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PRACTICE  REPORTS. 


NEW  YORK  COMMON  PLEAS. 

EDWARD  SMITH,  appellant  agt.  THE  MAYOR,  &c.,  of  New  York, 
respondents. 

1.  No  member  or  committee  of  the  common  council  of  New  York  can  make  any  con- 
tract, or  enter  into  any  obligation  binding  the  corporation,  unless  the  authority 
to  do  so  has  been  distinctly  conferred,  or  the  act  is  subsequently  ratified  by  an 
ordinance,  act  or  resolution  adopted  in  the  manner  prescribed  by  law. 

2.  The  common  council,  however,  may  enter  into  any  contract  or  obligation  within 
the  scope  of  its  legislative  authority,  unless  by  the  charter  the  matter  of  such  con- 
tracts is  exclusively  within  the  jurisdiction  of  one  of  the  executive  departments. 

3.  The  limitation  upon  the  power  of  the  common  council  to  make  contracts  imposed 
by  the  ninth  and  twenty-third  sections  of  the  amended  charter  of  1849,  (Laws  of 
1849,  p.  278,)  applies  only  to  those  contracts  relating  to  matters  exclusively 
committed  to  the  executive  departments. 

4.  The  employment  of  coaches  by  members  of  the  common  council,  while  engaged 
in  matters  appertaining  to  their  legislative  duties,  is  neither  embraced  within  the 
business  of  any  one  of  the  departments,  nor  an  executive  act.     It  is  within  the 
powers  of  the  common  council  to  make  contracts  of  that  nature. 

5.  The  thirty-eighth  section  of  the  charter  of  1857,  does  not  militate  against  this 
construction.     The  contracts  referred  to  in  the  last  mentioned  section  are  those 
which  would  admit  of  being  contracted  for  by  sealed  proposals,  upon  a  public 
notice  of  ten  days. 

6.  The  hiring  of  a  coach  by  a  member  of  the  common  council,  when  the  necessity 
arises  for  doing  so,  is  a  contract  which,  from  its  very  nature,  was  never  intended 
to  be  embraced  under  a  regulation  requiring  sealed  proposals  and  ten  days  public 
notice,  before  the  contract  can  be  made. 

7.  The  passage  of  a  resolution  ^y  the  common  council,  directing  payment  of  a  bill 
for  carriage  hire  previously  contracted  by  individual  members  of  it,  is  equivalent 
to  an  original  authority,  and  the  obligation  thus  recognized  and  entered  into  is 
binding  upon  the  corporation. 

General   Term,  (before  three  judges,)  January  1861. 
APPEAL  from  a  dismissal  by  Mr.  Justice  HILTON,  of  the 
plaintiff's  complaint,  at  trial. 
VOL.  XXI.  1 
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The  plaintiff  brought  his  action  to  recover  $491.56  for 
carriage  hire,  incurred  by  divers  members  of  the  defend- 
ants' common  council  in  the  necessary  performance  of  their 
official  duties — $317  of  which  was  incurred  before  the  first 
day  of  June,  1856,  and  the  remainder,  viz.,  $104.50,  was 
incurred  after  the  passage  of  the  charter  of  1857. 

To  sustain  his  case,  the  plaintiff  proved  the  performance 
of  the  work ;  that  it  was  done  at  the  request  of  some  alder- 
men and  councilmen,  who  were  examined,  and  testified  that 
the  carriages  were  necessary  for  them  in  the  performance 
of  their  official  duties  as  members  of  divers  committees,  and 
in  two  cases  to  enable  them  to  attend  meetings  of  the  board, 
they  suffering  on  account  of  sickness. 

The  plaintiff' also  showed,  that  in  the  appropriation  bills 
were  contained  divers  appropriations  for  county  and  com- 
mon council  contingencies,  and  showed,  or  offered  to  show, 
that  for  a  series  of  years  carriage  hire  had  been  paid  under 
those  heads.  He  showed,  also,  an  appropriation  in  the 
general  acts  for  such  uses  and  purposes. 

The  plaintiff  also  introduced  in  evidence  several  resolu- 
tions of  the  common  council,  directing  payment  of  such 
carriage  hire  as  the  members  would  incur  in  the  discharge 
of  their  official  duties,  not  exceeding  $100  per  annum  for 
each  member,  which  he  proved  were  passed  both  before  and 
after  the  date  of  these  charges  in  suit;  and  it  appeared 
that  the  claims  in  suit  did  not  exceed  $100  per  annum  for 
each  member.  The  plaintiff  also  offered  to  prove  that  he 
had  supplied  carriages  to  members  of  the  common  council 
before  this  bill,  and  had  been  paid  therefor. 

The  plaintiff  also  proved  that  $104.50  of  his  account  was 
created  after  the  passage  of  the  charter  of  1857. 

After  hearing  plaintiff's  counsel  the  court  dismissed  the 
complaint  on  the  following  grounds,  viz: 

A  person  dealing  or  contracting  with  the  corporation  of 
the  city  of  New  York  must  be  presumed  to  do  so  with 
reference  to  the  charter,  and  with  a  full  knowledge  of  the 
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powers  of  the  officers  of  the  corporation  with  whom  he 
deals  or  contracts. 

The  plaintiff  has  failed  to  show  any  contract  made  by 
the  corporation  for  rendering  the  services  for  which  com- 
pensation is  claimed,  in  the  manner  required  by  the  charter. 

The  corporation  can  only  contract  in  the  manner  pointed 
out  by  the  charter,  and  by  which  its  legislative  power  is 
vested  in  the  boards  of  aldermen  and  councilmen,  and  its 
executive  powers  in  the  mayor  and  heads  of  departments. 

Neither  of  the  members  of  the  board  of  aldermen  or 
councilmen,  at  whose  request  these  services  were  rendered, 
Avas  an  executive  officer  authorized  to  contract  so  as  to 
bind  the  corporation ;  but,  on  the  contrary,  are  expressly 
prohibited  by  the  charter  from  performing  any  executive 
duty  whatever. 

To  entitle  the  plaintiff  to  recover,  he  must  show  that  he 
rendered  the  service  upon  a  contract  made  with  the  corpo- 
ration, and  as  none  such  has  been  shown,  the  complaint 
must  be  dismissed. 

Complaint  dismissed. 

D.  McMAHON,  for  appellant, 

R.  F.  ANDREWS,  for  corporation. 

By  the  court,  DALY,  F.  J.  The  claim  in  this  action  was 
for  the  hire  of  carriages  furnished  to  members  of  the  com- 
mon council  in  the  years  1855-6-7.  The  carriages  were 
used  by  the  members  while  engaged  in  discharging  the 
duties  of  committees,  upon  which  they  were  appointed, 
except  in  two  instances,  when  they  were  used  to  transport 
members  disabled  by  gout  and  rheumatism,  to  and  from 
the  sittings  of  their  respective  boards.  'In  June,  1856,  a 
resolution  was  adopted  by  the  mayor  and  common  council, 
directing  the  comptroller  to  pay  such  bills  as  should  be 
thereafter  incurred  for  carriage  hire,  by  members  of  the 
common  council,  when  necessary  for  the  furtherance  of  the 
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business  of  the  corporation,  provided  each  bill  should  con- 
tain the  name  of  the  party,  and  that  no  one  should  exceed 
one  hundred  dollars  per  annum ;  and  a  resolution  was  also 
adopted  on  the  26th  day  of  December,  1856,  directing  the 
comptroller  to  pay  all  bills  incurred  in  the  years  1856-7 
for  the  hire  of  carriages  used  by  the  members  in  the  dis- 
charge of  official  duties,  provided  the  bills  did  not  exceed 
in  the  aggregate  one  hundred  dollars  per  year  for  each 
member. 

I  think  the  plaintiff  was  entitled  to  recover,  at  least,  for 
the  carriages  supplied  in  the  years  1856-7.  No  resolution 
appears  to  have  been  adopted  in  respect  to  the  year  1855. 
In  the  preceding  year,  that  is,  on  the  22d  of  April,  1854, 
the  comptroller  was  directed  to  pay  all  necessary  bills 
incurred  by  members  of  committees  of  either  board,  for 
carriage  hire,  while  on  official  business  ;  but  this  did  not 
by  its  terms  embrace  bills  that  might  thereafter  be  incurred. 
A  resolution  was  adopted  in  1842,  that  no  charge  for  car- 
riage hire  should  thereafter  be  allowed,  unless  incurred  by 
a  member,  or  a  committee,  in  the  performance  of  official 
duty ;  but  this  could  scarcely  be  construed  as  a  general 
authority  thereafter  to  members  to  employ  carriages,  while 
so  engaged,  without  the  direction,  or  ratification  and 
approval  of  the  common  council.  That  it  has  not  been 
so  regarded  by  the  common  council  appears  by  the  specific 
authority  conferred  by  resolution  upon  the  comptroller  to 
pay  such  bills  as  had  been,  or  might  be  incurred  in  the 
years  1854-6-7.  No  member  or  committee  of  the  common 
council  can  make  any  contract,  or  enter  into  any  obligation 
binding  the  corporation,  unless  the  authority  to  do  so  has 
been  distinctly  conferred,  or  the  act  is  subsequently  ratified 
by  an  ordinance,  act  or  resolution,  adopted  in  the  manner 
prescribed  by  law.  (Amended  charter  of  1830,  §13;  of 
1849,  §§1,  4,  6,  9;  of  1857,  §11.)  And  as  the  common 
council  had  conferred  no  authority  upon  its  members  to 
engage  carriages  during  the  year  1855,  or  ratified  their  act 
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in  so  doing,  it  follows  that  the  plaintiff  could  not  recover 
for  the  hire  of  carriages  furnished  to  members  during  that 
period. 

For  the  carriages  supplied,  however,  during  the  years 
1856-7,  the  plaintiff  was  entitled  to  recover.  It  was  held 
by  the  court  of  appeals,  in  Peterson  agt.  The  Mayor,  #j., 
(17  JV.  Y.  R.,  449,)  reversing  the  judgment  of  this  court, 
(4  E.  D.  Smith,  413,)  that  the  common  council  could  enl3r 
into  any  contract  or  obligation  within  the  scope  of  its  legis- 
lative authority,  unless  the  subject  matter  of  such  contract 
was  exclusively  within  the  jurisdiction  of  one  of  the  execu- 
tive departments  ;  and  that  where  a  member  of  a  commit- 
tee of  the  common  council  employed  an  architect  to  draw 
plans  for  the  erection  of  a  public  market,  which  market 
was  directed  by  a  resolution  of  the  common  council  to  be 
built  in  conformity  with  such  plan,  the  adoption  of  such 
a  resolution  was  a  recognition  and  approval  of  the  act  of 
the  committee,  and  equivalent  to  an  engagement  on  the 
part  of  the  corporation  to  pay  the  architect  for  his  services. 
This  decision  was  made  under,  and  was  a  judicial  construc- 
tion given  by  the  court  of  appeals  to  the  ninth  and  twenty- 
third  sections  of  the  amended  charter  of  1849,  (Laws  of 
1849,  p.  278)  declaring  that  the  executive  power  of  the 
corporation  should  be  vested  in  the  mayor  and  the  heads 
of  departments,  and  that  neither  the  common  council,  nor 
any  member  of  committee  thereof,  should  perform  any 
executive  business  whatever,  except  such  as  should  be 
especially  imposed  on  them  by  the  laws  of  the  state ;  and 
that  all  contracts  to  be  made  or  let  by  the  authority  of  the 
common  council,  for  work  to  be  done  or  supplies  to  be 
furnished,  should  be  made  by  the  appropriate  heads  of 
departments,  under  such  regulations  as  should  be  esta- 
blished by  ordinances  of  the  common  council.  The  cotirt 
held  that  this  limitation  upon  the  power  of  the  common 
council  to'  make  contracts,  applied  only  to  those  relating 
to  matters  exclusively  committed  to  the  executive  depart- 
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ments,  and  that  the  employment  of  the  architect,  by  a 
member  of  the  committee  of  the  common  council,  was  not 
an  executive  act,  which  was  defined  by  the  court  to  be  an 
act  done  in  the  execution  of  an  existing  law. 

In  conformity,  then,  with  this  decision,  it  is  very  clear 
that  the  employment  of  coaches  by  members  of  the  common 
council,  while  engaged  in  matters  appertaining  to  their 
legislative  duties,  is  neither  embraced  within  the  business 
of  any  one  of  the  departments,  nor  an  executive  act;  nor 
do  I  think  that  we  can  say  judicially  that  it  is  not  within 
the  legislative  powers  of  the  common  council  to  authorize 
contracts  of  this  nature.  These  powers  are  very  extensive. 
(Charter  of  1686,  §7;  charter  rf  1730,  §14;  Kent's  Notes, 
note  23.)  "  These  broad  and  latitudinary  powers,"  says 
Chancellor  KENT  in  the  note  above  quoted,  "were  given  to 
be  exercised  with  sound  discretion,  and  with  a  liberal  spirit 
commensurate  with  the  growing  wants  and  prosperity  of  a 
great  commercial  metropolis,  and  the  courts  construe  powers 
liberally  for  such  purposes."  No  court,  therefore,  would 
be  justified  in  saying  that  a  resolution  of  the  common  coun- 
cil, authorizing  its  members  to  use  coaches  when  necessary, 
in  their  official  duties,  and  directing  the  expense,  when 
incurred,  to  be  paid  as  a  public  charge,  was  not  within 
their  power  to  enact.  The  city  is  widely  extended,  and  it 
appeared  from  the  evidence  that  the  aldermen  and  council- 
men,  who  used  carriages,  had  to  travel  about  in  perform- 
ance of  committee  business  in  different  parts  of  the  city, 
in  some  cases  going  as  far  as  Harlem,  to  visit  sewers  and 
to  examine  the  necessity  of  applications  for  sewers  before 
reporting  to  the  common  council.  It  can  readily  be  con- 
ceived that  exigencies  might  arise  requiring  not  only  per- 
sonal inspection  on  the  part  of  committees,  but  great 
promptness  and  dispatch  in  obtaining  and  communicating 
information  either  to  facilitate  the  deliberations  of  commit- 
tees, or  for  the  legislative  action  of  the  common  council ; 
and  the  propriety  or  necessity  of  employing  coaches  under 
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such  circumstances  is  a,  matter  which  must  be  left  to  the 
discretion  of  the  common  council,  the  remedy  against  its 
abuse  being,  as  Chancellor  KENT  has  remarked  (note  23,) 
public  opinion,  the  elective  franchise,  and  the  enactment 
by  the  legislature,  as  has  been  frequently  done,  of  laws 
limiting  or  restraining  the  general  powers  conferred  by  the 
charters. 

The  thirty-eighth  section  of  the  amended  charter,  passed 
May  1,  1857,  contains  a  clause  which  was  not  in  the  amend- 
ed charter  of  1849,  and  has  not,  therefore,  received  a  judi- 
cial construction  by  the  decision  of  the  court  of  appeals  in 
Peterson  agt.  T/ie  Mayor,  fyc.  After  the  provision  in  the 
twenty-third  section  of  the  amended  charter  of  1849,  upon 
which  the  court  of  appeals  passed,  and  which  is  re-enacted, 
the  thirty-eighth  section,  above  referred  to,  further  declares 
that  "  whenever  any  work  is  necessary  to  be  done  to  com- 
plete or  perfect  a  particular  job,  or  any  supply  is  needful 
for  any  particular  purpose,  which  work  or  job  is  to  be 
undertaken,  or  supply  furnished  for  the  corporation,  and 
the  several  parts  of  the  said  work  or  supply  shall  together 
involve  the  expenditure  of  more  than  two  hundred  and  fifty 
dollars,  the  same  shall  be  by  contract,  under  such  regula- 
tions concerning  it  as  shall  be  established  by  ordinance  of 
the  common  council,  unless  by  a  vote  of  three-fourths  of 
the  members  elected  to  each  board,  it  shall  be  ordered 
otherwise."  And  it  is  then  declared  that  all  contracts 
shall  be  entered  into  by  the  appropriate  heads  of  depart- 
ments, and  shall  be  founded  on  sealed  bids  and  proposals, 
of  which  public  notice  must  be  given  for  ten  days  in  two  of 
the  daily  newspapers  employed  by  the  city.  I  do  not  see 
that  this  provision  varies  the  law,  or  at  least  sufficiently 
so  as  to  render  the  construction  adopted  by  the  court  of 
appeals  inapplicable  to  it.  The  contracts  to  be  entered 
into  under  it,  in  accordance  with  such  regulations  as  shall 
be  established  by  ordinance  of  the  common  council,  are 
evidently  such  as  can  be  entered  into  by  the  appropriate 


g  NEW  YORK  PRACTICE  REPORTS. 

Smith  agt.  Mayor,  Ac.,  of  New  York. 

heads  of  departments ;  and  a  contract  for  the  carriage  hire 
of  aldermen  or  councilmen,  while  engaged  in  legislative 
duties,  as  before  remarked,  does  not  come  within  the  busi- 
ness of  any  particular  department.  It  was  said  by  the 
court  in  Peterson  agt.  The  Mayor,  (4  E.  D.  Smith,  416,)  that 
there  were  many  kinds  of  employment  in  regard  to  work  to 
be  done  for  the  city,  which  would  not  admit  of  being  con- 
tracted for  by  sealed  proposals  upon  a  public  notice  of  ten 
days ;  and  it  is  very  evident  that  the  contracts  referred  to 
in  the  thirty-eighth  section  of  the  amended  charter  of  1857 
are  those  that  can  be  so  entered  into ;  and  in  respect  to 
contracts  not  relating  to  matters  belonging  to  the  different 
departments,  that  the  law  remains  the  same  as  when  Peter- 
son agt.  The  Mayor  was  decided.  The  hiring  of  a  coach 
by  a  member  of  the  common  council,  when  the  necessity 
arises  for  doing  so,  is  a  contract  which,  from  its  very 
nature,  was  never  intended  to  be  embraced  under  a  regu- 
lation requiring  sealed  proposals  and  ten  days'  public  notice 
before  the  contract  can  be  made. 

By  the  resolution  of  June  17,  1856,  the  common  council 
authorized  the  employment  of  coaches  by  its  members  to 
facilitate  the  discharge  of  official  business ;  and  by  the 
resolution  of  December  24, 1857,  it  recognized  and  approved 
of  every  case  in  which  a  coach  had  been  hired  and  used 
for  such  a  purpose  during  tl)e  years  1856-7.  It  was  satis- 
factorily proved  upon  the  trial,  that  the  coaches  supplied 
by  the  plaintiif  during  this  period,  were  used  by  the  alder- 
men solely  while  engaged  in  the  discharge  of  official  busi- 
ness. The  common  council  having  thus  ratified  and  ap- 
proved both  the  acts  of  their  members  and  of  the  plaintiff, 
in  furnishing  carriages  during  this  period,  it  is  equivalent 
to  an  original  authority,  and  the  obligation  thus  recognized 
and  entered  into  is  binding  upon  the  corporation. 

The  judgment  rendered  at  the  special  term  should  be 
reversed,  and  a  new  trial  ordered. 
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SUPREME  COURT. 

JOHN  CAMPBELL  agt.  AMOS  C.  WRIGHT. 

Where  the  notice  in  the  summons  is  under  sub.  two,  of  §  129  of  the  Code,  asking 
for  relief  and  the  complaint  is  on  contract  or  i*  part  on  contract,  calling  for  the 
recovery  of  a  specific  sum  of  money;  such  part  of  the  complaint  may  be  stricken 
out  on  motion. 

But  it  seems,  in  such  case  where  the  defendant  demurs  to  the  complaint,  he  waives 
his  remedy  to  strike  out. 

Where  the  allegations  of  fraud  in  the  complaint,  although  contained  in  a  separate 
count,  are  not  the  gravamen  of  the  action,  but  alleged  to  show  the  plaintiff's  right 
to  rescind  the  agreement,  for  the  value  of  his  work  performed  and  for  the  money 
paid,  which  are  counted  upon  separately,  they  may  be  properly  joined  in  the  com- 
plaint, without  any  reference  to  their  arising,  or  not  arising  "out  of  the  same 
transaction." 

Albany  General  Term,  September,  1860. 

GOULD,  HOGEBOOM  and  BOCKES,  Justices. 

THE  first  count  in  the  complaint  in  this  case  was  for  work 
and  labor  performed  by  the  plaintiff  for  the  defendant  for 
one  year,  whereupon,  the  defendant  became  and  remained 
indebted  to  the  plaintiff  for  the  sum  of  $140.  The  second 
count  was  for  $76,  money  lent  by  the  plaintiff,  and  paid 
out  and  expended  to  the  defendant's  use.  The  third  count, 
which  appeared  to  be  for  a  second  cause  of  action ;  plaintiff 
alleged  fraud  and  deceit  by  the  defendant  in  the  sale  to 
him  of  ten  shares  .of  plank  road  stock,  in  consideration 
thereof,  the  plaintiff  paid  to  the  defendant  the  sum  of  $76, 
as  aforesaid,  and  did  work  and  labor  for  the  defendant  for 
the  period  of  one  year  as  aforesaid  ;  also  alleged  that  said 
stock  was  of  no  value  whatever,  which  was  well  known  to 
the  defendant  and  unknown  to  the  plaintiff  at  the  time  of 
said  agreement.  It  avers  that  before  the  commencement  of 
the  action,  the  plaintiff  tendered  and  offered  to  return  to 
the  defendant  the  said  shares  of  stock,  and  demanded  of 
him  the  money  so  paid  towards  said  stock,  and  the  price  of 
his  labor  aforesaid,  which  the  defendant  refused  to  receive 
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or  pay.  The  plaintiff  demanded  judgment  against  said 
defendant  for  $216,  with  interest  from  the  2d  of  December, 
1853,  together  with  costs  of  the  action. 

The  defendant  demurred  to  the  complaint  as  follows  : 
<;  1st.  That  said  complaint  contains  a  cause  of  action  in 
contract,  united  with  a  cause  of  action  for  fraudulent  repre- 
sentation ;  and  these  causes  of  action  are  improperly  united. 
2d.  That  several  causes  of  action  which  do  not  belong  to 
the  same  class,  have  been  improperly  united."  The  demur- 
rer came  on  for  argument  before  Mr.  Justice  HARRIS,  at  a 
special  term  held  at  Catskill,  in  the  county  of  Greene,  on 
the  22dday  of  November,  1859.  and  an  order  entered  allow- 
ing the  demurrer,  and  judgment  for  the  defendant,  with 
leave  to  the  plaintiff  to  amend  his  complaint  in  twenty 
days,  on  payment  of  the  costs  of  the  demurrer.  From  this 
order  the  plaintiff  appealed. 

TREMAIN  &  PECKHAM,  attorneys,  and  LYMAN  TREMAIN, 
counsel  for  plaintiff. 

I.  This  complaint  contains,  in  fact,  but  a  single  cause  of 
action,  and  in  such  case,  although  it  is  stated  in  different 
counts,  a  defendant  cannot  successfully  demur  on  the  ground 
of  misjoinder.  This  question  is  determined  also  not  upon 
affidavit  but  from  the  face  of  the  complaint.  (Ford  agt. 
Muttice,  14  How.,  92  ;  Ford  agt,  Mattice,  14  How.,  91  ;  Hill- 
man  agt.  Hillman,  14  How.,  456.) 

rt.  Pleading  to  be  liberally  construed  with  a  view  to  sub- 
stantial justice.  (Code,  §159.) 

b.  In  first  count,  so  called,  plaintiff  claims  to  recover,  1st. 
$140  for  one  year's  work  from  December  2d,  1853,  under  a 
contract  to  work  for  one  year  for  that  sum,  2d.  $76  cash; 
also  interest  on  both  sums. 

In  second  count,  he  claims  to  recover,  1st.  $140  for  a 
year's  work,  from  December  2.  1853,  at  an  agreed  price  of 
$140,  and  2d,  $76  paid  and  interest  on  the  two  sums,  claim- 
ing as  damages  in  all  only  $216  and  interest,  the  only  differ- 
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ence  in  the  two  counts,  being  the  fact  that  the  first  count 
is  general,  according  to  the  old  form,  and  the  second  special, 
stating  particularly  the  facts,  according  to  the  new. 

The  causes  of  action  not  only  appear  to  be  the  same,  upon 
a  reasonable  construction  ;  but  from  necessity  they  must 
be  so  construed  unless  the  court  can  see  that  the  plaintiff 
could  work  in  two  places  during  the  same  period  of  time, 
viz  :  one  year  from  and  after  December  2d,  1853. 

II.  But,  if  the  causes  of  action  were  distinct,  they  were 
both  upon  contract,  and  were  clearly  so  intended  by  the 
pleader. 

a.  Where  the  plaintiff  is  induced  to  receive  a  note  or 
other  thing  in  payment  for  goods,  and  there  is  fraud  ;  on 
returning  or  offering  to  return  it,  the  plaintiff  may  sue  in 
asstimpsit  for  the  goods.  (See  Wilson  agt.  Force,  6  John.,  110.) 

An  action  lies  for  the  value  of  goods  delivered  as  part 
payment,  on  a  contract  void  for  the  fraud  of  the  vendee. 
(Camp  agt.  Pal  on,  5  Barb.,  91.) 

In  this  case  the  pleader  manifestly  intended  to  recover 
in  assumpsit,  pay  for  his  year's  work,  at  the  price  agreed, 
$140,  and  the  moneys  paid  $76,  having  offered  to  surrender 
the  stock,  which  had  been  fraudulently  turned  out  to  him 
for  said  work  and  for  the  cash. 

Had  his  claim  been  for  the.  tort,  he  would  have  been 
entitled  to  exemplary  damages,  but  in  each  and  every  place, 
he  claims  only  these  two  items  and  interest,  setting  out  the 
fraud,  not  as  the  gist  of  his  action,  but  as  part  of  the  facts 
showing  why  the  stock  was  no  payment  for  the  work  and 
the  cash. 

III.  If  here  were  two  causes  of  action,  one  in  deceit,  and 
one  on  contract,  still  they  could  be  united,  for,  as  already 
shown,  they  all  "  rise  out  of  the  same  transaction."     (Code, 
sec.  167,  sub.  1  ;  Robinson  agt,  Flint,  16  How.,  240.)     They 
are  entirely  consistent.     (4  .Abbott,  176.) 

IV.  It  is  no  ground  of  demurrer  that  the  causes  of  action 
in  the  first  count  are  not  separately  stated. 
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1.  Because  they  are  in  fact  separately  stated — no  num- 
bering being  necessary.     (4  How.,  226 ;  17  How.,  242.) 

2.  Because  the  demurrer  does  not  specify  that  the  causes 
of  action  are  "  not  separately  stated."     (Moore  agt.  Smith, 
10  How.,  361 ;  Blanchard  agt.  Strait,  8  How.,  83.) 

3.  Because  the  omission  to  state  them  separately  is  not  a 
ground  of  demurrer  but  can  be  remedied  only  by  motion. 
(Lattin  agt.  McCarty,  17  How.,  240;  Harson  agt.  Bayand,  5 
Duer,  656 ;  Benedict  agt.  Seymour,  6  How.,  298  ;  Robinson 
agt.  Judd,  9  1/oto.,  378 ;   Gooding  agt.  McAllister,  9  J/oto., 
124  ;  Peckham  agt.  Smith,  9  -fiTow.,  436.)     Howard's  Code,  p. 
227,  §  144,  where  it  is  said  "  the  weight  of  authority  and 
the  practice  is  that  a  demurrer  will  not  lie  for  this  cause." 

V.  The  order  should  be  reversed,  and  the  demurrer  over- 
ruled, with  costs  on  demurrer  and  appeal. 

L.  &  N.  FAULK,  attorneys  and  counsel  for  defendant. 

The  defendant  demurs  to  the  plaintiff's  complaint,  on  the 
ground  that  it  improperly  unites  two  causes  of  action. 

The  first  count  is  work  and  labor  performed  by  plaintiff 
for  defendant. 

Another  separate  count  is  for  $76,  money  loaned  and 
paid  out  by  plaintiff  to  defendant. 

For  a  second  cause  of  action  plaintiff  claims  a  cause  of 
action  for  fraud  and  deceit  in  the  sale  of  ten  shares  of  plank 
road  stock  rising  scienter. 

Judge  HARRIS,  at  special  term,  sustained  the  demurrer. 
(See  Sweet  agt.  Ingersoln,  12  How.  Pr.  R.,  331,  Oneida  Gene- 
ral Term,  PRATT,  ALLEN  and  BACON,  Justices;  17  How.,  242.) 
Under  §  167  of  the  Code,  two  causes  of  action  ma}r  arise 
out  of  the  same  transaction,  but  not  at  all  be  connected  with 
the  same  subject  of  action. 

For  instance  a  count  in  assumpsit  on  the  alleged  warranty 
of  a  horse,  and  a  count  for  fraud  and  deceit  in  wrongfully 
concealing  the  defects  of  the  same  horse. 
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These  causes  are  inconsistent  with  each  other.  Decided 
January,  1856,  (12  How.  Pr.  R.,  331,  Oneida  General  Term.} 
The  same  principle  is  in  accordance  with  Smith  agt.  Hal- 
lock,  (8  How.,  73.) 

15  How.  Pr.  R.,  221,  Pittsburgh  General  Term,  1857. 
C.  L.  ALLEN,  JAMES  and  ROSEKRANS,  Justices.  "  A  cause  of 
action  in  tort,  cannot  be  united  with  one  on  implied  con- 
tract or  expressed.  12  How.,  28,  JV*.  F.  Special  Term,  1855, 
PEABODY,  Justice,  vide  Smith  agt.  Hallock,  8  How.  Pr.  R., 
73,  Westchester  Special  Term,  STRONG,  Justice,  says,  "the 
167th  section  of  the  Code  reads  as  amended,  1852,  the  plain- 
tiff may  unite  in  the  same  complaint,  several  causes  of 
action  whether  they  be  such  as  have  heretofore  been  denom- 
inated legal  or  equitable,  or  both  ;  whether  they  arise  out 
of,  first,  the  same  transaction  or  transactions  connected 
with  the  same  subject  of  action,"  &c/,  &c. 

"  Now  this  has  reference  to  such  causes  of  action  as  are 
consistent  writh  each  other,  not  to  those  which  are  contra- 
dictory." (Waller  agt,  Raskan,  12  How.  Pr.  R.,  28,  JV*.  F. 
Special  Term,  1855.)  A  cause  of  action  in  tort  cannot  be 
united  with  one  on  contract,  (a  case  similar  to  this.) 

II.  The  summons  in  this  case  is  for  relief  under  sub.  2, 
of  §129,  which  explains  the  character  ex  delicto,  and  by  the 
Code  the  summons  must  show  whether  or  not  the  action 
arises  on  contract.  (See  Colwell  agt,  JV.  F.  E.  R.  R.,  9  How. 
Pr.  R.,  312;  17  id.,  240,  a  strong  case.} 

By  the  court,  GOULD,  Justice.  We  are  at  the  argument 
informed  of  a  point  in  this  case,  which  does  not  appear  upon 
the  papers  ;  and  that  point  is,  that  the  summons  is  one 
asking  for  relief,  (under  division  two,  of  §  129,  of  the  Code.) 
If  this  be  so,  the  complaint  so  far  as  it  is  on  contract,  and 
calls  for  the  recovery  of  a  specific  sum  of  money,  does  not 
follow  the  summons  ;  and  it  might  have  been  struck  out  on 
motion.  (Gould's  Plead.,  ch.  4,  §  51,  and  note;  12  How.,  208  : 
14  How.,  360,  395;  15  How.,  564;  19  How.,  164.)  But  as 
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the  defendant  lias  passed  that  by  and  demurred,  it  may  be 
that  he  is  too  late  to  avail  himself  of  it.  At  any  rate,  it  is 
not  now  before  us ;  and  we  can  act  only  on  the  appeal  from 
the  special  term  order  sustaining  the  demurrer. 

And  as  to  this,  it  would  seem  completely  covered  by  the 
decision  of  this  court  in  Roth  agt.  Palmer,  (27  Barb.,  G52,) 
where  it  was  held  that  the  allegations  of  fraud  were  not  the 
gravamen  of  the  suit;  but  were  alleged  to  show  the  plain- 
tiff's right  to  rescind  the  agreement  of  sale,  and  proceed  for 
the  value  of  his  property;  as  in  this  case  for  the  value  of 
his  work,  and  for  the  money  paid  ;  both  of  which  claims 
sound  in  contract,  and  may  properly  be  joined  in  one  com- 
plaint, without  any  reference  to  their  arising,  or  not  arising, 
"  out  of  the  same  transaction."  (Code,  §  167.) 

I  think  the  order  of  the  special  term  must  be  reversed 
with  costs ;  with  leave  to  the  defendant,  to  answer.  &c. 


SUPREME  COURT. 

THE   BANK  OF   NORTH  AMERICA    agt.  JAMES  W.   EMBURY, 
impleaded,  &c. 

Parol  evidence  is  authorized  for  the  purpose  of  showing  that  an  attorney  had  autho- 
rity to  sign  notes  in  the  name,  and  for  a  partnership  firm. 

Verbal  authority  to  the  attorney  for  such  a  purpose  is  sufficient. 

Where  a  promissory  note  is  executed  in  the  name  of  the  firm  by  B.,  their  attorney, 
the  note  on  its  face  does  not  indicate  that  B.  was  acting  under  a  written  power  of 
attorney,  and  consequently  it  should  be  produced  in  evidence. 

Where  the  evidence  showed  both  written  and  verbal  authority  to  the  attorney,  held, 
that  the  proof  of  a  search  for  the  written  power,  and  inability  to  find  it.  warranted 
the  introduction  of  parol  proof  of  its  contents. 

It  seems  that  one  partner  can  delegate  authority  to  an  attorney  to  act  for  the  firm, 
•without  the  assent  of  the  other  partners. 

New  York  General  Term,  Jlpril,  1861. 
CLERKE,  SUTHERLAND  and  INGRAHAM,  Justices. 
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THE  defendants  are  sued  as  makers  of  notes  executed  in 
the  name  of  their  firm  by  De  Witt  C.  Brown,  attorney.  The 
defendant  Embury  denies,  in  his  answer,  that  Brown  ever 
had  authority  to  sign  these  notes  for  the  defendants. 

Upon  the  trial  of  the  cause,  the  signature  of  the  attorney 
was  proven  by  himself.  He  testified  that  he  was  the 
attorney  of  the  firm  when  the  notes  were  signed.  It  was 
also  proven  that  Brown  was  the  general  agent  of  the  firm, 
by  a  written  power  of  attorney  and  by  verbal  authority, 
and  that  his  acts  in  raising  money  for  the  firm,  and  borrow- 
ing money  for  them,  had  been  communicated  to  Embury, 
and  acquiesced  in  by  him. 

Proof  of  the  power  of  attorney  having  been  delivered  to 
one  of  the  firm  was  given,  and  he  proved  that  he  had  looked 
for  it  and  was  unable  to  find  it. 

The  case  was  tried  without  a  jury,  and  judgment  was 
rendered  for  the  plaintiffs. 

E.  T.  HALL,  for  plaintiffs. 
KISSAM  &  JONES,  for  defendant. 

By  the  court,  INGRAHAM,  Justice.  The  defendants  allege 
that  the  judge  erred  in  admitting  parol  evidence  of  autho- 
rity to  Brown  to  make  the  notes  in  question. 

There  can  be  no  doubt  that  parol  authority  for  such  a 
purpose  would  be  sufficient.  The  cases  cited  by  the  defend- 
ants' counsel,  of  Nixon  fy  Bartlett  agt.  Palmer,  (4  Seld.,  390,) 
and  Dows  agt.  Perrin,  et  aL,  (16  JV.  F.,  330,)  were  cases  of 
parol  authority,  and  no  objection  was  made  on  that  ground. 
It  is  not,  in  fact,  urged  by  the  defendants'  counsel  that  a 
verbal  authority  would  not  be  valid,  but  he  alleges  that 
the  notes  on  their  face  indicate  that  Brown  was  acting 
under  a  written  power  of  attorney,  and  it  should  have  been 
produced.  There  is  nothing  on  the  notes  which  warrants 
such  a  conclusion.  They  are  executed  in  the  usual  form 
by  Brown,  as  attorney,  and  in  no  way  is  it  stated  or  indi- 
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cated  that  such  an  authority  is  in  writing.  The  evidence 
shows  both  written  and  verbal  authority  to  the  attorney, 
and  the  proof  of  a  search  for  the  written  power,  and  ina- 
bility to  find  it,  warranted  the  introduction  of  parol  proof 
of  its  contents. 

The  case  of  the  North  River  Bank  agt.  Jlymar,  (3  Hi/  1, 
262,)  relied  on  by  the  counsel,  holds  no  contrary  doctrine. 
In  that  case,  it  appeared  that  the  plaintiffs  had  the  written 
power  in  their  possession,  and  the  law  held  that  signing  the 
note  as  attorney  necessarily  gave  notice  to  the  party  taking 
it  of  the  existence  of  authority,  either  written  or  verbal, 
and  that  the  party  taking  it  was  chargeable  with  the  duty 
of  ascertaining  the  extent  of  the  agent's  power  before  he 
could  charge  the  principal  on  paper  so  signed.  It  is  not 
unfrequently  the  case  that  authority  to  sign  notes  or  do 
other  acts  of  agency  is  implied  from  the  acts  of  the  parties, 
without  proof  of  any  express  authority,  either  verbal  or 
written,  and  such  acts  have  been  held  to  bind  the  principal. 
That  the  signature  as  attorney  required  the  plaintiffs  to 
examine  as  to  his  authority,  is  conceded,  and  the  parol  evi- 
dence is  sufficient  to  prove  such  authority,  and  was  properly 
admitted. 

A  letter  written  by  two  of  the  defendants  to  Brown,  the 
attorney,  was  admitted  in  evidence,  under  objection  that 
the  same  was  not  written  by  the  firm.  It  was  signed  by 
Embury,  the  defendant,  and  evidently  related  to  the  affairs 
of  tho  firm.  It  was  a  piece  of  testimony  admissible  for  the 
purpose  of  showing  that  Embury  had  acceded  to  the  agency 
of  Brown,  at  the  date  of  the  letter,  and  acknowledged  pre- 
vious services  by  him  as  attorney. 

The  power  of  attorney  given  by  Annan  and  Hassard  to 
Brown,  which  was  excluded  on  the  trial,  was  not  proven 
at  all,  was  not  shown  to  relate  to  these  transactions,  and, 
as  the  contents  of  it  are  not  stated,  even  if  it  had  been 
proven  to  have  been  executed  by  the  grantors,  it  would  be 
out  of  our  power  to  say  whether  it  should  or  should  not 
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have  been  admitted.  In  the  absence  of  any  knowledge  of 
the  contents,  we  must  presume  the  ruling  of  the  judge  upon 
the  trial  was  correct. 

The  finding  of  the  judge,  that  Brown  had  verbal  autho- 
rity to  sign  the  notes,  was  upon  a  question  of  fact,  for  which 
there  was  evidence  calling  for  such  a  finding,  and  with  it 
we  cannot  interfere.  It  is  not  against  the  weight  of  evi- 
dence, and  if  not  clearly  so,  the  finding  must  be  sustained. 

It  is  not  material  to  inquire  whether  one  partner  can 
delegate  authority  to  an  attorney  to  act  for  the  firm  with- 
out the  assent  of  the  other  partners.  For  many  purposes, 
it  seems  to  be  a  necessary  act,  and  the  partnership  would 
necessarily  suffer  in  many  cases  if  such  a  power  could  not 
be  executed.  In  the  present  case,  where  the  resident  part- 
ner was  about  leaving  for  California,  it  became  a  matter  of 
absolute  necessity  that  some  person  should  be  placed  in 
charge  of  the  business,  and  it  would  seem  to  be  necessarily 
within  the  power  of  such  partner  thus  to  protect  the  firm 
from  serious  injury.  I  do  not,  however,  consider  it  mate- 
rial for  this  case  to  decide  this  point,  for  the  evidence  fully 
warrants  the  finding,  that  Embury  afterwards,  with  knowl- 
edge of  the  acts  of  the  attorney,  acquiesced  in  the  agency, 
and  that  more  especially  in  matters  where  the  proceeds  of 
the  transaction  were  applied  to  the  use  of  the  firm. 

The  judgment  appealed  from  should  be  affrmed,  without 
costs. 


SUPREME  COURT. 
The  TOMPKINS  COUNTY  BANK  agt.  WILLIAM  TRAPP. 

A  party  exnmined  tinder  §  294  of  the  Code  can  only  be  required  to  answer  concern- 
ing his  alleged  indebtedness  to  the  judgment  debtor,  and  as  to  the  fact  whether 
he  has  property  belonging  to  him;  and  a  general  denial  on  oath  of  both  proposi- 
tions is  all  that  can  be  required. 

It  seems  that  under  §  295  such  a  party  may  be  examined  fully  and  rigidly  as  au'it- 
ness;  and  it  is  no  excuse  from  answering,  that  he  sets  up  a  claim  to  the  property. 
VOL.  XXI.  2 
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At  Chambers,  April,  18G1. 

E.  P.  BROOKS,  Chemung  County  Judge. 

THE  defendant  in  this  action  having  been  examined  pur- 
suant to  §  292  of  chapter  two  of  the  Code,  and  a  receiver 
having  been  duly  appointed  under  §  298  of  the  same  chap- 
ter; on  application  of  the  plaintiff,  made  in  pursuance  of 
the  provisions  of  ^  294,  the  county  judge  by  order  directed 
David  Trapp  to  appear  before  a  referee  to  answer,  &c. 

David  Trapp,  in  pursuance  of  such  order,  afterwards 
appeared  before  the  referee,  and  on  being  examined  on  oath 
by  the  plaintiff's  counsel,  answered  generally  that  he  was 
not  indebted  to  the  defendant  in  this  action,  and  denied 
having  property  of  any  kind  belonging  to  him. 

The  plaintiff's  counsel  propounded  several  interrogato- 
ries touching  the  ownership  of  certain  property  in  the  pos- 
session of  David  Trapp,  and  which  he  had  theretofore 
received  from  the  defendant  in  this  action,  the  value  of 
which  amounted  to  several  thousand  dollars,  and  .insisted 
upon  a  particular  and  definite  answer  to  each  interrogatory. 
The  questions  in  themselves  were  pertinent  to  the  subject 
matter  of  inquiry,  and  proper,  provided  the  party  interro- 
gated was  bound  to  respond.  Trapp  declined  to  answer 
more  specifically  than  he  had  done,  on  the  ground  that  he 
could  only  be  inquired  of  as  to  the  fact  whether  he  was 
indebted  to,  or  had  property  belonging  to  the  judgment 
debtor ;  and  that  a  general  answer  upon  those  points  was 
all  that  could  be  required  of  him. 

The  plaintiff's  counsel  now  applies  to  the  county  judge 
upon  the  report  of  the  referee,  showing  the  above  facts, 
for  an  order  requiring  the  said  David  Trapp  to  show  cause 
why  he  should  not  be  punished  as  for  a  contempt  in  his 
refusal  to  answer. 

R.  KING,  for  motion. 
A.  ROBERTSON,  opposed. 
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By  the  court,  BROOKS,  County  Judge.  I  have  been  unable 
to  find  any  adjudged  case  involving  directly  the  question 
here  presented.  There  can  be  no  doubt  of  the  power  of  the 
court  to  punish  as  for  a  contempt  disobedience  of  its  orders 
in  these  proceedings ;  it  is  a  power  incident  to  the  due 
administration  of  justice,  and  essential  to  the  enforcement 
of  the  statute  under  which  these  proceedings  are  had.  This 
power  was  inherent,  in  a  general  sense,  to  judicial  tribunals 
prior  to  the  passage  of  the  Code,  and  it  is  expressly  con- 
ferred by  the  Code.  (£66^302.) 

The  question,  then,  to  be  determined,  is  whether  there 
has  been  a  willful  disobedience  in  this  case,  by  the  party 
refusing  to  make  a  more  particular  and  specific  answer.  In 
other  words,  had  the  plaintiff's  counsel  a  right  to  examine 
this  party  as  to  the  particular  business  transactions  and 
relations  between  him  and  the  judgment  debtor?  If  the 
object  of  the  legislature,  in  enacting  §  294,  was  to  enable 
a  creditor  to  seek  out  the  property  of  a  dishonest  debtor, 
strip  it  of  the  covering  of  an  equally  dishonest  confederate 
or  friend  of  the  debtor,  and  expose  it  to  the  process  of 
execution,  then  it  would  seem  an  idle  ceremony  to  provide 
only  for  a  general  answer  on  the  part  of  a  party  alleged  to 
have  property  of,  or  to  be  indebted  to  the  judgment  debtor, 
and  constitute  such  party  the  sole  judge  of  both  the  law 
and  the  fact  in  the  case.  I  am  inclined,  however,  to  think 
that  such  was  not  the  object  of  the  legislature,  but  that  it 
was  to  provide  for  cases,  by  this  section,  where  a  third 
party  had  property  of  the  judgment  debtor,  or  was  indebted 
to  him,  and  did  not  deny  or  dispute  such  fact  upon  being 
required  to  "answrer  concerning  the  same." 

It  will  be  perceived  that  the  provisions  of  ^§292  and  294 
are  essentially  different.  By  the  former  it  is  provided  that 
"either  party  may  examine  witnesses  in  his  behalf,"  and 
the  judgment  debtor  (;  may  be  examined  in  the  same  man- 
ner as  a  witness."  By  the  latter  it  is  simply  provided  that 
the  third  party  "  shall  answer  concerning  the  same,"  i.  e., 
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his  alleged  indebtedness,  &c.  Had  this  section,  like  ^  292, 
provided  that  the  third  party  should  be  examined  "  in  the 
same  manner  as  a  witness,"  or  that  "either  party  might 
examine  witnesses  in  his  behalf,"  then  it  would  seem  more 
clear  that  it  was  intended  that  the  allegation  of  the  credi- 
tor was  to  be  traversed,  and  the  question  of  fact  settled  by 
the  court. 

I  think  it  will  be  seen  by  reading  carefully  §§  294,  297 
and  299  in  connexion,  that  §  294  was  intended  to  provide 
for  such  cases  only,  where  the  allegation  of  the  creditor  is 
undisputed  by  the  third  party ;  by  ^  297,  it  is  provided  that 
the  judge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution  in  the  hands  of  himself  or  any 
other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  judgment ;  but  this  power  con- 
ferred by  §  297,  of  summarily  disposing  of  the  property  of 
third  persons  is  modified  and  limited  by  §  299,  which  pro- 
vides, "  if  it  appear  that  the  person  or  corporation,  alleged 
to  have  property  of  the  judgment  debtor,  or  indebted  to 
him  claims  an  interest  in  the  property  adverse  to  him  or 
denies  the  debt,  such  interest  or  debt  shall  be  recoverable 
only  by  the  receiver,  &c."  Hence,  it  will  be  seen  that  if  the 
third  party  deny  the  allegation  of  the  creditor,  the  power 
of  the  court  so  far  as  he  is  concerned  is  at  an  end,  except 
to  forbid  by  order  a  transfer  or  disposition  of  such  property 
or  interest,  until  the  receiver  may  commence  and  prosecute 
an  action  to  judgment  and  execution. 

In  this  case  David  Trapp  denies  the  indebtedness,  or  that 
he  has  property,  &c.;  the  referee  or  county  judge  had  no 
right  to  try  this  disputed  claim.  (See  People  agt.  Hulbert, 
1st  Code  R.,  JV.  S.,  75.)  It  could  only  be  tried  in  an  action 
by  the  receiver.  (Catlin  agt.  Doughty,  12  How.  Pr.  R., 
457;  Sherwood  agt.  JV.  F.  City  R.  R.  Co.,  id.,  136.)  And 
if  the  court  could  not  try  it,  why  farther  investigate  it? 
No  purpose  is  to  be  answered  so  far  as  the  proceedings 
before  the  county  judge  is  concerned.  He  can  make  no 
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order  under  §  297,  no  matter  how  well  he  may  be  convinced 
that  the  claim  of  the  third  party  is  unfounded  or  how 
untruthful  the  denial  of  the  debt,  he  is  foreclosed  by  §  299, 
from  further  action. 

But  it  may  be  claimed  that  the  creditor  is  entitled  to 
a  rigid  examination  of  the  third  party  and  to  establish  by 
his  oath  if  he  can,  the  allegation  of  the  creditor  of  indebt- 
edness, &c.,  and  to  show  fraud  in  the  transactions  between 
the  parties  ;  that  the  claim  of  the  third  party  is  fictitious, 
and  his  denial  of  indebtedness  false.  I  think  this  claim 
answered  by  the  suggestions  I  have  already  made ;  if  the 
examination  of  the  party  is  desired  with  a  view  to  its  use 
in  an  action  to  be  prosecuted  by  the  receiver,  such  object 
could  have  been  attained  by  calling  him  as  a  witness,  in  the 
proceedings  against  the  judgment  debtor,  under  §  295.  On 
an  examination  under  this  latter  section,  as  a  witness,  he 
would  not  have  been  excused  from  answering  fully,  because 
he  set  up  a  claim  to  the  property.  (See  Sanford  agt.  Carr, 
2  Mb.,  462.) 

This  latter  section  I  think  was  intended  to  aid  the  credi- 
tor in  discovering  the  property  of  a  fraudulent  debtor  by 
allowing  a  full  and  rigid  examination  as  a  ivitness,  of  any 
person  the  creditor  might  have  reason  to  suspect,  was  con- 
cealing the  property  of  the  debtor,  or  indebted  to  him  ;  but 
I  am  inclined  to  think  that  such  is  not  the  object  of  §  294, 
but  that  a  party  examined  under  it,  can  only  be  required 
to  answer  concerning  his  alleged  indebtedness  to  the  judg- 
ment debtor,  and  as  to  the  fact  whether  he  has  property 
belonging  to  him,  and  a  general  denial  on  oath  of  both  pro- 
positions is  all  that  can  be  required. 

I  therefore  deny  the  motion ;  but  as  the  question  is  a 
new  one,  and  not  free  from  doubt,  without  costs. 
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SUPREME  COURT. 

JAMES  C.  GULICK,  administrator,  &c.,  respondent  agt.  ELLEN 
P.  GULICK  and  FRANCES  M.  GULICK,  an  Infant,  by  her 
Guardian,  &c.,  appellants. 

Where  the  defendant  was  appointed  administratrix  in  California,  of  the  estate  of 
her  deceased  husband,  who  was  a  resident  of  that  state,  and  there  received  and 
took  possession  of  the  property  and  effects  of  the  intestate,  with  which  she  subse- 
quently removed  to  this  state, 

Held,  that  an  action  could  be  sustained  against  her  here  on  a  claim  of  indebtedness 
against  the  estate,  which  arose  from  assets  received  by  the  intestate  in  his  life- 
time as  administrator,  appointed  in  California,  of  the  estate  of  an  intestate  who 
also  resided  there.  (The  briefs,  tvith  the  authorities  in  this  case,  will  befound 
to  be  important  on  this  question.) 

New  York  General  Term,  December,  1860. 

Present,  SUTHERLAND,  P.  J.,  INGRAHAM  and  BONNEY,  J.  J. 

APPEAL  from  an  order  overruling  demurrers. 

THE  case,  as  made  by  the  complaint,  is  briefly  this :  In 
the  years  1851  and  1852,  John  C.  Gulick  and  Richard  M. 
Gulick,  were  residents  of  the  state  of  California.  That 
while  so  residing,  John  became  indebted  to  Richard,  in  the 
sum  of  |2,300,  for  money  loaned.  That  after  such  loan,  and 
in  April,  1852,  Richard  died  intestate  at  California,  leaving 
personal  property  there.  That  after  the  death  of  Richard, 
John  possessed  himself  of  the  property  left  by  Richard,  to 
the  amount  of  $2.000.  That  in  1855,  John  died  at  Hono- 
lulu, leaving  the  defendants,  Ellen  P.  Gulick,  (his  Avidow,) 
and  Frances  M.  Gulick,  (who  was  sued  by  the  name  of 
Millicent  F.)  his  only  child.  That  the  defendant  Ellen  P. 
was  appointed  administratrix  of  the  estate  of  John,  in  Cal- 
ifornia. That  she  and  her  daughter  Frances  M.,  at  some 
place  beyond  the  jurisdiction  of  this  court,  took  possession 
of  John's  property  to  the  extent  of  from  $15,000  to  $20,000, 
and  that  Ellen  P.  has  brought  the  property  so  taken  into 
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this  state,  and  has  the  same  here,  and  that  Frances  M.  her 
daughter  claims  some  interest  therein. 

The  complaint  also  shows,  that  the  plaintiff,  in  Novem- 
ber, 1857,  was  appointed  the  administrator  of  Richard  M. 
Gulick,  deceased,  by  Hon.  Alexander  W.  Bradford,  surro- 
gate of  the  county  of  New  York,  and  then  demands  that 
the  defendants  account  to  the  plaintiff,  and  that- he  be  paid 
the  indebtedness  of  John  to  plaintiff's  intestate,  and  for  the 
property  of  plaintiff 's  intestate,  which  John  took  after  his 
death. 

Both  defendants  demurred  on  the  following  grounds : 
1st.  Want  of  jurisdiction  over  the  cause  of  action.  2d. 
Plaintiff  has  no  legal  capacity  to  sue.  3d.  There  is  a  defect 
of  parties  plaintiff.  4th.  There  is  a  defect  of  parties  defend- 
ant. 5th.  Misjoinder  of  actions.  6th.  Not  sufficient  facts 
to  constitute  a  cause  of  action.  The  demurrers  were  over- 
ruled at  special  term;  and,  thereupon,  the  defendants 
brought  these  appeals. 

NELSON  SMITH,  for  the  appellants. 

I.  The  plaintiff  has  improperly  united  in  his  complaint  a 
cause  of  action  arising  on  contract  with  one  arising  out  of 
a  tort.     These  causes  of  action  could  not  have  been  joined 
before  the  Code,  (Martin  agt.  The  Mayor,  1  Hill,  545 ;  Pell 
agt.  Lovett,  19  Wend.,  546,)  and  cannot  now.  (Code,  ^  167.) 

II.  As  a  suit  in  equity  for  an  account  of  administration 
of  the  assets  of  James  C.  Gulick,  deceased,  there  is  a  defect 
of  parties. 

1.  The  deceased's  personal  representative  should  have 
been  made  a  party  defendant.  (Humphrey  agt.  Humphrey, 
3  P.  Wm.  R.,  349.)  The  California"  letters  of  administra- 
tion to  Mrs.  Gulick  do  not  help  the  plaintiff.  (Story's  Eq. 
PL,  ^  179.)  The  courts  of  this  state  will  take  no  noiice  of 
foreign  administration.  (Doolittle  agt.  Lewis,  7  John.  Ch., 
47  ;  Bond  agt.  Graham,  1  Hare,  482  ;  Vermilyea  agt.  Beatty, 
6  Barb.,  431  ;  Vaughan  agt.  Northrup,  15  Peters,  1.) 
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2.  The  other  creditors  of  the  deceased  should  have  been 
plaintiffs,  or  the  action  brought  in  behalf  of  the  plaintiff, 
and  all  such  other  creditors. 

III.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  either  defendant,  or  to  give 
the  court  jurisdiction. 

1.  If  the  action  be  founded    on   the  statute,  as  a  suit 
against  next  of  kin,  (2  R.  S.,  451,  §§23,  24,)  the  complaint 
is  bad,  for  that  it  does  not  show  that  any  assets  had  been 
paid  or  distributed  to  the  defendants  by  the  administrator 
of  John  C.  Gulick,  deceased. 

2.  Richard  M.  Gulick  was  domiciled  in  California  at  the 
time  of  his  death ;  that  is  the  place  of  principal  adminis- 
tration of  his  estate.     (Churchill  agt.  Prescott,  3  Bradf.  R., 
233  ;   Fay  agt.  Haven,  3  Met.,  114.)     The  administration  on 
his  estate  here  is  ancillary  or  subordinate  to  the  adminis- 
tration had,  or  which  may  be  had,  in  California.  (Churchill 
agt.  Prescott,  id.}     An  ancillary  administrator,  in  respect 
to  his  right  to  compel  an  accounting,  is  limited  to  the  assets 
which  are  in  the  state  at  the  time  of  the  death  of  his  intes- 
tate.    He  cannot  assert  any  claim  to  property  received  by 
a  foreign  administrator,  although  such  property  had  been 
brought  into  this  state.     (Story's  Conflt.  of  Laws,  §§514, 
515;  Curry  agt.  Buckam,  1  Dowl.  fy  Ryl.,  35;  Jauncey  agt. 
Sealey,  1  Fern.,  397  ;  Fay  agt.  Haven,  3  Met.,  109.)     Neither 
can  a  creditor,  through  the  instrumentality  of  an  ancillary 
administration,  compel  an  account  of  assets  received  abroad. 
(Fay  agt.  Haven,  3  Met.,  114.) 

3.  The  defendant,  Ellen  P.  Gulick,  as  foreign  adminis- 
tratrix, is  not  suable  here.     No  action  can  be  maintained 
against  any  administrator  in  his  official  capacity,  in  the 
courts  of  any  country  except  that  from  which  he  derives 
his  authority  to  act,  in  virtue  of  the  letters  of  administra- 
tion granted  to  him.     (  Vaughan  agt.  Northrop,  15  Peters,  1 ; 
Bond  agt,  Graham,  1  Hare,  482  ;  Bell  agt,  Tyler,  2  Myl.  Sf 
Cr.,  89 ;  Vermilyea  agt.  Beatty,  6  Barb.,  431 ;  Fay  agt.  Ha- 
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ven,  3  Met.,  114,  115.)  In  Vaughan  agt.  Northrop,  supra, 
a  bill  was  filed  on  the  equity  side  of  the  circuit  court  of  the 
District  of  Columbia,  in  favor  of  the  next  of  kin  of  James 
Moody,  deceased,  who  was  domiciled  in  Kentucky  at  the 
time  of  his  death,  against  Northrop,  Moody's  administrator, 
appointed  in  Kentucky.  The  bill  alleged  that  Northrop, 
as  administrator,  had  received  money  from  the  general 
government  at  Washington,  and  prayed  an  account  and 
distribution.  Northrop  pleaded  to  the  jurisdiction  of  the 
court,  upon  the  ground  that  he  was  only  responsible  to  the 
court  in  Kentucky.  The  district  court,  on  the  argument 
of  that  'plea,  dismissed  the  bill,  and  on  appeal  to  the 
supreme  court  of  the  United  States,  the  judgment  of  the 
district  court  was  unanimously  affirmed.  The  case  is 
precisely  in  point,  and  the  question  being  one  which  may 
occasion  a  conflict  of  laws  between  the  different  states, 
and  the  decision  being  of  the  highest  federal  court,  should 
be  followed. 

In  Fay  agt.  Haven,  (3  Met.,  109,)  the  action  was  on  a 
bond  given  to  the  plaintiff  as  judge  of  probate  for  the 
county  of  Middlesex.  The  facts  were,  that  Samuel  Liver- 
more  died  domiciled  in  New  Orleans.  Haven  was  one  of 
the  executors  under  his  will,  duly  authorized  as  such  to 
act  under  the  laws  of  Louisiana.  That  on  his  application 
he  was  appointed  administrator  of  Livermore  in  Massachu- 
setts by  Fay,  a  judge  of  probate,  and  gave  the  bond.  Liver- 
more  had  creditors  in  Massachusetts,  and  the  action  on  the 
bond  was  to  compel  Haven,  as  administrator  in  Massachu- 
setts, to  account  for  property  which  he  had  received  as 
executor  of  Livermore  in  New  Orleans,  and  the  court  held 
he  was  not  liable.  The  case  is  in  point,  Haven  was  a  foreign 
executor  as  respected  the  assets  of  Livermore  received  in 
New  Orleans.  The  creditors  of  Livermore  were  endeavor- 
ing to  compel  him  to  account  in  Massachusetts,  and  were 
defeated.  While,  in  this  case,  Mrs.  Gulick  is  a  foreign 
administratrix,  and  the  plaintiff,  a  creditor,  is  endeavoring 
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to  compel  her  to  account  here  for  property  collected  abroad. 
The  only  difference  is,  the  plaintiff,  here  standing  in  the 
shoes  of  his  intestate,  is  a  foreign  creditor,  without  offering 
any  apology  to  the  court  for  not  applying  for  relief  in  Cal- 
ifornia, where  all  parties  resided,  whereas  in  Haven's  case 
the  creditors  were  resident  in  Massachusetts. 

In  Vermilyea  agt.  Beatty,  (6  Barb.,  431,)  it  was  held  that 
a  foreign  administrator  was  not  suable  at  law  in  the  courts 
of  this  state.  Campbell  agt.  Toucey,  (7  Cow.,  64,)  was  con- 
sidered and  decided  not  to  be  law.  And  there  is  no  decis- 
ion or  dictum  in  this  state  in  favor  of  the  jurisdiction  now 
asserted,  except  McNamara  agt.  Dwyer,  (7  Paige,  239.) 
That  was  a  very  special  case,  where  to  prevent  a  failure  of 
justice,  and  of  absolute  necessity  the  chancellor  asserted 
jurisdiction.  There  the  executor  had  withdrawn  himself 
and  the  estate  from  the  jurisdiction  of  the  foreign  tribunal, 
and  had  squandered  and  misapplied  the  trust  estate;  but 
that  case  disclaims  jurisdiction  to  compel  a  foreign  admin- 
istrator to  account  when  he  is  amenable  to  the  courts  of 
his  own  country. 

The  subsequent  case  of  Brown  agt.  Brown,  (1  Barb.  Ch., 
189,  195,  217,)  clearly  shows  that  the  jurisdiction  will  not 
be  asserted,  except  in  very  extreme  cases,  cases  in  which 
no  remedy  exists  elsewhere.  Even  applying  the  cases  of 
McNamara  agt.  Dwyer,  and  Brown  agt.  Brown,  to  this  suit, 
and  the  plaintiff's  complaint  is  entirely  devoid  of  equity. 
He  does  not  show  that  he  or  his  intestate's  home  adminis- 
trator has  ever  presented  the  claim  to  Mrs.  Gulick  in  Cali- 
fornia, or  that  any  effort  had  been  made  there  to  obtain 
relief,  or  that  Mrs.  Gulick  does  not  reside  there,  or  that 
she  or  her  sureties  are  insolvent,  or  that  she  has  wasted  or 
misapplied  the  estate  of  her  intestate,  nor  any  other  fact  to 
show  any  grounds  for  the  interference  of  this  court. 

IV.  Account  will  not  lie  against  an  infant.  (2  Greenl.  Ev., 
§35;  Harker  agt.  Whittaker,  5  Watts,  474.)  Nor  against  a 
wrong  doer.  (2  Greenl.,  §35.)  Nor  against  an  executor  de 
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son  tort.     (3  Met.,  115;  6  Barb.,  230.)     Nor  in  any  case 
where  there  is  no  privity  of  contract  or  of  law. 

J.  W.  EDMONDS  and  H.  D.  VAN  ORDEN,  for  respondents. 

The  indebtedness  of  John  C.  Gulick  to  the  intestate,  the 
grant  of  administration  to  the  plaintiff  and  the  fact  that 
defendants  have  in  their  possession  in  this  state,  property 
of  the  debtor  are  admitted,  and  the  main  question  presented 
by  the  demurrer  is  whether  our  tribunals  can  reach  that 
property  so  as  to  enforce  the  payment  of  the  debt  ? 

I.  If  it  cannot  be  reached  in  this  action  then  it  can  be 
reached  in  no  way,  and  though  the  debtor,  when  he  died 
left  abundant  means  to  pay  his  debts,  there  is  no  means  of 
enforcing  the  payment. 

1.  Payment  cannot  be  enforced  in  California,  because 
neither  defendants  nor  property  are  there,  and  both  defend- 
ants and  property  being  in  this  state,  payment  of  the  debts 
can  be  enforced  nowhere  but  here. 

2.  One  great  merit  of  the  common  law  is  its  elasticity, 
and  under  it  the  power  of  reaching  wrongs  and  applying 
remedies  in  all  cases.     Boni  judicis  est  ampliare  justitiam 
(id  est,  jurisdictionem)  per  Ld.  MANSFIELD,  (1  Burr.,  304.) 
Ubi  jus  Hi  remedium.     Johnston  agt.  Sutton,  (1  T.  R.,  512.) 
Per  Ld.  HOLT,  in  Jlshby  agt.  White,  (2  Ld.  Ray.,  953.)     1 
Smith's  Lead.  Cases,  130,  (Hare  fy  Wallace's  5th  Jim.  ed.,  p. 
360.)     See  Gale's  ed.  of  Ld.  Raym.,  597. 

II.  Acting  upon  this  principle  the  courts  at  an  early  day, 
though  the  rule  was  that  a  foreign  administrator  could  not 
be  recognized  in  them,  adopted  the  practice  of  making  him 
liable  in  our  courts  for  property  which  he  brings  within 
our  territory. 

1.  It  is,  in  fact,  a  proceeding  in  rem,  kindred  to  foreign 
attachment. 

2.  The  principle,  of  this  remedy  was  adopted  as  long  ago 
as  about  1600,  in  the  following  words:  "  If  the  executor 
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have  goods  in  any  part  of  the  world  he  shall  be  charged 
in  respect  of  them.  For  many  merchants  and  other  men, 
who  have  stock  and  goods  of  great  value  beyond  sea  are 
indebted  here  in  England,  and  God  forbid  that  those  goods 
should  not  be  liable  to  their  debts,  for  otherwise  there  would 
be  great  defect  in  the  law."  (Dowdale's  case,  6  Co.  R.,  47, 
per  Ld.  COKE.) 

3.  It  has  been  received  and  sanctioned  in  this  state,  and 
is  the  unquestioned   law  here,  however  much  it  may  be 
questioned  in  other  states.     Campbell  agt.  Tousey,  (7  Cow., 
64,)   in   our  supreme  court;    McNamara  agt.   Dwyer,  (7 
Paige,  239,)  in  our  court  of  chancery;  where  it  was  car- 
ried so  far  as  to  hold  the  party  to  bail  on  ne  exeat.     See 
also    in   Pennsylvania  Willing  agt.  Perot,    5  Rawle,  264 ; 
4  Serg.  4r  #.,  389 ;  9  id.,  252;  and  in  Virginia  11  Leigh  R., 
1,  36. 

4.  In  the  case  of  Campbell  and  Tousey,  the  party  was 
sued  as  executor  de  son  tort,  but  the  fact  that  such  executor- 
ships  are  abolished  with  us  makes  no  difference.     Our  Re- 
vised Statutes  have  provided  a  direct  action  like  this  as  a 
substitute.     (2  R.  S.,  449,  §17;  Id.,  451,  §23.) 

Thus  the  principle  is  not  disturbed,  though  the  form  of 
the  remedy  is  changed.  But  our  court  of  chancery  held 
the  party  liable  in  that  court,  without  charging  him  de  son 
tort,  and  this  action  is  the  equity  remedy,  and  precisely 
that  suggested  by  the  chancellor.  ( McNamara  agt.  Dwyer, 
7  Paige,  243.) 

III.  It  is  now  a  prevailing  principle  that  foreign  admin- 
istration will  be  so  far  recognized  as  to  give  our  courts 
jurisdiction,  where  the  situs  rei  and  the  presence  of  the  par- 
ties unite.     And  distribution  will  be  decreed  in  the  situs 
rei,  though  it  is  according  to  the  rub  of  the  lex  domiciliL 
2  Kent  Com.,  433,  where  it  is  said  "  such  a  jurisdiction 
is  sustained  by  principles  of  public  law,  and  is  consistent 
with  national  policy."  (Harvey  agt.  Richards,  1  Mason,  403,) 

IV.  And  when  assets  of  a  foreign  intestate  are  found 
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here,  it  is  a  matter  of  option  with  our  courts  whether  they 
will  order  distribution  here  or  cause  the  funds  to  be  remit- 
ted abroad. 

1.  In  such  case,  if  there  are  creditors  here,  our  courts 
will  order  distribution  here  to  the  extent  of  paying  their 
debts,  and  not  compel  creditors  here  to  go  abroad  for  their 
pay.     (Dawes  agt.  Head,  3  Pick.,  123.) 

2.  This  grows  out  of  the  principle  that  it  is  the  duty  of 
every  government  to  protect  its  own  citizens  in  the  recovery 
of  their  debts. 

3.  In  the  case  of  a  solvent  estate  this  is  always  done,  but 
where  the  estate  is  insolvent  it  is  merely  a  question  of 
national  comity  whether  creditors  residing  here  shall  be 
first  taken  care  of  or  the  assets  be  sent  abroad  for  general 
distribution.    (See  Mothlandagt.  Wiseman,  3  Penn.  R.,  185.) 

4.  It  is  on  the  same  principle  that  obtains  in  our  courts 
in  cases  of  ancillary  administration  here  on  a  foreign  intes- 
tate's estate,  when  creditors  here  are  taken  cara  of  and  the 
surplus  only  sent  abroad.     (2  Kent's  Com.,  5th  ed.,  434, 
note ;  Miller's  Est.,  3  Rawle,  312;  Porter  agt.  Heydock,  6 
Verm.  R.,  374;  Fay  agt.  Haven,  3  Mete.,  109;  Cummings 
agt.  Banks,  2  Barb.  S.  C.,  607.) 

V.  Accordingly  the  principle  has  been  incorporated  into 
our  statute. 

1.  The  surrogate  has  power  to  grant   administration, 
where  an  intestate  not  being  an  inhabitant  of  this  state 
shall  die  out  of  the  state,  not  leaving  assets  therein,  but 
assets  of  such  intestate  shall  thereafter  come  into  the  county 
of  such  surrogate.     (2  R.  S.,  73,  §  23.) 

2.  Thus  the  whole  assets  coming  into  this  state  are  made 
subject  to  our  law. 

3.  Where  administration  is  thus  granted  of  such  pro- 
perty, the  duty  of  the  administrator  is, 

1.  To  make  an  inventory  of  all  the  assets.     (2  R.  S., 
82,  §  2.) 

2.  To  get  the  assets  into  his  possession,  and  for  that  pur- 
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pose  all  persons  having  them  in  their  possession  are  to 
account  for  them.  Not,  as  of  old,  to  creditors  as  execu- 
tors de  son  tort,  but  to  the  administrator.  (2  R.  S.,  81,  §  60. 
449,  §17.) 

4.  These  enactments  have  incorporated  into  our  law  the 
principle,  that  domestic  creditors  shall  not  be  driven  abroad 
to  get  their  pay  when  there  are  assets  here,  no  matter  in 
•whose  hands  they  may  be,  and  it  is  that  principle  which  we 
invoke  in  this  case. 

5.  And  so  far  as  our  suit  is  an  effort  to  get  possession  of 
the  assets  of  our  intestate  which  came  into  the  possession 
of  the  defendant's  intestate,  these  provisions  of  our  statutes 
are  strictly  applicable  and  are  strictly  followed. 

6.  So  that  whether  our  action  be  regarded  as  an  attempt 
to  coerce  the  payment  of  a  debt,  or  an  attempt  to  obtain 
possession  of  our  intestate's  estate,  there  is  enough  to  main- 
tain tfye  action. 

VI.  The  defendant,  as  the  representative  of  the  estate  of 
John  C.  Gulick  having  come  into  this  state,  and  brought 
here  that  estate,  and  there  being  creditors,  it  was  her  duty 
here  to  take  out  administration,  in  order  to  afford  those 
creditors  their  remedy. 

1.  Letters  taken  out  by  her  here  could  be  the  only  title 
she  could  have  here  to  hold  the  property. 

2.  And    bringing  the    property  here  charged  with  the 
trust  of  paying  the  debts,  she  is  properly  chargeable  here 
as  such  trustee.     (Bond  agt.  Graham,  1  Hare,  483 ;  Logan 
agt.  Fairlie,  1  Myl.  fy  Or  ,  59  ;  Cummings  agt.  Bank,  2  Barb. 
S.  C.  R.,  607.) 

3.  And  she  cannot  divest  herself  of  thai  trust  by  willfully 
omitting  to  put  it  in  the  legal  form  of  administration. 

4.  We  are  not  thus  to  be  deprived  of  our  rights  by  her 
omission  of  duty.     (Ubi  jus  ibi  remedium]   Story  on  Conf. 
Laws,  §512,  et  inde.) 

VII.  All  that  it  will  be  necessary  for  us  to  prove,  to 
maintain  our  action,  is,  that  defendant  possessed  herself  of 
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the  assets,  and  she  can  discharge  herself  only  by  proving 
plene  administravit,  or  ne  unques  executor. 

Anderson  agt.  Gaunter,  (2  Myl.  &  Keene,  763,)  was  a  case 
almost  on  all  fours  with  ours.  Gaunter  and  Clubley  took 
out  letters  in  India  on  the  estate  of  Carnegy.  Clubley  died, 
and  his  wife  administered  in  India  on  his  estate,  and  became 
possessed  of  his  assets  there.  She  was  a  party  to  this  suit 
in  England  by  Carnegy's  residuary  legatees,  and  the  court 
held  it  could  be  maintained  against  her,  not  for  the  pur- 
poses of  general  administration,  but  only  to  require  her  to 
account  of  what  she  had  received  as  his  executrix,  and 
charge  her  with  the  balance,  she  being  accountable  there 
as  executrix  of  an  executor  for  what  the  executor  had 
received. 

VIII.  The  result  of  all  these  cases  and  principles  is,  that 
whether  foreign  administration  shall  be  recognized  among 
us,  being  matter  of  comity  and  not  obligation ;  so  in  all 
cases  of  foreign  intestacy,  we  so  exercise  the  duty  of  comity 
as  first  to  protect  our  own  citizens  in  respect  to  property 
actually  within  our  limits  and  subject  to  our  jurisdiction. 
(Dawes  agt.  Head,  3  Pick.  R.,  128.) 

And  we  do  not  permit  a  foreign  jurisdiction  to  withdraw 
property  within  our  control  from  its  obligation  to  pay  debts 
owing  to  our  citizens.  (Story  on  Conf.  Laws,  §514.) 

By  the  court,  BONNEY,  Justice.  We  see  no  cause  to  ques- 
tion the  correctness  of  this  judgment.  The  surrogate  of 
New  York,  upon  the  facts  stated  in  the  complaint,  clearly 
had  power  to  grant  letters  of  administration  upon  the  estate 
of  Richard  M.  Gulick  in  this  state,  and  the  plaintiff  as  such 
administrator  is  the  proper  representative  of  this  estate, 
and  authorized  to  prosecute  any  action  for  its  benefit. 
(3  R.  S.,  bth  ed,,  158,  §  23.) 

The  counsel  for  the  appellants  strenuously  insists  that 
the  facts  stated  constitute  no  cause  of  action  against  either 
of  the  defendants,  of  which  this  court  can  take  jurisdiction. 
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The  alleged  cause  of  action  is  an  indebtedness  of  the  estate 
of  John  C.  Gulick  to  the  estate  of  Richard  M.  Gulick.  For 
such  a  cause,  doubtless,  an  action  may  be  maintained  in 
this  court  if  the  parties  are  properly  subject  to  its  jurisdic- 
tion. The  plaintiff  is  the  proper  representative  in  this  state 
of  the  estate  of  Richard,  and  there  can  be  no  doubt  of  his 
right  to  sue  here. 

The  defendant,  Ellen,  is  within  the  jurisdiction  of  the 
court,  appears  in  the  action,  and  has  here  in  her  possession 
the  property  out  of  which  plaintiff  claims  this  indebted- 
ness should  be  satisfied.  Prima  facie  she  is  subject  to  the 
jurisdiction  of  the  court. 

But  it  is  said  the  defendant,  Ellen,  as  also  appears  from 
the  complaint,  was  appointed  administratrix  of  the  estate 
of  John  C.  Gulick,  in  the  state  of  California,  and  there  re- 
ceived the  property  of  that  estate,  which  she  has  brought 
with  her,  and  now  has  in  her  possession,  as  such  adminis- 
tratrix, in  New  York,  and  that  for  any  claim  against  the 
estate  of  the  intestate  no  action  or  proceeding  can  be  taken 
or  maintained  against  her.  out  of  California,  where  only  she 
can  be  required  to  account  or  answer  as  such  administra- 
trix. Can  this  position  be  maintained  ? 

THe  case  of  Campbell,  adm'r,  #c.,  agt.  Tousey,  ex'r,  $c., 
(7  Cowen,  64,)  was  an  action  for  money  lent  to  defendant's 
testator.  At  the  trial  it  appeared  that  said  testator  resided 
and  died  in  Pennsylvania,  and  defendant  there  took  out 
letters  testamentary,  and  qualified  as  executor ;  that  as  such 
executor  he  received  in  Pennsylvania  $700  of  assets,  which 
he  brought  to  this  state,  and  that  he  here  received  further 
assets.  The  judge  at  circuit  charged  that  defendant  was 
liable  for  all  the  assets  which  he  still  retained  in  his  hands, 
or  which  he  had  expended  or  disposed  of  in  this  state, 
otherwise  than  in  the  due  course  of  administration;  whether 
they  were  received  in  this  state,  or  originally  received  in 
Pennsylvania,  and  thence  brought  to  this  state.  On  motion 
by  defendant  for  a  new  trial  the  court  held  that  there  was 
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no  error  in  this  charge  ;  that  if  a  foreign  executor  is  liable 
to  be  sued  here,  of  which  there  could  be  no  question,  he 
must,  from  the  very  nature  of  the  case,  prima  facie,  be 
responsible  for  the  assets,  which  are  shown  to  have  been  in 
his  possession  within  this  state,  no  matter  where  they  may 
have  been  received ;  and  in  the  opinion  it  is  said  this  is 
the  only  way  in  which  an  executor,  under  such  circum- 
stances, can  be  reached. 

This  decision,  and  the  reasons  given  for  it,  apply  empha- 
tically to  the  principal  case  now  before  us,  and  are  decisive 
of  it,  unless  they  have  been  overruled,  or  the  law  has  been 
since  changed  by  statutory  enactment. 

The  case  of  McNamara  agt.  Dwyer,  (7  Paige,  239,)  ex- 
pressly approves  the  doctrine  of  the  case  in  Cowen,  and  was 
decided  in  conformity  therewith ;  and  the  case  of  Brown 
agt.  Brown,  (1  Barb.  Ch.  R.,  189,)  recognizes  the  same  doc- 
trine as  settled  law.  "We  have  been  referred  to  no  case  in 
pur  own  courts  which  overrules  or  questions  the  decisions 
above  mentioned ;  and  the  cases  cited  from  the  reports  of 
other  states,  or  of  the  English  courts,  even  if  directly  con- 
flicting, (which  we  do  not  understand  them  to  be)  are  not 
authority  for  disregarding  those  decisions,  in  conformity 
with  which  the  demurrer  of  the  principal  defendant  was 
overruled. 

The  complaint  states  that  Melicent  F.  Gulick,  has  or 
claims  some  interest  or  right  in  the  property  which  the 
plaintiff  alleges  to  be  in  the  possession  of  the  other  defend- 
ant, and  seeks  to  have  applied  to  the  payment  of  the  debt 
for  which  this  action  is  brought,  and,  if  the  action  can  be 
maintained  against  said  other  defendant,  said  Melicent  is  a 
proper  party  under  §  118  of  the  Code. 

The  order  made  at  special  term  must  be  affirmed,  with 
ten  dollars  cost. 


VOL.  XXI. 
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SUPREME  COURT. 
CHARLES  W.  LYNDE  agt.  JEREMIAH  O'DONNELL  and  others. 

The  death  of  a  plaintiff  in  a  mortgage  foreclosure  suit,  after  a  regular  judgment  <,{ 
foreclosure  is  entered,  does  not  affect  the  power  of  the  referee  in  going  on  and 
making  a  sale  of  the  premises  in  pursuance  of  the  decree  or  judgment,  aiia  exe- 
cuting a  deed  to  the  purchaser. 

That  is,  it  is  not  necessary  in  such  case  to  revive  the  action  and  bring  in  the  repre- 
sentatives of  the  deceased  plaintiff,  as  parties.  Where  the  decree  provides  for 
letting  the  purchaser  into  possession,  he  may  rightfully  invoke  the  aid  of  the 
court,  to  execute  its  judgment,  and  when  necessary  obtain  a  writ  of  assistance 
for  that  purpose. 

Poughlcecpsie  General  Term,  February,  1861. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
APPEAL  from  an  order  denying  a  motion  for  a  writ  of 
assistance. 

M.  S.  BIDWELL,  for  the  appellant. 
D.  P.  BARNARD,  for  the  respondent. 

By  the  court,  BROWN,  Justice.  Augusta  H.  Lynde  made 
a  motion  at  the  special  term,  held  at  Brooklyn,  in  Decem- 
ber, 1860,  for  a  writ  of  assistance  against  the  defendants 
in  this  action,  under  the  following  circumstances,  which 
are  admitted  to  be  true.  The  action  was  instituted  for  the 
foreclosure  of  a  mortgage  upon  certain  lands  in  the  city  of 
Brooklyn.  That  a  judgment  or  decree  was  regularly  ob- 
tained therein,  on  or  about  the  1st  of  March,  1858,  and  the 
judgment  roll  was  duly  filed  in  the  office  of  the  clerk  of  the 
county  of  Kings,  and  a  copy  of  the  judgment  or  decree  cer- 
tified by  the  clerk,  delivered  to  the  referee,  who  therein 
was  authorized  to  sell  the  mortgaged  premises  to  be  execu- 
ted. It  was  the  usual  judgment  of  foreclosure,  and  con- 
tained the  customary  direction,  that  the  purchaser  at  the 
sale  be  let  into  the  possession  of  the  premises,  on  produc- 
tion of  the  referee's  deed  therefor.  While  the  decree  was 
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in  Hie  hands  of  the  referee  to  be  executed,  to  wit:  on  the 
7th  day  of  June,  1860,  the  plaintiff  died,  and  sometime  in 
July  thereafter,  he  sold  the  premises  according  to  its 
exigency  to  the  purchaser,  Augusta  H.  Lynde,  received  the 
purchase  money,  executed  and  delivered  to  her  a  deed 
therefor,  and  filed  his  report  of  the  sale  in  the  office  of  the 
clerk.  That  Jeremiah  O'Donnell  and  eight  other  persons 
who  now  claim  some  right  or  interest  in  the  premises,  were 
at  the  time  of  commencing  the  action  and  filing  the  Us 
pendens  therein  made  parties  defendants,  or  have  acquired 
such  interest  subsequent  thereto,  but  are  now  and  were 
during  the  month  of  September,  I860,  in  possession  of  the 
premises,  at  whic  time  Augusta  II.  Lynde,  the  purchaser, 
caused  her  deed  to  be  produced  and  exhibited  to  each  of 
said  persons  and  a  personal  demand  of  the  possession  to  be 
made  in  her  behalf  of  each  of  them  who  severally  refused 
to  deliver  the  same.  The  will  of  the  plaintiff  was  proved 
on  the  llth  October,  I860,  and  on  the  following  day  letters 
testamentary  were  issued  thereon.  The  interest  in  the 
decree  passed  by  a  devise  in  the  will  to  Charles  R.  Lynde, 
one  of  the  attorneys  for  the  moving  party.  The  action  has 
not  been  revived  or  continued,  but  remains  in  the  same  sit- 
uation as  to  parties  as  it  was  upon  the  death  of  the  plaintiff. 
The  motion  for  the  writ  of  assistance  was  denied  at  the 
special  term,  and  the  purchaser  has  appealed  from  the  order. 
No  attempt  has  been  made  to  vacate  the  sale  made  by 
the  referee.  His  power  to  execute  the  judgment  has  not 
been  questioned  by  any  party  to  the  action,  and  those  who 
have  succeeded  to  the  rights  of  the  plaintiff  in  the  subject 
matter  of  the  action,  not  only  acquiesce  in  the  sale  of  the 
premises,  but  also  in  the  pending  motion  to  aid  the  pur- 
chaser to  obtain  the  possession.  It  seems  to  me  then,  that 
the  only  question  arising  upon  this  appeal,  is  upon  the 
power  of  the  referee  to  execute  the  judgment  of  sale  after 
the  death  of  the  plaintiff,  in  the  action;  because  if  he  had 
power  to  make  the  sale  and  execute  and  deliver  the  deed, 
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it  would  seem  that  the  right  of  the  purchaser  to  the  pos- 
session and  beneficial  enjoyment  of  the  subject  of  his  pur- 
chase will  be  implied  and  follow  as  a  matter  of  course. 

No  good  reason,  I  think,  can  be  assigned  why  the  referee 
should  have  power  to  put  the  property  up  for  sale,  receive 
the  purchaser's  bid,  receive  into  his  own  hands  the  purchase 
money,  execute  and  deliver  over  the  deed,  and  that,  then 
when  the  representatives  of  the  deceased  plaintiff  had 
ceased  to  have  any  further  interest  or  claim  to  the  premises, 
the  rights  of  the  purchaser  under  the  deed  should  be  sus- 
pended until  they  were  substituted  as  parties  in  the  action 
in  place  of  the  plaintiff. 

The  158th  section  of  the  act,  (2  R.  S.t  191,)  in  regard  to 
the  powers  and  proceedings  of  the  court  upon  bills  for  the 
foreclosure  of  mortgages,  gives  the  court  power  to  decree 
and  compel  the  delivery  of  the  possession  of  mortgaged 
premises  to  the  purchaser  thereof.  And  the  287th  section 
of  the  Code  of  Procedure  provides  that  "  real  property 
adjudged  to  be  sold,  must  be  sold  in  the  county  where  it 
lies,  by  the  sheriff  of  the  county  or  by  a  referee  appointed 
by  the  court  for  that  purpose,  and  thereupon,  the  sheriff  or 
referee  must  execute  a  conveyance  to  the  purchaser,  Avhich 
conveyance  shall  be  effectual  to  pass  the  rights  and  inter- 
ests of  the  parties  adjudged  by  the  decree  to  be  sold."  A 
sale  under  this  provision  is  absolute  and  no  order  of  con- 
firmation is  necessary  to  give  it  effect,  and  to  authorize  the 
execution  of  a  deed  as  was  customary  under  the  chancery 
practice.  The  same  judgment  that  directed  the  sale,  also 
directed  that  the  purchaser  be  let  into  possession,  and  if 
there  could  be  a  valid  execution  of  the  judgment  for  one 
purpose  after  the  death  of  the  plaintiff,  there  certainly  could 
be  for  the  other.  The  power  of  the  sheriff  and  a  referee 
appointed  for  the  purpose  of  effecting  a  sale,  are  the  same 
under  the  provision  of  the  Code  to  which  I  have  referred. 
The  decree  was  put  into  the  hands  of  the  referee,  to  be 
executed  in  the  lifetime  of  the  plaintiff,  and  while  it  was 
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in  process  of  being  executed,  he  died.  Had  the  judgment 
been  rendered  at  common  law,  with  a  fieri  facias  in  the 
sheriff's  hands  at  the  time  of  the  death  of  the  plaintiff,  it 
would  have  been  perfectly  lawful  for  him  to  proceed  to 
execute  the  writ  against  the  personal  or  real  property  of 
the  defendant,  notwithstanding  the  death.  No  scire  facias 
or  other  revivor  would  have  been  necessary.  The  effect  of 
an  abatement  under  such  circumstances  would  have  been 
to  deprive  the  plaintiff's  representatives  of  the  benefit  of 
their  levy  and  priority.  The  practice  at  common  law 
went  still  further  than  this.  While  the  practice  prevailed 
of  testing  writs  of  execution  in  term,  and  making  them 
returnable  at  the  same  or  the  next  succeeding  term,  if  an 
execution  could  be  tested  in  the  lifetime  of  the  party,  it 
might  be  taken  out  and  executed  after  his  death.  (2  Dun- 
lap's  Practice,  781.)  This  rule  extended  to  both  parties. 
(1  Cow.,  34,  and  the  cases  there  referred  to.)  And  if  the 
plaintiff  die  after  fi.  fa.  sued  out,  it  may  be  executed  not- 
withstanding, and  the  plaintiff's  executor  or  administrator 
shall  have  the  money,  and  if  the  plaintiff  have  no  executor 
or  administrator,  the  money  must  be  brought  into  court. 
(Clerk  agt.  Withers,  Lord  Raymond,  1072.)  So  in  a  case 
like  the  present,  the  certified  copy  of  the  decree  in  most 
respects  resembles  a  fi.  fa.  upon  a  common  law  judgment. 
The  object  is  to  collect  the  money  found  due  to  the  plaintiff 
by  the  judgment.  The  fi.  fa.  directs  it  to  be  made  out  of 
the  defendant's  property  generally,  and  the  decree  in  fore- 
closure out  of  the  specific  property  mortgaged.  Where 
both  the  fi.  fa.  and  the  decree  in  foreclosure  are  put  into 
the  hands  of  the  sheriff  to  be  executed  in  the  lifetime  of  the 
plaintiff,  and  he  dies  before  the  execution  is  completed,  no 
reason  can  be  assigned  why  there  should  be  a  revivor  in 
the  one  case  more  than  in  the  other.  In  both  cases  the 
money  when  collected,  may  be  paid  to  the  personal  repre- 
sentative, if  there  be  one,  and  if  not  then  it  may  be  paid 
into  court  In  both,  the  judgments  are  final,  and  the  final 
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process  in  execuxion  of  both  is  in  the  hands  of  the  proper 
officer  in  the  lifetime  of  the  plaintiff.  The  case  of  the 
Washington  Ins.  Co.  agt.  Slee,  (2  Paige,  365,^  has  been 
referred  to,  but  it  is  not  like  the  present.  (Vide  Swart- 
wout  agt.  Curtis,  4  Com.  R.,  415  ;  Ut/i  Peters'  U.  S.  7?.,  G.) 
In  sales  of  property  under  the  decrees  and  judgments  of 
the  court,  the  persons  who  become  purchasers,  connect 
themselves  with  the  proceedings  so  as  to  be  amenable  to 
the  process  of  the  courts,  and  also  to  claim  and  be  entitled 
to  their  aid  and  protection.  The  sales  may  be  set  aside 
upon  cause  shown,  and  they  deprived  of  the  benefit  of  their 
purchases.  And  in  like  manner  their  contracts  of  purchase 
with  the  officers  of  the  court  will  be  enforced  and  executed 
in  all  proper  cases,  at  their  expense  and  against  their  will, 
or  the  contracts  rescinded  and  the  purchase  money  restored 
to  them,  when  justice  and  fair  dealing  require  such  restora- 
tion and  rescision.  So  where  the  decree  provides  for  letting 
the  purchaser  into  possession,  he  may  rightfully  invoke  the 
aid  of  the  court  to  execute  its  judgment,  for  it  is  not  the 
property  at  some  future  period — at  the  end,  perhaps,  of  a 
protracted  litigation — which  he  purchases.  It  is  the  pro- 
perty with  the  right  to  the  present  possession  which  is  the 
subject  of  his  purchase.  So  that  when  the  sale  without  a 
revivor  will  be  upheld  notwithstanding  the  death  of  the 
plaintiff  all  its  incidents,  such  as  the  right  to  be  put  into 
the  possession  and  to  enjoy  the  immediate  beneficial  use 
must  be  upheld  with  it.  In  the  several  instances  to  which 
I  have  referred  when  persons  become  amenable  or  entitled 
to  the  process  of  the  court,  as  intruders  upon  the  mortgaged 
premises  pendente  lite,  contracting  parties  or  purchasers, 
they  do  not  become  parties  to  the  action.  Their  names  are 
not  known  in  the  pleadings  or  judgment  roll,  and  numerous 
cases  must  arise  where  the  plaintiff  in  the  action  and  his 
personal  representatives,  (if  he  be  dead,)  have  no  concern 
with  any  proceedings  subsequent  to  the  sale.  In  a  contro- 
versy between  some  of  the  defendants  or  persons  who  have 
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come  into  possession  under  the  defendants  pendente  lite,  in 
regard  to  the  possession,  the  plaintiff  in  the  action  whose 
proceedings  are  at  an  end,  arid  who  has  been  paid  his 
money  from  the  proceeds  of  the  property,  has  no  possible 
concern.  If  he  should  die  in  the  mean  time,  upon  what 
ground  should  his  personal  representatives  be  brought  in 
and  made  parties  to  a  supplementary  litigation,  entirely 
foreign  to  their  interests  and  that  of  their  testator  or 
intestate.  They  can  have  no  rights  to  be  affected  by  the 
result  of  the  litigation  and  that  is  a  reason  why  they  should 
not  be  made  parties  by  proceedings  to  revive. 

The  justice,  who  made  the  order  appealed  from  at  the 
special  term,  was  influenced  to  some  extent  by  the  thought 
that  the  motion  for  the  Avrit  of  assistance  could  not  be 
heard  without  notice  to  the  parties  in  the  action.  He 
remarked  "  the  sale  might  take  place  under  the  provisions 
of  the  judgment,  without  requiring  a  plaintiff,  present  or 
surviving,  but  no  order  can  be  made  by  the  court  espe- 
cially when  notice  to  the  parties  is  required  while  there  is 
no  plaintiff  in  being  and  no  one  qualified  to  represent  him, 
or  accept  notice  for  him."  In  the  absence  of  express  autho- 
rity, I  should  have  concurred  with  him,  that  an  order  for 
the  issuing  of  the  writ  could  not  issue  without  notice  to 
the  persons  to  be  affected  thereby.  But  I  find  that  it  has 
been  adjudged  otherwise  and  I  accept  the  decisions  as 
obligatory.  In  The  New  York  Life  Insurance  and  Trust 
Co.  agt.  Rand  and  others,  (8  How.  Pr.  R.,  35.)  it  was  decided 
that  after  a  judgment  of  foreclosure  directing  that  the  pur- 
chaser be  let  into  the  possession,  and  a  sale  of  the  premises, 
the  purchaser  on  proof  that  he  has  exhibited  the  sheriff's 
deed,  &c.,  and  demanded  the  possession  is  entitled  to  an 
exparte  order  for  a  writ  of  assistance.  No  notice  of  the 
application  was  necessary.  Various  cases  are  referred  to 
and  amongst  other s,Kerskaw  agt.  Thompson,  (4  John.  Ch.  R., 
609;)  Valentine  agt.  Teller,  (1  Hop.  R.,  422.)  The  decision 
was  afterwards  affirmed  at  general  term.  And  the  same 
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rule  was  reiterated  in  The.  New  York  Life  Insurance  and 
Trust  Co.  agt.  Cutler  and  others,  (9  How.  Pr.  R.,  407.)  The 
purchaser  would,  therefore,  seem  to  have  been  entitled  as 
a  debt  of  justice  and  by  force  of  the  decree  to  the  writ 
of  assistance  to  put  him  in  possession  of  the  premises  with- 
out further  notice  to  the  respondents  or  any  of  the  parties 
to  the  action. 

The  order  made  at  the  special  term  should  be  reversed 
and  an  order  entered  that  the  writ  of  assistance  issue,  with 
the  costs  of  the  appeal. 
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JACOB  WICKELHAUSEN  agt.  JAMES  C.  WILLETT,  Sheriff. 
m 

A  sheriff  is  not  liable  in  an  action  for  escape,  where  the  defendant  is  taken  and 
detained  compulsorily  from  the  jail  liberties,  by  process  and  authority  of  law. 

New  York  General  Term,  May,  1861. 

BOSWORTH,  Ch.  J.,  WOODRUFF  and  HOFFMAN,  Justices. 

ON  the  18th  of  July,  1857,  one  John  D.  Williamson  was 
arrested  by  the  defendant  as  sheriff  of  the  county  of  New 
York,  on  a  ca.  sa.  duly  issued  on  a  judgment  against  Wil- 
liamson in  favor  of  the  plaintiff  for  $1,415.97. 

Williamson  thereupon  executed  such  a  bond  as  entitled 
him  to  the  jail  liberties  of  this  county.  Subsequently,  and 
on  the  2d  of  February,  1858,  while  Williamson  was  within 
said  jail  liberties,  he  was  arrested  by  the  sergeant-at-arms 
of  the  United  States  House  of  Representatives,  by  virtue  of 
a  warrant  issued  by  order  of  the  house,  declaring  that  Wil- 
liamson had  been  adjudged  by  the  house  guilty  of  a  con- 
tempt of  its  dignity  and  authority,  by  reason  of  his  not 
appearing  in  the  house  to  give  evidence  in  a  matter  pend- 
ing before  it,  and  within  its  jurisdiction,  in  obedience  to  a 
subprena  served  on  him  on  the  15th  of  the  previous  January. 
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Williamson  was  taken,  and  compelled  by  the  sergeant-at- 
arms  to  go  to  Washington,  by  virtue  of  said  warrant;  and 
on  the  5th  of  February,  1858,  while  he  was  held  and  detained 
at  Washington  under  that  warrant,  this  action  was  com- 
menced to  charge  the  defendant  as  sheriff,  for  the  escape 
of  Williamson,  which  escape  consisted  of  his  being  without 
the  jail  liberties  as  aforesaid. 

As  soon  as  Williamson  was  released  from  custody,  and  on 
the  9th  of  February,  1858,  "he  returned  to  the  jail  liber- 
ties of  said  jail." 

He  was  so  out  of  such  jail  liberties  as  aforesaid,  without 
the  assent  and  against  the  will  of  the  plaintiff.  The  court 
at  special  term  held  that  the  sheriff  wras  not  liable  for  the 
alleged  escape,  and  gave  a  judgment  in  his  favor,  from 
which  judgment  the  plaintiff  appealed  to  the  general  term. 

By  the  court,  BOSWORTH,  C.  J.  The  statutes  and  autho- 
rities seem  to  justify  these  conclusions : 

1.  Williamson  was  seized  and  taken  off  the  limits  by  autho- 
rity of  law,  against  his  will,  and  without  his  consent. 

2.  At  the  time  he  was  so  seized,  his  right  to  the  jail  liber- 
ties, as  between  himself  and  the  sheriff,  was  absolute.     The 
sheriff  had  no  right  to  confine  him  in  close  custody,  and  had 
no  control  over  his  movements,  except  to  retake  him  if  he 
escaped.  (3  R.  S.,  p.  734,  §  68,  [§  47]  and  p.  736,  §  85,  [§  64].) 

3.  Williamson  did  not  "  go  at  large,  without  the  liberties 
of  the  county,"  within  the  meaning  of  those  words,  as  used 
in  §  68  (§  47,)  or  within  the  meaning  of  the  condition  of  his 
bond.      (§63  [§42,]  pp.  733,  734,  3  R.  S.,  bth  ed.)     His 
removal  was  by  authority  of  law,  and  his  being  off  the  jail 
liberties,  by  the  exercise  of  such  authority,  and  during  the 
time  necessary  for  his  return  to  the  jail  liberties,  after  hav- 
ing been  discharged  from  the  custody  of  the  sergeant-at- 
arms,  was  not  an  escape,  Avithin  the  meaning  of  his  bond. 
Whether,  if  the  sergeant-at-arms  had  not  returned  him  to 
the  liberties,  or  he  had  not  voluntarily  and  immediately 
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returned  when  set  at  liberty,  his  being  subsequently  on  the 
limits  would  not  be  an  escape,  is  a  question  not  presented 
by  this  case.  He  was  arrested  on  the  2d  of  February,  1858, 
and  taken  to  Washington,  and  the  case  states  "  that,  as 
soon  as  the  said  Williamson  was  released  from  the  custody 
of  the  said  sergeant-at-arms,  and  on  the  9th  day  of  Feb- 
ruary, 1858,  he  returned  to  the  said  jail."  Holding  that 
his  being  off  the  limits,  under  the  circumstances  above 
stated,  is  not  an  escape,  does  not  sanction  the  conclusion 
that  the  sureties  in  the  limited  bond  would  not  be  liable, 
if  Williamson  had  failed  to  return  within  the  limits,  as  soon 
as  practicable,  after  he  was  free  to  do  so. 

The  proposition  on  which  we  think  the  judgment  should 
be  affirmed,  is,  that  at  the  time  this  action  was  commenced, 
Williamson  was  off  the  limits,  not  by  any  act  or  agency  of 
his  own,  but  compulsorily  by  process  and  authority  of  law. 
That  his  being  so  off  was  no  more  an  escape  than  if  he  had 
been  at  the  time  removed  and  held  by  habeas  corpus  ad  tes- 
tificandum,  as  in  Hessam  agt.  Griffin,  (18  T.  R.,  48.)  or  by 
force  of  a  valid  judicial  Code,  as  in  Fuller  agt.  Daiis, 
(1  Gray,  612.) 

Judgment  affirmed. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  SAMUEL  H.  KNIFFIN  and  SAMUEL  H. 
KNIFFIN  agt.  STEPHEN  TABOR. 

Under  the  statute,  (Lavs  0/1847,  §  1,)  the  electors  of  a  town,  at  an  annual  town 
meeting,  have  authority  by  a  resolution  to  determine  to  return  to,  or  have  but 
one  commissioner  rf  highways  for  the  town,  instead  of  three,  after  the  terms  of 
those  in  office  shall  have  expired.  And  the  vote  of  the  electors  on  such  a  resolu- 
tion is  not  invalid  or  irregular,  because, 

1st.  The  resolution  was  put  to  vote  and  adopted  by  the  electors  after  the  town  meet- 
ing had  been  opened,  and  the  ballotinghad  progressed  for  some  time,  and  votes 
had  been  cast  for  an  individual  as  a  commissioner  of  highways,  but  before  the 
poll  was  closed. 
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2d.  Because,  the  resolution  was  put  to  vote  and  adopted  from  the  piazza  of  the 
li'itel,  to  the  voters  outside,  while  the  meeting  and  balloting  was  held  inside  the 

hotel.     And 

3d.  Because  the  clerk  of.  the  board,  under  the  directions  of  the  presiding  officers  of 
the  board  put  the  vote,  and  declared  it  carried,  instead  of  a  presiding  officer. 

Ulster  Circuit,  February  5,  1861.     Trial  by  the  court. 

THE  action  was  to  try  the  title  of  the  defendant  to  the 
office  of  commissioner  of  highways  of  the  town  of  Marl- 
borough,  in  the  county  of  Ulster. 

The  evidence  establishes  the  following  facts  :  Prior  to  the 
first  March,  1857,  the  electors  of  the  town  of  Marlborough, 
determined  by  resolution  at  their  annual  town  meeting, 
that  there  should  be  three  commissioners  of  highways  in 
said  town.  In  1857,  at  the  annual  town  meeting,  one  Mal- 
com  was  duly  elected  a  commissioner.  At  the  town  meet- 
ing in  1858  Jesse  Lyon  was  duly  elected  a  commissioner; 
and  at  the  town  meeting  in  1859  the  plaintiff,  Samuel  If. 
Kniffin  was  duly  elected  a  commissioner.  Each  and  every 
of  these  persons  qualified  and  acted  as  such  commissioners. 
The  term  of  office  of  Malcom  expired  on  the  6th  March, 
1860  ;  that  of  Lyon  will  expire  in  March,  1861 ;  and  of  the 
plaintiff  Kniffin,  in  March,  1862. 

On  the  6th  March,  1860,  an  annual  town  meeting  was 
being  held  in  said  town  of  Marlborough,  at  the  house  of  one 
George  E.  Hulse  ;  Isaac  Staples,  F.  S.  Webster  and  Thomas 
Bingham,  justices  of  the  town,  presided.  The  meeting 
opened  about  nine  o'clock  in  the  forenoon.  Between  two 
and  three  o'clock  in  the  afternoon,  and  when  over  200  elec- 
tors were  present,  the  following  resolution  was  moved, 
seconded  and  carried,  viz  : 

"  Resolved,  That  there  be  but  one  commissioner  of  high- 
ways in  the  town  of  Marlborough,  after  the  present  commis- 
sioners' terms  of  office  shall  have  Expired." 

This  resolution  was  duly  entered  in  the  minutes  of  the 
town  meeting,  and  certified  by  the  presiding  officers. 

The  balloting  was  progressing  in  an  upper  room  of  the 
hotel.  The  resolution  was  drawn  up,  there  being  a  crowd 
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around,  and  by  direction  of  the  board,  the  clerk  proceeded 
to  the  piazza  of  the  hotel,  (the  place  where  other  resolu- 
tions were  moved,)  to  submit  it  to  the  electors.  It  was 
talked  of  publicly,  that  the  resolution  was  to  be  put,  and 
when  the  clerk  left  the  room  with  that  view,  a  crowd  fol- 
lowed him  out,  only  some  twenty  persons  remaining  in  the 
room.  Most  of  the  persons  attending  the  town  meeting, 
were  on  the  outside  when  the  clerk  put  the  resolution  to 
vote,  and  amongst  them  was  Bingiiam  one  of  the  presiding 
justices.  Either  the  clerk  or  Bingham  declared  that  the 
resolution  was  carried  ;  and  no  elector  questioned  the  fact 
of  its  being  carried. 

At  the  town  meeting  certain  votes  were  cast  for  the 
defendant  Stephen  Tabor,  for  the  office  of  commissioner  of 
highways ;  and  assuming  to  have  been  elected,  he  filed  the 
proper  bond,  and  entered  upon  the  duties  of  the  office.  He 
is  now  acting  as  one  of  the  commissioners  of  highways  of 
the  town  of  Marlborough. 

The  complaint  charges  that  the  pretended  election  of  the 
defendant  to  the  said  office  was  void  and  of  no  effect,  and 
that  he  is  not  entitled  to  exercise  or  perform  the  duties  or 
functions  of  said  office. 

Judgment  is  demanded  that  the  defendant  be  adjudged 
not  to  be  entitled  to  hold  or  exercise  the  said  office,  and  to 
have  usurped  and  intruded  into  the  same,  and  to  be  pro- 
hibited and  enjoined  by  the  court  from  exercising  or  attempt- 
ing to  exercise  any  of  the  duties  or  powers  appertaining  to 
the  said  office. 

E.  A.  BREWSTER  and  E.  COOKE,  for  plaintiff". 
FULLER-TON  &  VAN  WYCK  and  J.  T.  BARNARD,  for  deft. 

WRIGHT,  Justice.  The  electors  of  a  town  are  empowered 
by  law,  at  their  annual  town  meeting  to  determine  by  reso- 
lution whether  there  shall  be  chosen  one  or  three  commis- 
sioners of  highways.  (Laws  o/1847,  ch.  455,  §  1.)  Prior 
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to  1857,  it  had  been  legally  determined  to  have  three  com- 
missioners in  the  town  of  Marlborough.  These  had  been 
classed,  so  that  an  election  for  one  commissioner  annually 
occurred.  There  were  three  commissioners  on  the  6th 
March,  1860,  the  term  of  office  of  one  of  them  expiring  on 
that  day.  It  is  further  provided  by  law,  that  "  whenever 
any  town  shall  have  determined  upon  having  three  com- 
missioners, and  shall  desire  to  return  to  or  have  but  one, 
such  town  shall  have  the  power  to  do  so  by  a  resolution 
taken  at  an  annual  town  meeting,  and  when  such  resolution 
shall  have  been  adopted,  no  other  commissioner  shall  be 
elected  or  appointed  until  the  term  or  terms  of  those  in 
office  at  the  time  of  adopting  said  resolution  shall  expire  or 
become  vacant ;  and  they  shall  have  power  to  act  until  their 
terms  shall  severally  become  vacant  or  expire,  as  fully  as 
if  the  three  continued  in  office."  (Laws  o/1847,  ch.  455, 
§  1.)  Thus  the  electors  of  a  town  in  which  three  commis- 
sioners have  been  chosen,  have  the  authority  by  resolution 
at  an  annual  town  meeting  to  return  to  and  have  but  one 
commissioner ;  and  if  such  resolution  be  duly  taken  and 
adopted,  there  can  be  no  valid  election  or  appointment  of 
a  commissioner  until  the  term  or  terms  of  the  commis- 
sioners then  in  office  shall  expire  or  become  vacant. 

The  defendant  claims  to  have  been  elected  to  the  office 
of  commissioner  of  highways,  at  the  annual  town  meeting, 
on  the  6th  March,  1860,  and  to  be  lawfully  entitled  to  exer- 
cise or  perform  the  duties  or  functions  of  the  office.  There 
were  at  that  time  two  commissioners  in  office,  one  of  whose 
terms  expired  in  March,  1861,  and  the  other  in  March,  1862. 
If,  at  the  town  meeting  held  on  the  6th  March.  1860,  the 
resolution  of  the  electors  to  return  to  one  commissioner  was 
adopted  according  to  the  form  and  requirements  of  the 
statute,  the  pretended  election  of  the  defendant  would  be 
void  and  of  no  effect.  The  defendant's  title,  therefore,  to 
the  office  depends  wholly  upon  the  question  whether  the 
electors  regularly  and  legally  exercised  the  power  conferred 
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on  them  by  law.  If  they  did  not,  the  defendant  having 
received  a  majority  of  the  votes  cast,  his  election  was  a 
valid  one,  and  he  would  be  entitled  to  exercise  the  func- 
tions of  the  office.  If  they  did,  there  could  be  no  valid 
election  of  a  commissioner,  until  the  term  of  those  in  office 
had  expired. 

The  minutes  of  the  proceedings  of  the  town  meeting  of 
the  6th  March,  1860,  subscribed  by  the  clerk  of  such  meet- 
ing and  by  the  officers  presiding,  and  filed  in  the  office  of 
the  town  clerk  as  required  by  law,  show  the  adoption  of  a 
resolution  by  the  electors  at  such  meeting,  to  have  but  one 
commissioner  of  highways  in  the  town  after  the  terms  of 
those  in  office  shall  have  expired.  In  addition,  the  town 
clerk  testifies  that  the  resolution  was  read  to  the  electors 
and  the  motion  put  by  him  by  the  direction  of  the"  board, 
from  the  piazza  of  the  hotel,  where  the  meeting  Avas  being 
held,  and  where  the  electors  generally  assembled ;  the  result 
was  made  known,  and  signed  by  the  board ;  and  he  kept 
the  minutes  of  the  proceedings  of  the  meeting,  and  entered 
the  resolution  in  the  town  book.  It  is  not  controverted  that 
the  resolution  was  submitted  to  and  voted  on  by  the  elec- 
tors, or  that  it  was  carried  in  the  affirmative,  but  the  alle- 
gation is,  that  it  was  not  put  at  the  right  time,  or  in  the 
right  place,  or  by  the  right  person,  and  hence  was  entirelj 
without  force  or  effect.  I  propose  briefly  to  examine  this 
position. 

1st.  Jls  to  the  time.  The  law  requires  the  resolution  to 
be  taken  at  an  annual  town  meeting.  This  was  done.  But 
the  resolution  was  adopted  after  the  meeting  had  been 
opened,  and  the  balloting  had  progressed  for  some  time  for 
town  officers.  This  would  not,  however,  invalidate  the  act 
of  the  electors,  unless  the  statute  in  plain  terms  directed 
that  such  action  should  be  had  before  the  balloting  began. 
There  is  no  such,  direction  in  the  statute,  nor  do  I  think  it 
is  to  be  necessarily  implied  from  any  of  the  provisions  rela- 
ting to  town  meetings  or  the  power  of  the  electors  thereat. 
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It  is  but  a  part  of  the  business  of  a  town  meeting  to  ballot 
for  certain  town  officers.  The  law  confers  upon  the  elec- 
tors of  a  town  thus  assembled  a  variety  of  powers  inde- 
pendent of  that  of  voting  by  ballot  for  a  certain  class  of 
officers ;  and  it  contemplates  that  the  electors,  or  persons 
composing  the  meeting,  shall  remain  in  attendance  until  its 
close.  There  are  no  statute  regulations  in  respect  to  the 
order  of  doing  business ;  and,  practically,  we  know,  that 
most  of  it  is  done  after  the  balloting  has  commenced.  I 
entertain  no  doubt  of  the  right  of  the  electors  to  adopt  a 
resolution  to  return  to  one  commissioner  of  highways,  at 
any  time  before  the  meeting  and  poll  closes.  No  election 
has  taken  place  until  the  poll  has  closed ;  and  it  is  quite 
competent  before  that  event  occurs  for  the  electors  to 
resolve  to  dispense  with  more  than  one  commissioner  of 
highways  in  the  town.  Undoubtedly,  it  would  have  been 
more  orderly  to  have  moved  the  resolution  before  the  voting 
commenced ;  but  it  was  not  invalid,  for  the  reason  that  it 
was  done  at  a  subsequent  stage  of  the  meeting. 

2.  Jls  to  the,  place  where  the  resolution  was  moved.  The 
town  meeting  Avas  being  held  at  the  house  of  one  George 
E.  Hulse.  The  ballots  were  taken  in  an  upper  room,  whilst 
the  resolutions  were  moved  from  the  piazza  of  the  hotel. 
The  resolution  was  discussed  and  drawn  up  in  the  room 
where  the  balloting  was  progressing,  and  the  crowd  in  the 
room  proceeded  with  the  clerk  to  the  piazza  where  the  main 
body  of  the  electors  were.  The  resolution  was  put,  and 
declared  to  be  carried,  no  one  challenging  the  count  or 
demanding  a  division.  It  is  now  urged  that  there  was  no 
town  meeting  being  held  at  the  place  when  the  resolution 
was  moved ;  the  meeting  being  inside  of  the  building,  whilst 
the  motion  was  made  on  the  outside.  The  refutation  of  a 
position  so  untenable  is  scarcely  required.  The  electors 
had  assembled  and  were  holding  a  town  meeting  at  the  house 
of  Hulse.  The  meeting  had  not  been  appointed  to  be 
held  in  any  particular  room  of  the  house.  It  is  true  that 
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the  balloting  was  going  on  in  an  upper  room,  and  two  of 
the  presiding  officers  were  there.  The  resolution  was  dis- 
cussed and  drawn  up  in  their  presence  and  they  directed  the 
clerk  to  proceed  to  the  piazza  (where  all  other  resolutions 
were  moved,)  and  put  the  motion  to  the  electors.  This 
direction  was  equivalent  to  putting  the  motion  themselves. 
Besides,  one  of  the  presiding  officers  was  present,  and,  one 
of  the  witnesses  thinks,  declared  the  resolution  to  be  car- 
ried. Under  these  circumstances,  it  is  absurd  to  claim  that 
no  town  meeting  was  being  held  where  the  resolution  was 
adopted. 

3.  As  to  the  person  putting  the  motion,  and  the  declaration 
of  the  result.  The  town  clerk  submitted  the  resolution  to 
a  vote  of  the  electors,  by  and  under  the  direction  of  the 
presiding  officers  of  the  meeting.  In  this,  there  was  no 
such  irregularity,  as  to  vitiate  the  act.  The  presiding 
officers  are  undoubtedly  the  proper  persons  to  submit  any 
question  arising  at  a  town  meeting  to  a  vote  of  the  electors, 
as  they  are  charged  with  the  duty  of  ascertaining  and  declar- 
ing the  result  of  the  vote.  There  is  a  substantial  compli- 
ance with  this  requirement  when  the  question  is  submitted 
by  the  clerk  by  the  order  and  under  the  direction  of  the 
presiding  officers.  It  cannot  be  necessary  that  all  motions 
made  at  a  town  meeting  should  be  actually  put  by  the  pre- 
siding officers  or  one  of  them ;  and  that  they  should  per- 
sonally declare  the  result  of  the  vote  at  the  time  it  is 
taken.  The  clerk  by  their  direction,  may  act  as  spokesman. 
The  question  is  determined  by  a  majority  of  the  electors 
voting ;  and  when  the  clerk  or  spokesman  announces  the 
motion  to  have  been  carried,  and  no  elector  calls  for  a 
division  or  moves  a  reconsideration,  and  the  result  is 
entered  on  the  minutes  of  the  proceedings  of  the  town  meet- 
ing which  are  subsequently  subscribed  by  the  presiding 
officers,  such  officers  have  ascertained  and  declared  the 
result  of  the  vote  within  the  meaning  of  the  statute.  (1  R. 
S.,t>th  ed.,  820,  §29.) 
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Upon  the  whole,  therefore.  I  am  of  the  opinion,  that  the 
power  conferred  on  the  electors  of  the  town  to  determine 
whether  they  would  return  to  one  commissioner  of  highways 
was  legally  exercised.  It  is  not  pretended  that  the  resolu- 
tion to  return  to  one  commissioner  was  not  carried  by  the 
votes  of  a  majority  of  the  electors;  nor  that  the  question 
was  not  fairly  and  understanding^  submitted  to  the  meet- 
ing; but  the  grounds  assumed  are  of  the  most  formal,  tech- 
nical and  unsubstantial  nature,  and  in  my  judgment  insuffi- 
cient to  invalidate  the  resolution.  The  electors  of  the 
town,  in  the  mode  prescribed  by  law,  having  determined  to 
return  to  one  commissioner,  no  commissioner  could  legally 
be  elected  at  the  town  meeting  of  the  6th  March,  1860,  nor 
until  the  terms  of  the  two  commissioners  then  in  office  had 
expired.  The  defendant's  title  to  the  office  of  commissioner 
rests  wholly  upon  the  validity  of  the  election  of  March, 
1860.  The  resolution  being  adopted  there  could  be  no 
valid  election.  Determining  to  return  to  one  commissioner, 
the  law  expressly  declared  that  no  other  commissioner 
should  be  elected  or  appointed  until  the  terms  of  the  com- 
missioners then  in  office  should  expire  or  become  vacant. 
The  votes  cast  for  the  defendant  were,  therefore,  void  and 
of  no  effect.  He  has  no  valid  title  to  the  office,  or  any 
lawful  right  to  exercise  its  functions. 

There  must  be  judgment  that  the  defendant  is  guilty  of 
intruding  into  and  unlawfully  holding  and  exercising  the 
office  of  commissioner  of  highways  of  the  town  of  Marl- 
borough,  in  the  county  of  Ulster  ;  and  that  he  be  excluded 
from  such  office ;  and,  also,  that  the  plaintiffs  recover  costs 
against  him. 


VOL.  XXI. 
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SUPREME  COURT. 
ROBERT  B.  BYASS  agt.  JAMES  SULLIVAN  and  others. 

In  an  action  for  an  account  and  payment  of  profits  and  for  damages,  on  the  ground 
that  the  defendant  had  been  unlawfully  copying  and  using  the  plaintiff's  trade 
mark  or  label  on  bottled  porter,  the  defendant,  on  being  called  as  a  witness, 
refused  to  answer  the  following  questions,  upon  the  ground  that  his  answer  would 
tend  to  convict  him  of  a  criminal  offence,  under  the  act  of  April  1,  1850,  (Laws 
0/1850,  p.  197)  to  wit: 

1st.  Have  you,  within  the  last  six  years,  used  labels  like  those  set  forth  in  the  com- 
plaint, on  American  porter,  bottled  by  you  ? 

2d.  Were  there,  on  any  of  the  bottles,  labels  like  those  of  the  plaintiff,  as  set  forth 
in  the  complaint  ? 

3d.  Have  you  sold  porter,  within  the  last  six  years,  as  and  for  an  imitation  of 
Byass  London  porter  ? 

4th.  Did  you,  at  any  time  during  the  three  years  ending  May  1, 1857,  put  American 
porter  in  bottles  and  label  them  with  labels  like  those  attached  to  the  complaint 
in  this  action  ? 

Held  that  the  defendant  was  privileged  from  answering  the  first,  second  and  fourth 
questions,  but  was  not  privileged  from  answering  the  third  question. 

Held,  also,  that  the  same  rule  of  law  which  excuses  a  witness  from  answering  ques- 
tions which  may  tend  to  convict  him  of  a  crime  or  misdemeanor,  excuses  him 
from  producing  books  or  papers,  which  may  be  used  as  evidence  against  him  tend- 
ing to  the  same  result. 

New  York  Special  Term,  July,  1860. 

BONNET,  Justice.  The  plaintiff  by  his  complaint  states 
that  defendants  have  been  unlawfully  copying  and  using 
his  trade  mark  or  label  on  bottled  porter,  viz :  "  Best  Stout 
Porter,  from  R.  B.  Byass,  London,"  with  fac  simile  of  his 
signature  underwritten,  and  demands  judgment  that  they  be 
enjoined  from  further  using  such  trade  mark,  and  for  an 
account  and  payment  to  him  of  profits  realized  by  defend- 
ants on  sales  of  porter  with  such  label,  and  for  damages. 

By  order,  made  on  23d  March,  it  was  referred  to  a  referee 
to  ascertain  and  report  the  amount  of  damages  (if  an}') 
sustained  by  the  plaintiff  by  reason  of  defendants'  use  of 
said  trade  mark. 

The  defendant,  Sullivan,  has  been  called  as  a  witness  for 
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plaintiff  on  such  reference,  and  the  following  questions  have 
been  proposed  to  him,  which  he  refused  to  answer : 

1st.  Have  you,  within  the  last  six  years,  used  labels  like 
those  set  forth  in  the  complaint,  on  American  porter  bottled 
by  you  ? 

2d.  Were  there,  on  any  of  the  bottles,  labels  like  those 
of  the  plaintiff,  as  set  forth  in  the  complaint  ? 

3d.  Have  you  sold  porter,  within  the  last  six  years,  as 
and  for  an  imitation  of  Byass'  London  porter? 

4th.  Did  you,  at  any  time  during  the  three  years  ending 
May  1,  1857,  put  American  porter  in  bottles  and  label  them 
with  labels  like  those  attached  to  the  complaint  and  copy 
complaint  in  this  action  ? 

The  referee  decided  that  said  questions  were  proper  to 
be  put  and  answered. 

The  witness  (defendant  Sullivan)  refused  to  answer  upon 
the  ground  that  his  answer  would  tend  to  convict  him  of  a 
criminal  offence  committed  within  the  last  three  years,  and 
therefore  he  could  not  be  required  to  answer. 

The  objection  is  based  upon  the  act  passed  April  1, 1850, 
(Laws  of  1850,  ch.  123,  p.  197,  §3,)  which  provides  that 
"  every  person  who  shall  vend  any  goods,  &c.,  having  thereon 
any  forged  or  counterfeited  stamps  or  labels  imitating,  re- 
sembling or  purporting  to  be,  the  stamps  or  labels  of  any 
mechanic  or  manufacturer,  knowing  the  same  to  be  forged 
or  counterfeited,  and  resembling  or  purporting  to  be  imita- 
tions of  the  stamps  or  labels  of  such  mechanic  or  manufac- 
turer, without  disclosing  the  fact  to  the  purchaser,  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  fine  not  exceeding  one  hundred 
dollars." 

The  referee  asks  the  judgment  of  the  court  whether  or 
not  the  witness  shall  be  compelled  to  answer  said  questions. 

It  is  well  settled  law  that  a  witness  shall  not  be  compelled 
on  examination  to  answer  a  question,  when  the  answer  may 
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be  given  in  evidence  against  him  under  any  indictment,  and 
may  tend  to  convict  him  of  any  crime  or  misdemeanor. 
(1  Greenl.  Ev.,  §451 ;  3  Phillip's  Ev.,  C.  &  H.  notes,  p.  734, 
note  516,  and  cases  cited.} 

The  principle  is  also  recognized  by  our  statutes  (2  R.  S., 
p.  405,  §71.)  The  defendant  in  this  action,  called  as  a 
witness  for  the  plaintiff,  is  to  be  examined  in  the  same  man- 
ner and  subject  to  the  same  rules  of  examination  as  any 
other  witness.  (Code,  §499,  as  amended  in  1860.) 

Without  now  inquiring  in  Avhat  manner,  by  what  rule  of 
law,  or  upon  what  evidence  it  is  to  be  determined  in  a 
doubtful  case,  whether  or  not  a  witness  shall  be  required 
to  answer  a  question  objected  to,  for  the  reason  that  an 
answer  may  tend  to  criminate  him,  and  how  far  the  witness 
may  for  himself  determine  that  point,  it  .appears  to  me 
clear  that  affirmative  answers  to  the  first,  sucond  and  fourth 
questions  above  quoted  may,  in  connection  with  other  tes- 
timony, directly  tend  to  convict  this  witness  (should  he  be 
indicted  under  the  statute  above  mentioned)  of  having, 
within  three  years,  vended  bottles  of  porter  having  thereon 
counterfeit  stamps,  or  labels  resembling  or  purporting  to 
be  the  stamps  or  labels  of  the  plaintiff,  and  knowing  the 
same  to  be  counterfeit,  in  violation  of  the  provisions  of  said 
statute,  which,  in  my  judgment,  includes  in  its  terms  these 
parties.  These  answers  alone  certainly  would  not  be  suffi- 
cient to  convict  the  witness  of  the  supposed  offence,  but 
they  might  constitute  a  material  and  very  important  link 
in  the  chain  of  testimony  necessary  for  conviction. 

The  third  question,  in  my  opinion,  is  not  subject  to  the 
same  objection.  The  selling  of  porter,  "  as  and  for  an 
imitation  of"  other  porter,  is  not  made  a  crime  or  misde- 
meanor. 

The  defendant  (Sullivan)  was  also  required  by  subpoena 
duces  tecum  to  attend  as  a  witness  and  produce  before  said 
referee  the  books  used  in  his  business;  and  it  is  shown  by 
affidavit  and  the  referee's  certificate,  that  he  had  such 
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books,  and  did  not  produce  them.  Defendant  by  affidavit 
states  that  he  declined  to  produce  his  books  "  on  the  same 
plea  of  privilege,"  being  advised  by  counsel  "  that  in  so  far 
as  said  books  might  tend  to  sustain  the  plaintiff's  charge, 
deponent  was  excused  from  producing  them,  and  that  in  no 
other  respect  was  deponent  bound  to  subject  his  books  and 
discover  his  business  to  a  rival  in  his  trade,"  &c. 

The  same  rule  of  law  which  excuses  a  witness  from 
answering  questions  which  may  tend  to  convict  him  of  a 
crime  or  misdemeanor  undoubtedly  excuses  him  also  from 
producing  books  or  papers,  the  contents  of  which  may  be 
used  as  evidence  against  him,  and  tend  to  the  same  result ; 
but  I  do  not  think  it  sufficiently  appears  that  any  thing  in 
the  books  in  question  would  have  such  a  tendency.  The 
reference  as  stated  (the  judgment  or  order  of  reference  has 
not  been  furnished  on  this  motion)  is  to  ascertain  and 
report  the  amount  of  damages  which  the  plaintiff  has  sus- 
tained, &c. ;  and  there  may  be  entries  in  said  books  com- 
petent and  material  to  be  referred  to,  or  given  in  evidence 
for  that  purpose,  which  would  not  tend  to  convict  the  wit- 
ness of  any  criminal  offence.  If  on  the  examination  of  the 
witness  it  should  appear  that  there  are  no  such  entries,  he 
could  not  be  required  to  produce  as  evidence  the  said  books, 
or  any  entries  therein. 

On  the  papers  before  me,  the  witness  Sullivan,  in  my 
opinion,  should  be  required  to  answer  said  third  question, 
and  to  produce  said  books  before  the  referee,  but  should 
not  be  required  to  answer  said  first,  second  and  fourth  ques- 
tions, or  either  of  them. 
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SUPREME  COURT. 


THE  PEOPLE  ex  rel.  ANDREW  J.  HACKLEY  agt.  JOHN  KELLY, 
Sheriff,  &c. 

A  witness  before  a  grand  jury,  is  not  privileged  by  the  constitution  or  the  common 
law,  from  answering  a  legal  and  proper  question  in  reference  to  a  matter  pending 
before  that  body  against  certain  aldermen  in  the  city  of  New  York  for  feloniously 
receiving  a  gift  of  money  to  influence  their  votes  in  an  official  capacity,  (substan- 
tially under  the  amended  charter  of  1857,)  on  the  ground  that  such  question 
would  disgrace  him,  and  have  a  tendency  to  accuse  him  of  a  crime. 

On  habeas  corpus  this  court  cannot  inquire  into  the  merits  of  an  order  of  commit- 
ment for  contempt,  but  only  whether  the  court  had  jurisdiction  to  make  tho 
order,  and  whether  a  contempt  is  specially  and  plainly  charged  in  the  commitment. 

New  York  General  Term,  May,  1861. 

CLERKE,  LEONARD  and  BARNARD,  Justices. 

THE  relator  was  committed  to  prison  by  the  court  of 
general  sessions  of  the  peace  of  the  city  and  county  of  New 
York,  on  the  23d  of  April  last,  for  a  contempt  of  court,  in 
refusing  to  answer,  before  the  grand  jury  then  impannelled 
in  that  court,  in  a  matter  pending  before  them  against  cer- 
tain aldermen  for  feloniously  receiving  a  gift  of  money  to 
influence  their  votes  in  an  official  capacity,  the  following 
question,  viz  :  "  What  did  you  do  with  the  pile  of  bills  re- 
ceived from  Thomas  Hope,  and  which  he  told  you  amounted 
to  over  $40,000  ?" 

Hackley  alleged,  when  the  interrogatory  was  propounded, 
that  any  answer  which  he  could  give  to  that  question  would 
disgrace  him,  and  would  have  a  tendency  to  accuse  him  of 
a  crime.  He  demurred  to  the  question,  referred  to  the  com- 
mon law  rule  that  no  man  is  held  to  accuse  himself,  and  to 
the  sixth  section  of  the  first  article  of  the  constitution. 

The  grand  jury  came  into  court,  before  the  recorder, 
where  Hackley  attended,  and  made  complaint  of  his  con- 
tumacy. 

The  court  decided  that  the  question  was  a  legal  and  pro- 
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per  one,  and  that  the  reasons,  offered  by  Hackley  were 
insufficient,  and  ordered  him  to  answer  it ;  he  still  contu- 
maciously refusing,  the  court  adjudged  him  guilty  of  a  crim- 
inal contempt,  and  committed  him  to  prison  in  the  county 
jail  for  thirty  days.  Hackley  now  applies,  on  habeas  corpus, 
to  be  discharged  from  custody. 

WM.  FULLERRON  and  JAMES  T.  BRADY,  for  the  relator. 
J.  H.  ANTHON,  Assistant  Dist.  Attorney ,  for  the  sheriff. 

By  the  court,  LEONARD,  Justice.  It  was  urged  at  the 
hearing,  by  the  counsel  for  the  applicant,  that  it  sufficiently 
appeared  from  the  order  of  commitment  that  the  pile  of 
bills  amounting  to  $40,000  might  have  been  given  to  the 
aldermen  for  the  purpose  indicated,  and  that  the  applicant 
might  have  been  the  person  who  made  the  gift ;  at  least 
that  such  fact  was  so  probable  as  to  render  it  manifest  that 
the  privilege  claimed  was  not  unfounded. 

It  is  an  indisputable  rule  of  the  common  law  that  a  wit- 
ness cannot  be  compelled  to  render  an  answer  that  will 
criminate  or  disgrace  him ;  nor  can  he,  by  that  rule,  if  the 
privilege  is  claimed  in  season,  be  required  to  disclose  any 
fact  that  will  form  an  essential  link  in  the  chain  of  evidence 
tending  to  convict  him  of  any  crime.  (  United  States  agt. 
Burr,  1  Robertson's  R.,  207  to  245 ;  People  agt.  Mather,  4 
Wend.  R.,  229.) 

The  legislature,  however,  can  change  that  or  any  other 
rule  of  the  common  law  not  fortified  by  the  constitution. 

The  constitution  contains  a  provision  that  "  no  person 
shall  be  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself." 

To  a  certain  extent  this  constiutional  provision  acknowl- 
edges the  existence  of  the  common  law  rule  referred  to, 
and  confirms  it.  The  provision  of  the  constitution  is  not 
so  broad  in  its  scope  as  the  common  law  rule  adverted  to. 


56  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Hackley  agt.  Kelly. 

(  Vide  opinion  of  Chancellor  WALWORTH,  in  the  court  of  errors, 
Henry  agt.  The  Bank  of  Salina,  5  Hill's  R.,  526.) 

The  commitment  furnishes  evidence  that  the  complaint 
under  investigation  before  the  grand  jury  was  against  cer- 
tain aldermen,  members  of  the  common  council,  for  felo- 
niously receiving  a  gift  of  money  under  an  agreement  that 
their  votes  should  be  influenced  thereby  in  a  matter  pend- 
ing before  them  in  their  official  capacity.  It  thus  appears 
that  the  offence  under  investigation  was  substantially  that 
which  is  described  in  the  fifty-second  section  of  the  amended 
charter  of  the  city  of  New  York,  passed  in  1857.  (Vide 
vol.  1,  Session  Laws,  1857,  p.,  894-5.) 

At  least,  it  appears  quite  as  distinctly  that  such  was  the 
offence  which  the  grand  jury  were  investigating,  as  do  the 
facts  upon  which  the  applicant  claims  his  privilege  to  be 
exempt  from  giving  the  evidence  required. 

Assuming  that  such  was  the  subject  before  the  grand  jury, 
and  that  there  is  reasonable  ground  to  believe  that  the 
prisoner  might  have  been  a  particeps  criminis  in  the  same 
matter  then  under  examination,  he  was  protected  by  the 
same  fifty-second  section  of  the  charter  from  having  any 
use  made  of  his  testimony  in  any  prosecution,  civil  or  crim- 
inal, against  himself.  The  common  law  rule  above  referred 
to  was,  as  to  him,  in  the  event  of  his  giving  evidence  which 
would  show  him  to  be  an  offender  under  that  section,  fully 
abrogated.  Such  was  the  intention  of  the  legislature,  and 
such  is  the  effect  of  the  provision  referred  to. 

The  fifty-second  section  of  the  charter  provides,  in  sub- 
stance, that  in  case  any  person  shall  promise  or  give  any 
money,  &c.,  to  any  member  of  the  common  council,  &c.,  to 
influence  his  official  action,  or  in  case  any  member,  &c., 
shall  accept  any  such  gift,  under  an  agreement  that  his 
action  shall  be  influenced  in  his  official  capacity,  he  shall, 
on  conviction,  be  disqualified  from  holding  office  under  the 
charter,  and  shall  be  punished  by  imprisonment  and  fine. 
"  Every  person  offending  against  either  provision  of  this 
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section  shall  be  a  competent  witness  against  any  other  per- 
son offending  in  the  same  transaction,  and  may  be  com- 
pelled to  appear  and  give  evidence  before  any  grand  jury 
or  in  any  court,  in  the  same  manner  as  other  persons ;  but 
the  testimony  so  given  shall  not  be  used  in  any  prosecution 
or  proceeding,  civil  or  criminal,  against  the  person  so  testi- 
fying." 

The  constitutional  privilege  of  a  witness  to  be  exempt 
from  inquiry  in  respect  to  criminal  matters  as  to  which  he 
may  be  an  offender,  as  before  observed,  is  much  narrower 
than  the  common  law  rule. 

The  act  of  1837,  in  respect  to  usury,  contains  a  similar 
provision  in  respect  to  persons  committing  usury,  which 
was  thereby  made  a  misdemeanor,  punishable  by  fine  and 
imprisonment ;  the  offender  was  required  in  civil  actions  to 
disclose  the  usury,  but  was  protected  from  the  use  of  his 
testimony  against  him  before  a  grand  jury,  or  on  the  trial 
of  any  indictment  against  him. 

The  same  question  came  before  the  late  Chancellor  WAL- 
WORTH,  in  the  case  of  Perrine.  agt.  Striker,  (7  Paige  R., 
598,)  which  is  here  presented.  That  question  arose  under 
the  act  to  prevent  usury,  passed  in  1837,  above  referred  to. 
A  bill  was  filed  in  chancery  under  that  act  to  compel  an 
alleged  offender  to  make  discovery  of  the  usury  taken  by 
him  on  a  promissory  note,  upon  which  the  offender  had 
brought  an  action  at  law. 

The  objection  was  raised  by  demurrer.  The  chancellor 
declared,  after  referring  to  the  constitutional  provision 
then  in  force,  which  was  the  same  as  that  contained  in  the 
present  constitution,  that  he  was  not  prepared  to  say  that 
the  case  before  him  was  a  criminal  one  within  the  meaning 
of  the  constitution. 

The  chancellor  considered  the  act  in  question  before  him 
entirely  constitutional,  although  the  action  was  dismissed 
on  another  ground.  The  act  against  usury  has  been  in  full 
force  for  more  than  twenty  years,  and  offenders  against  its 
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provisions  have  been  frequently  compelled  to  answer  in 
respect  to  the  usury  committed,  but  no  court  has  ever  yet 
pronounced  the  provision  compelling  parties  to  disclose  the 
usury,  to  be  unconstitutional,  although  the  offence  was  pun- 
ishable by  fine  and  imprisonment.  The  offender  clearly 
gives  evidence  against  himself  in  a  case  of  usury,  but  it  is 
not  given  in  a  criminal  case.  The  common  law  rule  would 
protect  him  in  his  privilege  as  a  witness,  whether  he  Avere 
called  on  to  testify  in  a  civil  or  criminal  case,  were  it  not 
abolished  by  the  statute.  The  disclosure  is  just  as  perni- 
cious to  the  witness,  who  discloses  that  he  has  committed 
the  offence  of  usury,  or  some  fact  that  may  tend  to  accuse 
him  of  that  offence,  where  the  evidence  is  given  in  a  civil 
case,  as  it  would  be  if  given  in  a  criminal  case. 

It  is  true  that  Hackley  has  been  required  to  give  evidence 
in  a  criminal  case,  but  it  was  not  in  a  case  against  himself. 
In  order  to  shield  himself  from  giving  evidence  under  the 
provision  of  the  constitution  two  facts  must  concur ;  the 
matter  or  case  under  trial  or  investigation  must  be  criminal, 
and  it  must  also  be  against  himself. 

The  common  law  rule  protects  parties  from  being  required 
to  give  evidence  against  themselves,  in  civil  as  well  as  in 
criminal  actions.  The  legislature  have  abolished  it,  as  they 
had  authority  to  do.  The  constitution,  however,  forbids 
the  legislature  to  pass  any  law  to  compel  a  person  in  a 
criminal  case  to.  give  evidence  against  himself.  But  no  one 
who  is  not  a  defendant  can  claim  the  exemption  under  the 
provision  of  the  constitution. 

Had  the  framers  of  the  constitution  intended  to  furnish 
as  comprehensive  a  rule  as  is  claimed  by  the  counsel  for  the 
prisoner,  the  provision  would  require  a  change,  substan- 
tially to  this  effect :  No  person  shall  be  compelled  to  give 
evidence  which  may  be  used  in  a  criminal  case  against  him. 

The  subject  has  been  considered  thus  far  upon  the  hypo- 
thesis of  the  counsel  for  the  prisoner,  as  to  the  facts,  except 
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only  that  they  do  not  admit  that  the  case  under  investiga- 
tion arose  under  §  52  of  the  charter. 

I  am  not  prepared  to  say,  however,  that  the  facts  do 
appear  so  fully  as  to  entitle  this  court  to  question  the  autho- 
rity of  the  court  of  sessions  to  pronounce  the  decision  which 
they  did. 

The  offence  may  have  been  barred  by  the  statute  of  lim- 
itations, and  in  that  case  the  prisoner  would  not  be  entitled 
to  claim  the  benefit  of  the  common  law  rule.  (Close  agt. 
0/ney,  1  Denio  R.,  319.)  Or  it  may  be  that  such  facts 
came  before  that  court  as  enabled  them  to  see  that  the 
prisoner's  claim  of  privilege  was  unfounded  for  some  other 
cause. 

The  case  is  not  before  us  for  review,  nor  can  we  reverse, 
alter  or  modify  the  order  which  commits  Hackley  to  jail. 
We  are  expressly  prohibited  by  statute  from  inquiring  into 
the  merits  of  the  decision  made  by  the  recorder.  (3  R.  S., 
887,  §  57.) 

We  may  consider  whether  the  court  of  general  sessions 
had  jurisdiction  to  make  the  order,  and  whether  a  contempt 
is  specially  and  plainly  charged  in  the  commitment.  (§55.) 

If  the  decision  or  the  commitment  fail  in  these  respects 
the  imprisonment  is  illegal,  and  the  applicant  must  be  dis- 
charged. 

The  counsel  for  the  applicant  insist  that  the  commitment 
does  not  show  that  any  contempt  was  committed,  because 
the  burden  of  making  it  to  appear  from  the  face  of  the  pro- 
cess that  the  prisoner  was  not  entitled  to  the  privilege  which 
he  claimed  rested  on  the  tribunal  making  the  inquiry,  in 
relation  to  which  the  alleged  contempt  arose,  inasmuch  as 
he  had  asserted  his  privilege,  and  that  fact  fully  appears. 

I  am  unable  to  find  any  authority  for  such  a  position. 

The  authorities  relied  on  are  People  agt.  Lohman,  (2  Barb. 
R.,  216,)  and  People  agt.  Rector,  (19  Wend.  R.,  569.) 

These  cases  arise  on  bills  of  exception,  and  they  hold 
that  where  the  witness  asserts  his  privilege,  the  party  claim- 
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ing  his  evidence  must  show  that  the  witness  was  not  legally 
entitled  thereto,  or  an  exception  to  the  ruling  of  the  judge 
in  favor  of  the  claim  of  the  witness  will  not  be  well  taken. 
They  are  not  authority  for  requiring  any  such  statement 
to  be  contained  in  the  process  of  commitment,  as  has  been 
claimed. 

The  commitment  would  be  necessarily  lengthy  if  it  were 
to  contain  a  statement  of  all  the  proof  which  the  court  of 
sessions  had  before  them,  and  upon  which  their  decision 
was  pronounced. 

It  was  not  necessary  to  have  stated  in  the  process  the 
reason  given  by  the  prisoner  for  his  refusal  to  answer.  But 
the  unnecessary  statement  of  the  reason  did  not  render  it 
necessary  to  rebut,  by  a  recital  of  facts  proved,  these  reasons 
which  that  court  decided  to  be  unfounded.  (People  agt. 
Cassels,  3  Hill  R.,  164;  People  agt.  The  Sheriff,  29  Barb. 
R.,  622.) 

It  is  also  insisted  that  the  commitment  is  illegal,  because 
the  contempt  did  not  occur  in  the  presence  of  the  court, 
but  in  the  grand  jury  room,  before  the  jury  as  an  indepen- 
dent body ;  and  that  the  presentation  of  the  matter  in  open 
court  was  a  violation  of  the  oaths  of  the  grand  jurors  to 
keep  secret  the  counsels  of  their  fellows  and  their  own. 

The  jurisdiction  of  the  court  of  general  sessions,  as  pro- 
vided by  statute,  is,  among  other  things,  to  inquire  by  the 
oaths  of  good  and  lawful  men  of  the  county,  of  all  crimes 
and  misdemeanors  committed  or  triable  in  the  county,  as 
well  as  to  hear,  determine  and  punish.  (3  R.  S.,  5th  ed., 
302,  §5,  subdivisions  1  and  2.) 

These  duties  are  to  be  performed  through  the  medium 
and  assistance  of  grand  and  petit  jurors.  The  grand  jury 
is  an  adjunct  of  the  court  as  well  as  the  petit  jury. 

The  grand  jury  are  not  complete,  as  an  official  body,  for 
the  performance  of  duty  without  the  direction,  and  in  some 
respects  the  control,  of  the  presiding  judge  of  the  court 
into  which  they  are  summoned.  They  are  to  receive  their 
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charge  or  instructions  as  to  their  duty  from  the  court,  and 
when  indictments  are  found  by  them  they  return  them  into 
court. 

The  indictments  do  not  become  operative  until  they  are 
returned  into  and  become  part  of  the  records  of  the  court. 
The  delinquencies  and  misconduct  of  the  grand  jurors  are 
also  punishable  by  the  court  as  contempts.  They  are  organ- 
ized, and  their  foreman  is  appointed  by  the  presiding  judge 
of  the  court.  The  witnesses  are  brought  before  them  on 
subprenas  issued  from  the  court  into  which  the  grand  jurors 
are  summoned  to  serve  ;  and  the  practice  prevails,  on  proof 
of  the  service  of  the  subpoena,  and  the  non-attendance  of 
the  witness  before  the  grand  jury,  for  the  court,  and  not 
the  grand  jury,  to  punish  the  witness  as  for  a  contempt. 

The  grand  jury  are  summoned  to  serve  in  the  court  of 
general  sessions,  (3  R.  S.,  1013,  §  10,  5th  ed.,)  to  enable  that 
court  to  perform  the  duty  enjoined  on  them  of  inquiring  as 
to  all  crimes,  &c.  When  summoned,  sworn  and  organized, 
the  grand  jury  are  a  constituent  part  of  the  court,  for  the 
performance  of  the  functions  and  duties  devolved  upon  the 
court,  as  much  as  a  body  of  twelve  petit  jurors  impannelled 
for  the  trial  of  a  person  charged  with  crime.  The  oath 
administered  to  the  grand  jurors,  to  keep  secret  the  counsel 
of  their  fellows  and  themselves,  is  not  to  obstruct  the  admin- 
istration of  justice.  The  grand  jurors  do  not  necessarily 
disclose  any  secret  of  their  body  by  reporting  to  the  court 
the  contumacy  of  a  witness.  When  the  witness  has  been 
brought  before  the  grand  jury  to  testify,  he  is  for  the  time, 
in  the  custody  or  under  the  control  of  the  court  and  the 
grand  jury.  He  stands  in  the  same  relation  to  the  court 
as  a  witness  on  the  stand  before  the  court  and  a  petit  jury. 

The  witness  has  no  right  to  leave  the  presence  of  the 
grand  jury  after  he  has  been  sworn  and  placed  under  examin- 
ation, without  their  permission. 

The  court  of  general  sessions  have  the  authority,  by 
necessary  implication,  to  compel  the  immediate  attendance 
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in  their  presence  of  any  delinquent  or  contumacious  witness, 
after  he  has  been  sworn  by  the  grand  jury,  in  a  case  under 
investigation  before  them. 

The  jurisdiction  and  authority  of  the  court  of  general 
sessions  and  of  the  grand  jury,  to  inquire  of  all  crimes,  £c., 
would  be  frustrated  without  the  exercise  in  practice  of  this 
power  and  control  over  witnesses. 

In  my  opinion  the  grand  jury  or  the  court  of  general 
sessions  might  lawfully  compel  the  prisoner  to  attend  in 
open  court,  and  there,  in  his  presence,  make  complaint  of 
his  conduct,  and  there,  after  hearing  what  he  might  say  in 
answer  to  the  complaint,  adjudge  and  decide  whether  or 
not  he  was  guilty  of  a  contempt. 

In  the  present  case  the  prisoner  attended  before  the  court, 
voluntarily  or  otherwise,  together  with  the  grand  jury,  and 
I  think  it  may  be  fairly  inferred  that  he  admitted  the  facts 
in  respect  to  which  the  complaint  was  made,  and  persisted 
in  his  refusal  to  answer  the  question  stated  in  the  process. 

We  think  it  is  not  necessary  that  it  should  appear  on  the 
process  of  commitment  how  the  question  was  relevant  to 
the  matter  under  investigation,  or  how  the  answer  might 
affect  the  prisoner.  It  is  sufficient  that  the  court  decided 
that  the  question  was  a  proper  one,  and  that  the  witness 
was  in  contempt  for  refusing  to  answer  it. 

There  is  no  evidence  before  us  of  a  want  of  jurisdiction 
or  authority  to  pronounce  the  decision  which  the  court  of 
general  sessions  did  pronounce,  and  there  is  no  irregularity 
or  defect  on  the  face  of  the  commitment. 

The  writ  of  habeas  corpus  must  be  discharged,  and  the 
prisoner  remanded  to  the  custody  of  the  sheriff. 

NOTE. — The  provision  of  the  constitution,  referred  to  in  this  case,  is  as  follows: 
"No  person  shall  be  compelled,  in  any  criminal  case,  to  be  a  witness  against  him- 
self." There  can  be  no  doubt  that  any  matter  or  proceeding,  which  is  properly 
brought  before  a  grand  jury  for  indictment,  is  a  criminal  case.  There  are  cases  in 
•which  a  ciril  action  may  be  brought,  and  in  which  there  may  be  also  an  indictment 
under  the  statute,  such  as  assault  and  battery,  a  violation  of  the  usury  laws,  negli- 
gence of  common  carriers,  Ac. ;  but  whenever  an  indictment  is  sought,  or  found,  it 
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irould  seem  that  the  case  must  be  considered  criminal.  Now  the  above  provision 
of  the  constitution  is  applicable  to  any  criminal  case.  It  is  admitted  in  the  opinion 
of  the  court  that  this  is  a  crimvial  case;  but  it  is  said,  that  "  in  order  to  shield 
the  witness  from  giving  evidence  under  the  constitution,  two  facts  must  concur:  the 
matter  or  case  under  trial  or  investigation  must  be  criminal;  and  it  must  also  be 
against  himself;  that  no  one  who  is  not  a  defendant  can  claim  the  exemption 
under  the  provision  of  the  constitution."  This  view  of  the  question  will,  undoubt- 
edly, be  considered  a  novel  interpretation  of  this  constitutional  provision.  In  the 
first  place  a  party  to  a  criminal  case  cannot  be  a  witness  either  for  or  against  him- 
self. Our  Code  has  not  yet,  in  its  progress  of  moral  reform,  reached  quite  so  far  as 
to  authorize  a  party  in  a  criminal  case  to  be  sworn  as  a  witness,  and  to  testify  the 
same  as  any  other  witness.  And  whenever  it  is  attempted,  either  by  a  Code  or 
any  special  statute,  (as  in  this  case)  the  legislature,  in  our  judgment,  clearly  run 
afoul  of  this  constitutional  provision;  that  is,  if  the  legislature,  by  making  an 
offence  criminal  by  statute,  (although  it  may  also  give  a  civil  remedy  for  the  same) 
and  compelling  every  person  offending  against  the  statute  to  be  a  witness  against 
any  other  person  offending  in  the  same  transaction,  (for  all  may  be  included  in  the 
same  indictment)  they  plainly  require  of  a  witness  what  the  constitution  as  plainly 
exonerates  him  from,  (if  he  claims  his  privilege)  whenever  the  case  is  prosecuted 
as  a  criminal  case.  The  constitution  seems  to  state  very  clearly  that  no  person 
shall  be  compelled  to  testify  as  a  witness  against  himself  in  any  criminal  case  ;  that 
is,  the  subject  matter  of  his  evidence,  and  not  the  case  itself,  is  what  is  meant  by 
the  words  "against  himself;"  and  the  witnessis  to  be  the  judge  whether  such  mat- 
ter will  operate  against  him  or  not — [REP. 


SUPREME  COURT. 
ABIGAIL  DODGE  agt.  JOSIAH  DODGE  and  others. 

Where  it  clearly  appears  by  the  will  that  the  testator  has  distributed  the  residue  of 
his  property,  after  making  provision  for  his  widow,  amongst  his  children,  or 
other  persons,  in  such  proportions  as  he  considered  them  entitled  to,  and  that  to 
allow  the  widow  to  take  both  the  provision  of  the  will  and  her  dower  out  of  the 
estate,  would  defeat  or  materially  lessen  the  allotments  to  all  or  any  of  the  de- 
visees or  legatees,  the  intention  of  the  testator  not  to  give  her  both  the  provision 
and  dower  out  of  the  estate  is  plainly  manifested ;  and  the  court  should  require 
the  widow  to  elect. 

New  York  General  Term,  June,  1860. 
SUTHERLAND,  MULLIN  and  LEONARD,  Justices. 
By  the  court,  MULLIN.  Justice.     The  only  question  pre- 
sented by  the  appeal  in  this  case  is,  whether  under  the  pro- 
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visions  of  the  will  of  Josiah  Dodge,  deceased,  the  widow  is 
compelled  to  elect  between  the  provision  made  for  her  by 
the  will,  and  her  dower,  or  whether  she  is  entitled  to  both 
the  provision  and  the  dower  ? 

The  will  devises  to  the  wife  during  her  life  the  use  of  the 
homestead  at  Troy,  in  Cheshire  county,  New  Hampshire, 
except  such  part  as  he  bequeathed  to  his  son.  He  further 
bequeathed  to  her  an  annuity  of  $400  during  life,  payable 
semi-annually  in  sums  of  $200  each — the  first  payment  to 
be  made  in  six  months  from  his  decease.  This  annuity  was 
charged  upon  the  testator's  real  estate,  situate  in  West 
Eleventh  street,  in  the  city  of  New  York.  That  real  estate 
was  disposed  of  as  follows:  Lots  number  eighty-nine  and 
ninety-three  to  his  daughter,  Mrs.  Flagg;  to  his  son  Henry 
lot  number  ninety-one.  It  wras  further  provided  by  said  will 
that  said  lots  should  be  holden  to  pay  their  respective  shares 
of  said  annuity,  in  proportion  to  their  assessed  valuation  in 
the  public  inventory  of  property.  It  was  also  provided  that 
said  Josiah  should  never  possess  the  right  to  sell  said  pre- 
mises, but  they  shall  be  held  by  a  competent  trustee,  to  be 
appointed  by  the  probate  court,  which  said  trust  shall  cease 
at  the  death  of  said  Josiah,  and  that  said  Josiah  shall  not 
receive  any  income  from  the  rents  or  profits  of  said  premises 
unless  he  shall  become  the  head  of  a  family,  in  Avhich  case 
the  entire  annual  income  shall  accrue  to  him;  or  if  Josiah 
remain  single  at  the  age  of  forty  years  and  upwards,  and 
become  infirm  or  unable  to  support  himself,  the  trustee  is 
directed  to  grant  him  an  annuity  of  $100  for  his  support. 
It  was  further  provided  by  said  will,  that  as  there  are  cer- 
tain incumbrances  upon  the  Eleventh  street  property,  the 
proceeds  and  profits  of  said  estate,  after  the  necessary  cur- 
rent expenses  are  paid  therefrom,  shall  be  appropriated  as 
far  as  necessary,  and  are  made  liable  TO  pay  said  annuity. 

These  are  all  the  provisions  of  the  will  in  relation  to  the 
Eleventh  street  property. 

It  seems  that  the  testator  died  possessed  of  a  consider- 
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able  amount  of  personal  property,  and  seized  of  other  real 
estate  in  New  York  and  New  Hampshire.  He  gave  portions 
of  the  real  estate  out  of  the  city  of  New  York  to  each  of  his 
children,  and  to  some  of  them  shares  of  his  personal  estate. 

Whether  the  division  of  his  estate  amongst  his  children 
was  an  equal  one,  neither  the  pleadings  nor  the  evidence 
enable  us  to  determine.  It  is  enough  for  us  to  know  that 
he  was  competent  to  understand  the  claims  of  the  several 
members  of  his  family  upon  his  bounty,  and  he  is  to  be  pre- 
sumed to  have  made  such  a  division  of  his  property  as  was 
right  and  just,  in  view  of  the  situation  and  claims  of  his 
wife  and  children. 

The  right  of  the  widow  to  dower,  in  the  lands  of  her 
husband,  is  superior  to  all  other  liens  and  claims  upon  it, 
not  created  by  her  act,  or  existing  at  the  time  of  the  mar- 
riage. The  husband  cannot,  by  any  act  of  his,  deprive  her 
of  this  right.  If  he  makes  provision  for  her  by  his  will, 
and  does  not  declare  that  it  shall  be  in  lieu  of  dower,  she 
is,  as  a  general  rule,  entitled  to  both  provision  and  dower. 
(Fuller  agt.  Yates,  8  Paige,  325.) 

Whether  she  is  entitled  to  both,  or  is  put  to  her  election 
between  the  provision  in  the  will  and  dower,  is  a  question 
of  intention  on  the  part  of  the  testator. 

The  intention  to  give  both  is  presumed,  unless  the  other 
provisions  of  the  will  are  such  as  to  manifest  an  intention 
to  put  her  to  her  election.  (Lewis  agt.  Smith,  5  Seld.,  502.) 

It  has  been  held  not  to  be  enough  that  the  other  provi- 
sions of  the  will  will  be  interfered  with,  but  it  must  clearly 
appear  that  the  testator  would  not  have  distributed  his 
property  in  the  manner  in  which  it  is  distributed  by  the 
will  had  he  contemplated  that  the  widow  could  have  claimed 
or  been  entitled  to  her  dower  in  addition  to  the  provision 
in  the  will. 

When  a  testator  makes  a  provision  in  his  will  for  his 
widow,  without  declaring  it  to  be  in  lieu  of  dower,  and 
devises  the  residue  of  his  property  amongst  other  persons, 
VOL.  XXI.  5 
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it  would  seem  to  be  an  indication  that  he  intended  the 
division  thus  made  should  not  be  disturbed  by  his  wife's 
claiming  dower  out  of  the  property  thus  distributed.  But 
such  a  devise  of  the  residue  of  the  estate,  after  making  pro- 
vision for  the  wife,  has  not  been  held  such  conclusive 
evidence  of  an  intention  to  put  the  widow  to  her  election 
as  to  induce  the  courts  to  compel  her  to  elect.  Some  more 
decisive  evidence  of  intention  has  been  required. 

It  seems  to  me  that  when  it  clearly  appears  by  the  will 
that  the  testator  has  distributed  the  residue  of  his  pro- 
perty, after  making  provision  for  his  widow,  amongst  his 
children  or  other  persons,  in  such  proportion  as  he  con- 
sidered them  entitled  to,  and  that  to  allow  the  widow  to 
take  both  the  provision  of  the  will  and  her  dower  out  of 
the  estate,  would  defeat  or  materially  lessen  the  allotments 
to  all  or  any  of  the  devisees  or  legatees ;  that  the  intention 
of  the  testator  not  to  give  her  both  the  provision  and  dower 
out  of  his  estate,  is  plainly  manifested,  and  the  court  should 
require  the  widow  to  elect. 

The  rule  that  has  heretofore  prevailed  has  in  very  many 
cases  operated  oppressively  and  unjustly  on  heirs  and  lega- 
tees, and  most  frequently  in  cases  where  either  the  dower 
or  the  provision  of  the  will  was  amply  sufficient  for  the 
wife,  while  giving  her  both  was  ruinous  to  others  entitled 
under  the  will. 

In  this  case  it  seems  to  me  that  the  provisions  of  the  will 
in  behalf  of  the  children  demonstrate  that  it  was  not  the 
intention  of  the  testator  to  give  the  widow  both  dower  and 
the  provision.  If  she  is  entitled  to  the  annuity  she  takes 
it  without  diminution ;  if  she  takes  dower  she  is  entitled 
to  one-third  part  of  each  house  and  lot  on  which  that  annu- 
ity is  charged.  The  remaining  two-thirds  then  must  have 
charged  upon  them  the  whole  of  the  shares  of  such  lot  in 
payment  of  the  annuity.  If  one-third  of  the  annuity  was 
extinguished  with  the  assignment  of  the  dower,  in  the 
Eleventh  street  property,  there  would  be  less  ground  of 
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complaint.  But  no  such  result  is  attainable.  The  whole 
annuity  must  be  paid,  and  two-thirds  of  the  property 
charged  with  it  must  pay  it. 

Again :  lot  number  ninety-five  West  Eleventh  street  is,  by 
the  will,  given  to  a  trustee  in  trust  to  receive  the  rents  and 
profits,  to  be  paid  over  under  certain  restrictions  and  limi- 
tations to  Josiah  during  his  life.  It  was  intended  as  a 
provision  for  the  support  of  himself  and  family,  if  he  should 
have  one  ;  and  if  the  widow  takes  dower,  one-third  of  the 
means  of  support  thus  provided  is  taken  away.  Was  such 
the  intention  of  the  testator  ?  It  seems  to  me  not. 

The  trust  created,  or  intended  to  be  created,  by  the  will 
for  the  benefit  of  Josiah,  would  be  entirely  inconsistent  with 
the  right  of  the  widow  to  dower.  But  it  is  said  that  the 
trust  is  invalid,  and  is,  therefore,  to  be  considered  as  if  no 
such  provision  was  contained  in  the  will.  I  do  not  agree 
to  the  conclusion.  The  controlling  consideration  in  the 
construction  of  the  will  is  the  intention  of  the  testator. 
And  if  the  creation  of  the  trust  manifests  an  intention 
inconsistent  with  the  right  of  the  wife  to  the  provision  and 
dower,  it  cannot  change  the  intention,  if  the  trust  is  sub- 
sequently declared  illegal  and  void.  The  testator  deemed 
it  valid  when  he  made  it.  It  was  one  of  the  means  which 
he  adopted  to  give  effect  to  his  intention,  and  whether  legal 
or  illegal,  the  intention  manifested  by  the  provision  should 
have  effect. 

Without  occupying  more  time  in  discussing  the  question, 
I  must  declare  my  conclusion  to  be  that  under  the  provi- 
sions of  this  will,  the  widow  must  be  put  to  her  election 
between  the  provision  of  the  will  and  her  dower ;  she  can- 
not have  both. 
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NEW  YORK  SUPERIOR  COURT. 
In  the  Matter  of  WILLIAM  H.  DOBBS,  a  minor. 

It  is  within  the  power  and  the  duty  of  state  courts  or  judges  to  give  a  detained  party 
enlisted  under  the  laws  of  the  United  States  the  benefit  of  a  habeas  corpus  ;  and 
upon  proper  evidence,  to  discharge  him  from  such  enlistment. 

Although  the  act  of  Congress  of  the  United  States,  of  September,  1850,  (§  5,) 
directs  "that  it  shall  be  the  duty  of  the  secretary  of  war,  to  order  the  discharge 
of  any  soldier  of  the  army  of  the  United  States,  who,  at  the  time  of  his  enlist- 
ment was  under  the  age  of  twenty-one  years,  upon  evidence  being  produced  to 
him  that  such  enlistment  was  without  the  consent  of  his  parent  or  guardian,"  it 
must  be  considered  merely  as  a  concurrent  power,  conferred  upon  such  officer, 
with  the  state  courts.  (This  is  adverse  to  the  decision  in  Phelan's  case,  9 
Abb.  286.) 

The  minor  must  have  a  parent  or  guardian  whose  authority  was  recognized  as  valid 
by  the  law  of  the  place,  who  had  authority  to  consent  or  forbid,  and  to  whom  the 
recruiting  officer  might  have  applied  within  the  United  States  for  his  assent  in 
writing  to  the  proposed  enlistment,  to  authorize  his  discharge  on  that  ground. 

ON  habeas  corpus. 

JONAS  B.  PHILLIPS,  for  petitioner. 
THEODORE  HINSDALE,  for  United  States. 

HOFFMAN,  Justice.  Upon  habeas  corpus,  the  return  of  an 
officer  of  the  United  States  army  is,  that  the  party  detained 
was  enlisted  in  the  army  of  the  United  States,  on  the  28th 
day  of  March  last,  for  the  period  of  five  years ;  had  received 
advance,  clothing,  &c.,  to  the  value  of  $39. 

Henry  Dobbs,  being  examined  upon  this  return,  deposed 
that  he  was  the  father  of  the  party  detained ;  that  his  son 
was  a  minor,  having  been  born  on  the  26th  of  February, 
1841;  and  that  he  had  not  given  his  consent  to  the  enlist- 
ment in  any  form  or  manner  whatever ;  and  also,  that  he, 
the  father,  was  a  citizen  of  the  United  States,  domiciled  in 
Newark,  New  Jersey. 

On  these  grounds  the  discharge  of  the  party  is  applied  for. 

Congress  has  power,  under  the  constitution,  to  raise  and 
support  armies  (article  1,  §  8,  sub.  11,)  and  "to  make  rules 
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for  the  government  and  regulation  of  the  land  and  naval 
forces"  (Id.,  sub.  13,)  and  generally  "  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers." 

By  the  llth  section  of  the  law  of  Congress  of  the  16th  of 
March,  1802,  (vol.  2,  Statutes  at  Large, p.  134,)  entitled  "An 
act  fixing  the  military  peace  establishment  of  the  United 
States,"  after  declaring  that  the  recruiting  officers  should 
be  entitled  to  receive  for  every  able-bodied  citizen  who 
should  be  enlisted  for  five  years,  between  the  ages  of  eigh- 
teen and  thirty-five  years,  the  sum  of  two  dollars,  enacted 
as  follows:  "Provided,  that  no  person  under  the  age  of 
twenty-one  years  shall  be  enlisted  by  any  officer,  or  hired 
in  the  service  of  the  United  States,  without  the  consent  of 
the  parent,  guardian  or  master  first  had  or  obtained,  if  any 
he  have."  It  proceeds  to  impose  a  penalty  for  violating 
this  provision. 

An  act  of  April  12,  1808,  (although  considered  obsolete, 
apparently  expired  by  the  limitation  of  the  term  of  service 
provided  in  it,)  may  be  usefully  referred  to.  By  section 
five,  (2  Statutes  at  Large,  p.  481, 483,)  the  provisions  of  the 
act  of  1802,  "  fixing  the  military  peace  establishment  of  the 
United  States,"  relating  among  other  things,  "  to  the  regu- 
lation and  compensation  of  recruiting  officers,  age,  size, 
qualifications  and  bounties  of  recruits."  were  applied  to  all 
persons  and  things  within  the  intent  and  meaning  of  said 
act,  the  same  as  if  they  were  inserted  therein  at  large." 

The  act  of  the  26th  June,  1812,  (vol.  1,p.  764,)  "for  the 
more  perfect  organization  of  the  army  of  the  United  States," 
is  referred  to  on  account  of  its  adoption  in  the  next  men- 
tioned act.  It  does  not  itself  contain  anything  pertinent  to 
the  present  question. 

By  the  act  of  January,  20,  1813,  (vol.  2,  p.  791,)  entitled 
"  An  act  supplementary  to  the  act  for  the  more  perfect 
organization  of  the  army  of  the  United  States,"  provided, 
in  section  five,  that  the  recruiting  officer  should  have  a 
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bounty  of  $4  for  every  able-bodied  citizen  between  eighteen 
and  forty-five  years,  and  then  proceeded :  "Provided  that 
no  person  under  the  age  of  twenty-one  shall  be  enlisted,  or 
held  in  service  in  the  United  States,  without  the  consent  in 
writing  of  his  parent,  guardian  or  master  first  had  and 
obtained,  if  any  he  have." 

The  act  of  January  29,  1813,  to  raise  an  additional  mili- 
tary force,  (vol.  2,  p.  794,)  to  raise  twenty  regiments  for 
one  year,  contained  precisely  the  same  provision,  (§7.) 
This  act  has  become  obsolete. 

A  further  act  was  passed  on  the  10th  of  December,  1814, 
"  making  further  provision  for  filling  the  ranks  of  the  army 
of  the  United  States,"  (vol.  3,  p.  146.)  The  first  section 
authorized  the  enlistment  of  any  able-bodied  men  between 
the  ages  of  eighteen  and  fifty  years;  which  enlistment  shall 
be  absolute,  and  binding  upon  all  parties  under  the  age  of 
twenty-one  years,  as  well  as  upon  persons  of  full  age,  such 
recruiting  officer  having  complied  with  all  the  requisitions 
of  the  laws  regulating  the  recruiting  service." 

By  §  2,  the  recruit  had  four  days  to  reconsider  and  with- 
draw his  enlistment. 

By  §  3,  so  much  of  the  5th  section  of  the  act  of  20th 
January,  1813,  as  requires  the  consent  in  writing  of  the 
parent,  guardian  or  master,  to  authorize  the  enlistment  of 
persons  under  the  age  of  twenty-one  years,  was  repealed. 

The  act  was  passed  before  the  peace  was  known  in  the 
United  States. 

Then  followed  an  act  of  the  3d  of  March,  1815,  entitled 
"  An  act  fixing  the  military  peace  establishment  of  the 
United  States."  By  §  1,  the  military  peace  establishment 
shall  consist  of  such  proportions  of  infantry,  &c.,  not  exceed- 
ing ten  thousand  men,  as  the  president  should  judge  proper. 

By  the  7th  section,  "  the  several  corps  authorized  by  the 
act  shall  be  subject  to  the  rules  and  articles  of  war,  be 
recruited  in  the  same  manner  and  with  the  same  limitations 
as  are  authorized  by  the  act  of  16th  March,  1802,  entitled 
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"  An  act  fixing  the  military  peace  establishment  of  the 
United  States,"  and  the  act  of  12th  April,  1808,  entitled 
"  An  act  to  raise  for  a  limited  time  an  additional  force ;" 
the  bounty  to  the  recruiting  officer  was  to  be  the  same  as 
it  was  by  the  act  of  April  12,  1808. 

I  cannot  but  conclude  that,  by  force  of  this  section  of  the 
act  of  1815,  the  provisions  of  the  act  of  1802,  were  restored 
as  to  the  necessity  of  a  consent  by  the  parent,  and  restored 
in  the  language  of  that  act. 

The  editor  of  the  edition  of  the  Statutes  at  Large,  (Mr. 
Peters,)  considers  the  act  of  December  10,  1814,  to  be  re- 
pealed by  this  act  of  1815,  (marginal  memorandum.)  It 
probably  is  so,  by  the  comprehensive  provisions  upon  the 
same  subject  in  the  latter  act. 

Mr.  Ingersoll,  in  his  digest  of  1821,  obviously  considered 
the  act  of  1802,  as  then  in  force  upon  this  subject. 

In  an  act  of  July  5,  1838,  (vol.  5,  p.  256,)  "to  increase 
the  military  establishment  of  the  United  States,"  it  was 
enacted  in  section  30,  "  that  so  much  of  the  llth  section  of 
the  act  of  16th  March,  1802,  and  so  much  of  the  5th  section 
of  the  12th  April,  1808,  as  fix  the  height  of  enlisted  men  at 
five  feet  six  inches,  be  repealed."  This  raises  a  strong  if 
not  unanswerable  argument  that  the  rest  of  such  sections 
continued  then  in  force. 

I  have  not  found  any  other  statutory  provision  which 
bears  upon  the  question  until  the  enactment  of  28th  of  Sep- 
tember, 1850,  hereafter  noticed. 

Whatever  doubts  Chief  Justice  KENT,  and  Justice  STORY, 
entertained  of  the  right  of  state  courts  or  judges  to  hold 
jurisdiction  of  the  matter,  (see  1  Mason,  86 ;  9  John.  R., 
236,)  our  supreme  court  explicitly  and  fully  recognized  the 
power  and  the  duty  of  the  state  judges  to  give  a  detained 
party  enlisted  under  the  laws  of  the  United  States  the 
benefit  of  a  habeas  corpus.  In  the  matter  of  Carlton,  (7 
Cow.,  471,  1827,)  the  courts  declare  that  the  enlistment  of 
a  minor  without  consent  of  his  parent  or  guardian  was  void 
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under  the  act  of  Congress,  and  he  might  be  discharged  by 
state  authority. 

This  doctrine  has  been  acted  upon  by  judges  of  this  state 
from  that  time  to  the  present.  Indeed,  it  seems  difficult  to 
escape  from  the  imperative  force  of  our  own  statute  as  to  the 
writ  of  habeas  corpus  and  the  obligation  to  issue  it.  (See 
3d  R.  S.,  563,  §§21,  26,  30.) 

Thus  it  seems  to  me  the  duty  of  considering  the  question 
as  within  our  jurisdiction,  and  the  duty  to  discharge  the 
prisoner  on  the  facts  in  this  case,  if  clear,  unless  the  statute 
of  September  28,  1850,  prescribes  another  determination. 

That  statute  is  entitled,  "An  act  making  appropriations 
for  the  support  of  the  army  for  the  year  ending  June,  1851," 
(vol.  9,  p.  504.)  The  fifth  section  directs  "  that  it  shall  be 
the  duty  of  the  secretary  of  war  to  order  the  discharge  of 
any  soldier  of  the  army  of  the  United  States  who,  at  the 
time  of  his  enlistment,  was  under  the  age  of  twenty-one 
years,  upon  evidence  being  produced  to  him  that  such 
enlistment  was  without  the  consent  of  his  parent  or  guar- 
dian." 

I  am  ready,  as  now  advised,  to  concede  the  power  of 
the  Congress  of  the  United  States,  to  withdraw  the  consid- 
eration of  cases  of  this  description  from  the  control  of  state 
courts  or  judges,  and  to  prescribe  the  tribunals  or  officers 
to  whom  it  shall  be  exclusively  committed.  But  if  the 
previous  statements  of  the  law  in  our  state,  independent  of 
this  statute,  are  correct,  (and  this  is  beyond  dispute,)  then 
I  cannot  understand  how  the  mere  conferring  of  a  power  in 
the  matter  upon  one  of  the  officers  of  the  United  States  can 
abolish  the  right  and  duty  of  the  state  courts — can,  indeed, 
be  anything  but  a  concurrent  power. 

In  an  opinion  of  Mr.  Attorney-General  Crittenden,  of 
March  28,  1851,  (vol.  5  of  opinions,  p.  313,)  he  considered 
that  the  secretary  of  war  was  not  bound  by  the  act  of  1850, 
to  discharge  a  minor  who,  at  the  time  of  enlistment,  had 
neither  parents  or  guardian ;  that  the  minor  having  a  parent 
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or  guardian,  and  enlisting  without  consent,  is  not  entitled 
during  his  minority  to  make  proof  and  claim  his  own  dis- 
charge. The  parent  or  guardian  must  concur  in  the  appli- 
cation. The  law  gives  the  enlisted  minor  no  capacity  to 
revoke  the  enlistment. 

Mr.  Attorney-General  Gushing  (vol.  6  of  opinions,  p.  607,) 
considered  that  the  secretary  of  war  was  not  obliged  under 
the  act  of  1850,  to  discharge  minors  on  the  application  of 
a  parent  not  domiciled  in  the  United  States. 

The  act  of  January  20th,  1813,  that  of  the  10th  of  De- 
cember, 1814,  and  that  of  28th  December,  1850,  are  the 
only  statutes  cited  and  commented  upon  by  him.  Taking 
the  acts  of  1813,  1814  and  1850  together,  as  being  in  pari 
materia,  the  proper  conclusion  seems  to  be  that  the  minor 
must  have  a  parent  or  guardian,  whose  authority  was  recog- 
nized as  valid  by  the  law  of  the  place,  who  had  authority 
to  consent  or  forbid,  and  to  whom  the  recruiting  officer 
might  have  applied  within  the  United  States  for  his  assent 
in  writing  to  the  proposed  enlistment. 

I  have  examined  with  great  care,  as  well  as  respect,  the 
opinion  of  Mr.  Justice  HILTON  in  Phelan's  case,  (9  Abb.,  286,) 
and  which  has  been  followed  by  Justice  BRADY,  in  the  case 
of  Johnston,  and,  as  I  am  informed,  by  some  other  judges. 
For  the  reasons  which  are  before  stated,  I  am  compelled  to 
come  to  a  different  conclusion  from  that  of  the  learned 
judges. 

The  recruit  detained  must  be  discharged. 
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\&' 

SUPREME  COURT. 


THE  PEOPLE  ex  rel.  THE  BROOKLYN  INDUSTRIAL  SCHOOL  ASSO- 
CIATION, &c.,  respondents  agt.  THOS.  KEARNEY,  appellant. 

Where  the  judgment  of  this  court,  at  general  term,  upon  proceedings  on  certiorari, 
amongst  other  things,  ordered  that  the  defendant,  Thomas  Kearney,  deliver  to 
the  relators  the  infant  children,  Catharine  LafEn  and  Mary  Ann  Laffin,  who  were 
adjudged  to  be  entitled  to  their  custody  and  care  (see  19  How.  Pr.  R.,  493,) 
and  upon  demand  t>y  the  relators  of  the  defendant  for  the  delivery  up  of  such 
children  in  pursuance  of  such  judgment,  and  a  refusal  by  the  defendant  to  com- 
ply with  such  demand, 

Held,  on  proceedings  upon  attachment  against  the  defendant,  by  which  it  appeared 
that  the  defendant  had  removed  the  children  to  a  foreign  country  pending  the 
certiorari,  that  the  defendant  was  in  contempt,  and  must  suffer  the  consequences. 

Poughkeepsie  General  Term,  February,  1861. 

EMOTT,  BROWN  and  SCRUGHAM,  Justices. 

APPEAL  on  proceedings  upon  attachment  for  contempt. 

JOHN  WINSLOW,  for  appellant. 
JESSE  C.  SMITH,  for  respondents. 

By  the  court,  BROWN,  Justice.  The  attachment  in  this 
proceeding  was  issued  against  Thomas  Kearney  on  the  5th 
and  returnable  on  the  8th  September,  1860.  He  appeared 
on  the  return  day,  when  the  respondents  filed  their  inter- 
rogatories, and  an  adjournment  was  granted  until  the  first 
Monday  of  October  to  afford  the  appellant  time  to  file  and 
serve  his  answers  thereto  within  ten  days.  On  the  17th 
September,  1860,  he  made,  filed  and  served  his  answers 
under  oath.  At  the  October  special  term  the  relators  ap- 
plied on  due  notice  for  leave  to  file  and  serve  further  inter- 
rogatories, and  that  the  defendant  answer  the  same,  which, 
after  hearing  counsel,  was  granted  on  the  12th  of  that 
month.  These  further  interrogatories  were  filed  and  served, 
and  the  defendant  answered  the  same  in  the  usual  manner. 
The  order  of  the  12th  October  has  not  been  appealed  from. 
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During  these  proceedings  no  objection  was  made  by  the 
defendant  that  he  had  not  been  served  with  a  copy  of  the 
judgment  of  this  court,  and  ordering  restitution  of  the= 
infant  children,  which  was  the  subject  of  the  proceeding. 
Had  he  interposed  the  objection,  proof  of  the  service  would 
doubtless  have  been  supplied,  or  the  respondents  might 
have  discontinued  their  proceedings  upon  the  attachment 
until  the  service  could  have  been  made,  and  then  com- 
menced dc  novo.  The  defendant  saw  fit  to  acquiesce  in  the 
regularity  of  the  issuing  of  the  attachment,  to  submit  to 
answer  the  relator's  interrogatories,  and  their  further  inter- 
rogatories filed  under  the  order  of  the  12th  October,  1860. 
He  first  took  this  objection  to  the  relator's  proceedings, 
that  the  attachment  was  improvidently  granted,  on  the 
22d  December,  1860,  when  the  matter  was  brought  to  a 
hearing  on  the  interrogatories  and  answers ;  I  think  he  was 
then  too  late.  Whatever  force  there  might  have  been  in 
this  objection,  if  raised,  and  urged  in  due  season,  on  the* 
return  day  of  the  attachment,  or  by  a  motion  to  set  it  aside, 
it  would  be  manifestly  unjust  to  the  relators  to  entertain 
it  now.  Besides  it  will  appear  presently  that  the  defend- 
ant had  put  it  out  of  his  power  to  comply  with  the  terms 
of  the  judgment,  for  he  had  removed  the  infants  beyond  the 
jurisdiction  of  the  court,  in  anticipation  of  an  order  or  judg- 
ment for  their  restoration  to  the  respondents.  He  had  also 
absented  himself  from  his  usual  place  of  residence,  and 
could  not  be  found  until  the  27th  August,  1860,  when  the 
infants  were  demanded  of  him. 

The  observations  of  Judge  JOHNSON  in  the  case  of  the 
People  agt.  Sturtevant,  (5  Seld.,  278,)  upon  the  law  of  con- 
tempts, may  well  apply  to  the  present  case.  He  says :  "  In 
administering  the  law  in  respect  to  the  violation  of  injunc- 
tions the  court  of  chancery  never  lost  sight  of  the  principle ; 
that  it  was  the  disobedience  to  the  order  of  the  court  which 
constituted  the  contempt ;  and  therefore,  although  it  required 
of  the  party  availing  himself  of  its  order  a  substantial  com- 
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pliance  with  the  rules  of  practice  upon  the  subject,  it  would 
not  usually  allow  the  effect  of  its  order  to  be  wholly  lost 
where  the  party  sought  to  be  bound  by  the  order  had  actual 
knowledge  or  notice  of  its  existence,  although  there  might 
have  occurred  some  slip  in  the  formal  method  of  bringing 
it  home  to  him."  (Ft'de  the  cases  to  which  he  refers:  Hull 
agt.  Thomas,  3  Edw.  Ch.  JR.,  236;  People  agt.  Brower,  4 
Paige,  405.) 

The  relator  is  a  charitable  institution,  incorporated  by 
the  act  of  the  15th  of  April,  1857,  and  is  intended  to  pro- 
vide guardianship  and  protection  for  poor  and  destitute 
children.  In  March,  1859,  it  had  the  custody  and  charge 
of  Catharine  Laffin  and  Mary  Ann  Laffin,  infant  children 
of  the  ages  of  five  and  three  years,  confided  to  its  care  by 
their  father,  their  only  surviving  parent,  in  his  last  illness, 
by  virtue  of  an  instrument  in  writing  made  and  executed 
in  conformity  with  the  act  of  incorporation.  The  children 
were  without  the  means  of  subsistence,  and  had  no  property 
in  possession  or  expectation.  Thomas  Kearney,  the  defend- 
ant, caused  himself  to  be  appointed  the  guardian  by  the 
surrogate,  and  thereupon  sued  out  a  writ  of  habeas  corpus 
before  the  county  judge  of  Kings  county,  directed  to  the 
respondents,  and  claiming  the  custody  of  the  two  infants, 
and  that  they  might  be  awarded  to  him.  Such  proceed- 
ings were  had  upon  the  return  of  the  writ ;  that  afterwards, 
on  the  16th  day  of  May,  1859,  the  county  judge  made  an 
order  that  the  defendant  was  entitled  to  the  custody  of  the 
children,  and  that  they  be  discharged  from  the  custody  of 
the  respondents,  who  were  to  deliver  them  over  to  him.  On 
the  next  day,  the  17th,  the  relators  sued  out  and  served  a 
writ  of  certiorari,  directed  to  the  county  judge,  and  removed 
the  proceedings  into  this  court.  In  the  short  interval  of 
time  which  elapsed  between  the  decision  of  the  county 
judge  and  the  suing  out  and  service  of  the  writ  of  certio- 
rari, the  defendant  had  obtained  the  possession  and  control 
of  the  infants.  The  county  judge  made  his  return  of  all 
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the  proceedings  before  him,  and  the  questions  arising  there- 
on were  brought  to  a  hearing  and  argued  by  both  sides  at 
the  general  term  held  at  Brooklyn  in  February,  1860.  At 
the  May  term  following  the  decision  was  rendered,  revers- 
ing the  order  of  the  county  judge,  and  awarding  restitution 
of  the  infant  children  to  the  relators.  (  Vide  Howard's  Pr. 
R.,  vol.  19,  p.  493.)  An  order  to  this  effect  was  entered, 
and  the  judgment  perfected  on  the  19th  June,  1860.  A 
demand  of  the  children  was  duly  made  on  the  27th  August 
of  the  defendant,  who  refused  to  deliver  them  up.  There- 
upon the  relators  obtained  the  attachment,  which  is  the 
commencement  of  these  proceedings. 

The  defendant,  in  his  answers  to  the  relators'  interroga- 
tories, admits  that  immediately  after  the  children  had  been 
delivered  to  him  under  the  order  of  the  county  judge,  he 
was  made  aware  that  the  proceedings  had  been  removed 
into  this  court.  He  also  admits  that  he  was  present  in 
court  at  the  general  term  at  Brooklyn  in  February,  1860, 
and  heard  the  questions  brought  up  by  the  certiorari  argued 
by  counsel ;  and  that  after  that,  in  the  same  month  of  Feb- 
ruary, he  removed  the  children  himself  out  of  the  state  of 
New  York,  and  beyond  the  jurisdiction  of  its  courts,  and 
left  them  with  a  sister  of  his  wife  in  the  township  of  Treag, 
county  of  Kerry,  in  Ireland,  where  they  remained  when  he 
last  heard  from  them. 

It  is  to  be  remembered  that  such  power  as  the  defend- 
ant claims  to  exercise  over  these  infant  children,  he  claims 
as  incidental  to  his  office — as  their  general  guardian — a 
trust  which  he  derives  from  the  laws  and  judicial  tribunals 
of  this  state,  and  from  no  other  source.  He  is  responsible 
to  them  for  the  manner  of  its  exercise.  I  do  not  doubt — 
no  one  who  reads  these  proceedings  and  his  answers  can 
have  any  doubt — that  he  removed  the  children  to  a  distant 
country,  where  the  laws  of  this  state  and  the  process  of  its 
courts  are  without  power  and  authority,  so  that  in  the 
event  of  a  restitution  being  awarded  to  the  relators  he 
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might  disregard  and  disobey  with  impunity  both  the  law 
and  the  process  of  the  courts.  He  could  have  had  no  other 
motive.  No  sufficient  reason  is  assigned  for  their  removal 
just  at  that  particular  time.  He  does  riot  show  that  he  has 
provided,  or  that  he  has  the  ability  to  provide  any  means 
for  their  support.  Nor  does  he  show,  or  pretend  to  show, 
that  the  person  with  whom  he  left  them,  is  under  the  least 
•obligation  to  furnish  them  the  means  of  existence,  or  to 
afford  them  protection  for  a  single  day.  He  well  knew  at 
the  time  he  took  them  away  that  they  were  claimed  by  the 
relators  as  well  as  by  himself;  that  the  rights  of  both  were 
being  considered  by  this  court;  and  he  may  have  seen, 
when  he  heard  the  argument  in  February,  that  his  title  to 
hold  them  from  the  relators  could  not  be  maintained.  To 
•carry  them  out  of  the  country  under  the  circumstances, 
just  at  that  time,  without  waiting  for  the  judgment,  was 
.a  gross  breach  of  his  duty,  as  their  guardian,  and  a  con- 
tempt of  the  power  and  authority  of  this  court.  The  writ 
ifif  certiornri  stayed  all  the  proceedings.  (Pat chin  agt.  The 
Mayor  of  Brooklyn,  13  Wend.,  664;  Conover  agt.  Devlin, 
24  Barb.  S.  C.  R.,  636.)  Its  effect  was  to  remove  them 
from  before  the  county  judge  into  this  "  court,  to  be  there 
examined  and  corrected."  This  is  the  language  of  the  7 1st 
sectian  of  the  statute  in  regard  to  writs  of  habeas  corpus 
and  certiorari,  when  issued  to  inquire  into  the  cause  of 
detention.  This  court  is  to  examine  into  the  proceedings 
and  '.correct  any  errors  which  may  be  found  therein.  This 
prerogative  writ  is  designed  to  effect  some  useful  and  bene- 
ficial purpose.  If  the  subordinate  tribunal,  or  officer,  who 
granted  the  writ  of  habeas  corpus,  has  by  his  order  awarded 
the  -custody  of  the  subjects  of  the  proceeding  to  the  wrong 
person,  it  is  the  duty  of  this  court,  upon  the  certiorari,  to 
reverse  the  order  and  award  restitution  to  the  person  right- 
fully entitled  to  them.  But  if  the  subjects  of  the  proceed- 
ing may  be  removed  out  of  the  country,  and  beyond  the 
n  of  the  court,  by  one  of  the  parties  to  it,  within 
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the  few  hours  which  intervene  between  the  making  of  the 
order  of  the  officer  or  inferior  tribunal,  and  the  allowance 
of  the  writ  of  certiorari,  then  the  latter  proceeding  becomes 
useless,  and  can.  effect  no  beneficial  purpose,  and  the  power 
and  authority  of  the  court  granting  it  becomes  an  object  of 
contempt  rather  than  that  of  deference  and  respect. 

The  judgment  of  this  court,  upon  the  proceedings  on  the 
writ  of  certiorari,  is,  amongst  other  things,  that  the  defend- 
ant therein,  Thomas  Kearney,  deliver  to  the  relators  the 
infant  children,  Catharine  Laffin  and  Mary  Ann  Laffin,  who 
are  adjudged,  to  be  entitled  to  their  custody  and  care.  This 
judgment  has  not  been  appealed  from,  reversed  or  modified, 
but  remains  in  full  force  and  effect.  The  act  concerning 
proceedings,  as  for  contempts  to  enforce  civil  remedies,  and 
to  protect  the  rights  of  parties  in  civil  actions,  (2  R.  S.,  534) 
provides  that  "every  court  of  record  shall  have  power  to 
punish,  by  fine  and  imprisonment,  or  either,  any  neglect  or 
violation  of  duty,  or  any  misconduct,  by  Avhich  the  rights 
or  remedies  of  a  party  in  a  cause,  or  matter  depending  in 
such  court,  may  be  defeated,  impaired,  impeded  or  preju- 
diced in  the  following  cases."  Enumerating  in  the  3d  sub- 
division parties  to  suits,  "  attorneys,  counsellors,  solicitors, 
and  all  other  persons,  for  the  non-payment  of  any  sum  of 
money  ordered  by  such  court  to  be  paid  in  cases  where,  by 
law,  execution  cannot  be  awarded  for  the  collection  of  such 
sum,  and  for  any  other  disobedience  to  any  lawful  order, 
decree  or  process  of  such  court."  The  defendant  cannot 
defeat,  impair,  impede,  or  prejudice  the  remedy  of  the  rela- 
tors in  this  proceeding  by  his  own  wrongful  act.  If  he  has, 
by  the  removal  of  the  infant  children,  pending  the  litiga- 
tion, to  a  foreign  country,  thus  put  it  out  of  his  power 
presently  to  comply  with  the  order  and  judgment  of  the 
court,  he  must  abide  by  the  consequences,  which  the  law 
provides  shall  ensue  when  its  authority  is  contemned  and 
disregarded. 
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The  order  of  the  special  term  of  the  22d  December,  1860, 
adjudging  the  defendant,  Thomas  Kearney,  to  be  in  con- 
tempt, should  be  affirmed,  with  costs. 


SUPREME  COURT. 
In  the  Matter  of  JAMES  DIVINE. 

A  prisoner  has  a  right  on  habeas  corpus  to  show  that  the  court  or  magistrate  acting 
as  a  court,  who  tried  and  sentenced  him,  had  no  jurisdiction. 

Not  less  than  three  justices  can  hold  a  court  of  special  sessions  in  the  city  of  New 
York.  And  where  a  commitment  shows  on  its  face  that  the  prisoner  was  convic- 
ted and  sentenced  by  a  court  of  special  sessions  held  by  three  justices,  the  prisoner 
may  on  habeas  corpus  show,  by  proof  aliunde  the  return,  that  the  court  was  in 
fact  held  by  two  justices  only. 

JVeio  York  Special  Term,  JJugust,  1860. 
HABEAS  CORPUS,  to  inquire  into  the  conviction,  sentence 
and  detention  of  James  Divine. 

Judge  PHILLIPS  and  T.  STUYVESANT,  for  Divine. 
Mr.  SEDGWICK,  Assistant  District  Attorney,  opposed. 

SUTHERLAND,  Justice.  The  warden  or  keeper  of  the  pen- 
itentiary, to  the  writ  of  habeas  corpus  returns  a  copy  of  the 
commitment  under  which  the  prisoner  was  received  into 
his  custody,  and  by  virtue  of  which  he  is  held  and  detained. 
The  commitment  is  in  due  form,  and  regular  on  its  face. 
By  it,  it  would  appear,  that  the  prisoner  was  duly  convict- 
ed of  the  crime  of  petit  larceny,  at  a  court  of  special  ses- 
sions of  the  peace  held  by  three  police  justices — Quacken- 
bush,  Kelly  and  Steers — on  the  31st  day  of  July,  1860,  and 
that  upon  such  conviction  he  was  ordered  and  ajudged  to 
be  imprisoned  in  the  penitentary  for  the  term  of  three 
months. 

It  was  alleged  on  behalf  of  the  prisoner,  by  way  of  a 
traverse  of  this  return,  that  the  said  court  of  special  ses- 
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sions  at  which  the  prisoner  was  tried  and  convicted,  was 
in  fact  held  by  two  of  the  police  justices  only,  viz  :  Justices 
Quackenbush  and  Steers ;  that  Justice  Kelly  was  not,  in 
fact,  present  when  the  prisoner  was  arraigned,  tried,  or  sen- 
tenced ;  and  proofs  were  offered  aliunde  the  commitment  or 
return  to  prove  such  allegations. 

These  proofs  were  objected  to  by  the  assistant  district 
attorney  on  the  ground  that  in  this  habeas  corpus  proceed- 
ing I  could  not  go  behind  the  commitment;  that  it  was  of 
the  nature  of  final  process  and  could  not  be  impeached  in 
this  proceeding.  He  also  insisted  that  two  police  justices 
were  authorized  to  hold  a  court  of  special  sessions,  and, 
therefore,  that  the  allegations  and  the  proofs  thereof  were 
immaterial. 

The  proofs  were  received  and  the  questions  reserved. 

No  objections  were  made  by  the  assistant  district  attor- 
ney to  the  form  of  the  proofs. 

It  is  conclusively  shown,  by  several  affidavits  of  parties 
present  at  the  trial,  and  by  the  certificate  of  the  clerk  of 
the  said  court  of  special  sessions,  that  the  said  court  at 
which  it  is  alleged  the  prisoner  was  so  tried  and  convicted, 
was  in  fact  held  by  only  two  justices;  that  Justice  Kelly 
was  not  present  when  the  prisoner  was  arraigned,  plead, 
tried  or  sentenced. 

The  questions,  then,  are — 

1st.  Has  the  prisoner  a  right  in  this  proceeding  thus  to 
impeach  the  commitment  ? 

2d.  If  he  has  this  right,  do  the  facts  shown  by  the  affida- 
vits to  the  certificates  of  the  clerk  of  the  court  of  special 
,  sessions  so  far  impeach  the  commitment  and  the  jurisdic- 
tion of  the  court  which  tried  and  sentenced  the  prisoner  as 
to  entitle  him  to  his  discharge? 

I  think  that  both  questions  must  be  answered  in  the  pris- 
oner's favor. 

If  two   justices  could  not  legally  hold  a  court  of  special 
sessions,  but  took  three  to  constitute  such  court,  then  the 
VOL.  XXI.  6 
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trial,  conviction  and  commitment  of  the  prisoner  was  abso- 
lutely void,  for  then  the  alleged  court  that  tried  and  sen- 
tenced him  was  not  a  court,  and  the  two  justices  who  tried 
and  sentenced  him  had  no  jurisdiction  whatever,  and  the 
prisoner  was  and  is  unlawfully  imprisoned. 

Now,  it  is  the  very  office  of  the  writ  of  habeas  corpus  to 
ascertain  whether  the  prisoner  is  unlawfully  imprisoned — 
and  how  could  the  prisoner  in  this  case  show  that  the  court 
was  illegally  constituted  and  had  no  jurisdiction,  except  in 
the  way  he  has  done  by  proof  aliunde  the  return  or  com- 
mitment ? 

The  prisoner  could  hardly  estop  himself  from  the  right 
of  showing  at  any  time,  and  at  all  times,  a  total  want  of 
jurisdiction. 

It  is  plain  by  authority,  as  well  as  on  principle,  that  the 
prisoner  has  a  right  to  show  in  the  proceeding,  that  the 
court,  or  magistrate  acting  as  a  court,  who  tried  and  sen- 
tenced him,  had  no  jurisdiction.  It  is  sufficient  to  cite 
The  People  agt.  McLeod,  (1  Hill,  377,  and  notes.} 

If,  then,  the  two  justices,  who  undertook  alone  and  with- 
out a  third,  as  a  court  of  special  sessions,  to  try  and  sen- 
tence and  commit  the  prisoner,  could  not  and  did  not  legally 
constitute  a  court  of  special  sessions,  and  had  no  power  to 
try,  convict,  or  commit  him,  he  must  be  discharged. 

Whether  the  two  justices  did  or  could  constitute  such 
court  and  had  such  power,  depends  upon  the  construction 
of  the  8th  and  9th  sections  of  the  act  of  April  16th,  1858, 
entitled  "  an  act  to  provide  for  the  appointment  of  a  clerk 
and  deputy  of  the  court  of  special  sessions,  in  the  city  and 
county  of  New  York,  and  in  relation  to  the  justices  of  said 
court." 

By  the  8th  section,  ''  The  said  court  of  special  -sessions 
may  be  held  by  any  three  of  the  said  police  justices,  who 
shall  sit  alternately,  except  that  one  of  their  number  may 
be  selected  to  preside.  And  the  said  justices  shall  meet  in 
convention  and  assign  justices  to  hold  the  several  terms  of 
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said  court."  By  the  9th  section,  all  acts  and  parts  of  acts 
inconsistent  therewith,  are  repealed. 

By  the  48th  section  of  the  act  of  April  14th,  1847,  amend- 
ing the  city  charter,  courts  of  special  sessions  in  the  city 
of  New  York,  may  be  held  by  any  two  police  justices  of  said 
city,  and  it  is  thereby  declared  that  when  so  held,  all  the 
powers  and  jurisdiction  appertaining  by  law  to  such  court, 
shall  be  possessed  and  exercised  by  the  officer  holding  the 
same. 

The  question  is,  was  the  provision  in  the  act  of  1847, 
repealed  by  the  act  of  1858  ? 

It  is  almost  too  plain  for  argument  that  the  word  may  in 
both  statutes  means  shall.  It  is  hardly  necessary  to  resort 
to  the  general  provisions  of  the  Revised  Statutes,  (vol.  3, 
5th  ed.,  869,  §  29.)  to  show  this.  Statutes  conferring  crim- 
inal jurisdiction  should  be  construed  strictly.  Not  less  than 
three  justices  can  hold  the  court,  under  the  act  of  1858. 
It  would  certainly  be  extraordinary  if  we  had  two  statutes 
on  our  statute  books  in  force,  the  one  authorizing  courts  of 
special  sessions  in  the  city  of  New  York  to  be  held  by  two 
and  the  other  by  three  police  justices. 

I  think  the  provision  in  the  act  of  1847,  plainly  inconsis- 
tent with  the  act  of  1858,  and  was  intended  to  be,  and  was 
repealed  by  it;  and,  therefore,  the  prisoner  must  be  dis- 
charged. 


SUPREME  COURT. 
THE  PEOPLE  agt.  MORRIS  HARRIS. 

The  certificate  of  the  clerk  of  the  court  of  special  sessions  in  the  city  of  New  York, 
is  insufficient  evidence  to  show  what  a  witness  testified  to  before  said  court. 

New  York  Special  Term,  August,  1860. 
Mr.  W.  F.  HOWE  applied  for  an  order  that  this  prisoner 
(who  was  committed  to  Blackwell's  Island  as  a  pickpocket 
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by  the  court  of  special  sessions  on  the  14th)  should  be  dis- 
charged on  bail  to  await  the  decision  of  the  appellate  court. 
The  prisoner  was  arrested  by  detective  Farley,  who,  before 
the  court  of  special  sessions,  testified  that  he  saw  prisoner 
and  another  well-known  pickpocket,  in  a  crowd  at  a  fire, 
attempting  to  pick  an  old  gentleman's  pocket  by  pushing 
and  jostling  him,  and  trying  to  get  their  hands  into  his 
pocket.  The  officer  arrested  prisoners,  and  on  giving  the 
above  testimony,  the  justices  sent  the  prisoners  to  the  Island 
for  three  months  each.  Mr.  HOWE,  at  the  time  of  the  con- 
viction, objected  to  the  justices's  jurisdiction,  upon  the 
grounds  that  the  officer  did  not  prove  that  they  attempted 
to  "  steal  as  pickpockets,"  which  the  statute  (Laws  of  1850, 
ch.  508)  requires,  and  stated  that  he  should  appeal  in  the 
case. 

Counsel  now  applies  for  a  certiorari  to  bring  up  the  con- 
viction and  evidence,  and  for  prisoner's  discharge  under 
the  statute  upon  the  allowance  of  such  writ. 

Mr.  SEDGWICK  opposed  the  application,  and  argued  at 
great  length  that  it  should  not  be  granted,  and  produced 
the  certificate  of  Mr.  Johnson,  the  clerk  of  the  court  of  ses- 
sions, showing  that  the  detective  testified  that  he  saw  pris- 
oner actually  attempting  and  trying  to  get  his  hands  in  the 
pockets  of  an  old  gentleman  at  the  fire. 

Mr.  HOWE  objected  to  the  certificate  as  not  being  evidence, 
the  only  evidence  which  could  be  received  would  be  the 
minutes  taken  by  the  court  itself. 

Judge  SUTHERLAND  said  this  was  the  first  case  under  the 
new  act,  and  was  a  very  important  one.  He  did  not  con- 
sider the  certificate  evidence,  and  should  therefore  allow 
the  writ,  and  order  prisoner's  discharge. 

The  prisoner  was  discharged. 
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SUPREME  COURT. 
In  the  Matter  of  JAMES  M.  GORSLINE. 


A  justice  of  the  supreme  court  has  no  power  on  habeas  corpus  or  otherwise,  to  let  a 
defendant  to  bail,  after  his  arrest  on  a  bench  warrant,  and  before  he  has  been 
taken  to  the  county  where  he  has  been  indicted  ;  such  county  not  being  the  resi- 
dence of  the  justice  before  whom  the  application  is  made. 

JVeto  York  Special  Term,  April,  1860. 
HABEAS  CORPUS,  to  let  defendant  to  bail,  while  under 
arrest  on  a  bench  warrant. 

BONNET,  Justice.  James  M.  Gorsline  is  brought  before  me 
on  habeas  corpus,  with  a  return,  showing  he  has  been  arrested 
and  is  detained  under  a  bench  warrant,  dated  24th  March, 
1860,  issued  by  the  county  judge  of  Fulton  county,  by  which 
the  officer  is  commanded  to  take  this  party,  indicted  in 
Fulton  county  court  of  sessions,  for  obtaining  goods  under 
false  pretences,  and  bring  him  before  said  court,  at  the 
court  house  in  said  county,  if  in  session  ;  and  if  not  in  ses- 
sion, to  deliver  him  to  the  keeper  of  Fulton  county  jail,  to 
be  kept  until  discharged  by  due  course  of  law.  The  war- 
rant is  duly  endorsed  by  one  of  the  police  justices  of  the 
city  of  New  York.  It  is  conceded  that  this  warrant  is  in 
due  form  and  regularly  issued,  but  the  counsel  for  the  pris- 
oner moves  that  he  be  discharged  on  bail,  which  he  pro- 
poses to  give  in  such  amount  as  shall  be  required  ;  and  I 
,  am  called  upon  to  decide  as  to  the  power  of  a  justice  of  the 
supreme  court,  in  this  city,  to  let  this  party  to  bail,  after 
his  arrest  under  said  bench  warrant,  and  before  he  has  been 
taken  to  Fulton  county.  The  Revised  Statutes,  in  relation 
to  this  question,  provide  as  follows:  (5tk  ed.,  vol.  3,  p.  956, 
§55,)  That  the  punishment  for  the  offence  of  obtaining 
goods  by  false  pretences,  shall  be  imprisonment  in  a  state 
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prison  not  exceeding  three  years,  or  in  a  county  jail  not 
exceeding  one  year,  or  fine,  or  both  such  fine  and  imprison- 
ment. (Page  1020,  §§57,  58.)  That  a  warrant  for  the 
arrest  of  any  defendant  indicted,  may  be  issued  by  the  court 
to  which  such  indictment  shall  be  presented,  or  any  judge 
of  the  county  court  in  that  county,  &c.,  directed  to  the 
sheriff  and  constables  of  any  county  in  this  state,  and  when 
served  in  any  county,  other  than  that  in  which  the  indict- 
ment shall  have  been  found,  the  same  proceedings  shall  be 
had  as  on  an  endorsed  warrant  issued  before  the  indictment, 
as  prescribed  by  statute.  (Page  993,  §§  4,  5.)  That  if  the 
person  against  whom  such  warrant,  before  indictment  is 
issued  shall  escape  or  be  in  any  other  county,  it  shall  be 
the  duty  of  certain  magistrates  referred  to,  (including  jus- 
tices of  the  police  courts  in  New  York,)  within  the  county 
where  such  offender  shall  be,  on  proof  of  the  handwriting 
of  the  officer  subscribing  the  warrant,  to  indorse  his  name 
on  the  same,  and  thereupon  the  person  bringing  the  warrant, 
or  any  other  officer  to  whom  it  may  have  been  directed,  may 
arrest  the  offender  in  the  county  where  the  warrant  was 
endorsed.  (Page  994,  §§  11, 12.)  That  if  the  offence  charged 
in  the  warrant  be  punishable  with  death,  or  with  imprison- 
ment in  a  state  prison,  the  officer  making  the  arrest,  shall 
convey  the  prisoner  to  the  county  where  the  warrant  was  origi- 
nally issued,  before  some  magistrate  thereof,  as  in  the  statute 
prescribed ;  and  that  persons  arrested  under  any  warrant 
issued  for  any  offence,  shall,  where  no  provision  is  other- 
wise made,  be  brought  before  the  magistrate  who  issued 
the  warrant ;  or,  if  he  be  absent,  or  his  office  be  vacant, 
before  the  nearest  magistrate  in  the  same  county,  and  the 
warrant,  with  a  proper  return,  shall  be  delivered  to  such 
magistrate.  By  these  statutes,  the  officer  who  arrested 
Gorsline,  is  clearly  authorised  and  required  to  take  him  to 
Fulton  county,  and  no  justice  of  the  supreme  court,  or  other 
magistrate  or  officer  out  of  that  county,  has  authority,  in 
my  opinion,  to  take  bail  for  his  appearance  and  discharge 
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him  from  custody.  The  case  of  Clark  agt.  Cleveland,  (6 
Hill,  344,)  is  authority  for  this  decision. 

It  is  urged,  however,  that  under  the  habeas  corpus  act, 
(3  jR.  S.,  5th  ed.,  p.  883,  §  58,)  this  prisoner  should  now  be 
let  to  bail.  That  section  provides  for  a  case  where  the 
party  has  been  committed.  Gorsline  has  not  yet  been  com- 
mitted, but  is  held  under  arrest  by  virtue  of  process,  which 
requires  that  he  be  taken  to  Fulton  county,  where  he  may 
be  committed,  let  to  bail,  or  discharged  according  to  law. 

The  writ  of  habeas  corpus  is  discharged,  and  the  prisoner 
remanded  to  the  custody  of  the  officer  holding  the  bench 
warrant. 


SUPREME   COURT. 

GEORGE  W.  CLARK  agt.  JOHN  D.  PHILLIPS  and  others. 

m 

A  promissory  note  should  be  prosecuted  by  the  real  owner  and  holder. 

New  York  Circuit,  November,  1860. 
Hon.  W.  F.  ALLEN,  Justice. 

BARRETT,  BRINSMADE  &  BARRETT,  for  plaintiff". 
W.  E.  CURTIS,  for  defendant. 

THE  plaintiff  in  his  complaint  sets  up  that  the  defend- 
ants on  December  21st,  1859,  gave  their  nott>  to  Messrs. 
Benedict  &  Farnarn  for  $1000,  payable  in  three  months, 
and  that  Benedict  &  Farnam  indorsed  the  note,  and  de- 
livered  it  to  the  plaintiff.  The  defendants  claimed  that  the 
note  was  made  for  the  accommodation  of  Benedict  &  Far- 
nam, who  were  largely  indebted  to  them ;  that  it  was  pro- 
secuted in  the  name  of  the  plaintiff,  but  in  reality  for  the 
benefit  of  Benedict  &  Farnam,  and  had  been  obtained  by 
them  from  the  Hatter's  Bank  of  Danbury,  and  that  it  had 
been  amply  secured  there  by  their  collaterals,  and  dis- 
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counted  for  their  benefit.  It  appeared  in  evidence  that  it 
was  originally  an  accommodation  note;  that  the  plaintiff 
received  it  after  it  was  overdue  on  an  account,  to  apply 
what  he  should  collect;  and  the  cashier  of  the  Hatter's 
Bank  testified  that  it  had  been  discounted  by  the  bank,  and 
that  it  was  not  paid  to  his  knowledge,  and  that  one  of  the 
directors  had  brought  it  to  New  York;  that  he  did  not  know 
whether  the  bank  owned  it,  but  that  it  had  a  receipt  for  it. 
The  COURT  held  that  the  action  could  not  be  sustained, 
and  that  it  should  have  been  prosecuted  by  the  real  owner 
and  holder  of  the  note. 


NEW  YORK  SUPERIOR  COURT. 
ARNOUX  agt.  PHELAN. 

Where  the  court  appoints  a  ftenographic  reporter  at  the  trial,  and  orders  the 
expenses  to  be  borne  equally  by  the  parties,  they  cannot  be  taxed  as  a  disburse- 
ment by  the  prevailing  party. 

New  York  Special  Term,  November,  1860. 

Hon.  JOSEPH  S.  BOSWORTH,  Justice. 

Where  the  court  appoints  a  stenographer,  under  §256  of 
the  Code,  as  amended  by  chap.  459  of  the  laws  of  1860, 
and  orders  the  expenses  thereof  to  be  paid  by  the  parties 
equally,  the  prevailing  parties  cannot  tax  the  money  thus 
paid  as  a  disbursement.  The  Code,  by  requiring  this  ex- 
pense "  to  be  paid  by  the  parties,"  absolutely,  without  any 
provision  that  either  may  reclaim,  in  any  event,  the  sum 
paid,  disposes  of  the  question  by  whom  the  expense  is  to  be 
borne.  The  object  of  incurring  it  is  not  the  relief  of  the 
court  alone.  The  parties  are  benefited,  not  only  by  a  saving 
of  time  at  the  trial,  but  by  a  saving  of  labor  and  expense 
in  the  preparation  of  a  case  or  exceptions  and  amendments 
thereto,  if  either  moves  for  a  new  trial.  In  Jlrnoux  agt. 
Callendar  the.  same  decision  is  made. 
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SUPREME  COURT. 

THE  RECTOR,  &c.,  OF  TRINITY  CHURCH,  in  the  city  of  New 
York  agt.  ISRAEL  COOK. 

Where  the  lessee  covenants  to  pay  all  taxes,  <fcc.,  of  what  nature  or  kind  soever, 
which  shall  be  imposed  on  the  demised  premises  during  the  term,  he,  or  his 
assignee,  who  takes  subject  to  such  covenants,  is  bound  to  pay  an  assessment  for 
benefit  to  the  premises  on  widening  the  street,  although  the  part  of  the  premises 
taken  is  assessed  an  equal  amount  for  damages  to  the  owner. 

New  York  Special  Term,  December,  1860. 

DEMURRER  to  answer. 

This  complaint  states  that  on  the  21st  of  April,  1852, 
the  plaintiffs,  by  indenture  of  lease,  demised  to  Frederick 
Schwartz  a  lot  of  land  on  the  northerly  side  of  Reade  street, 
for  the  term  of  twenty-one  years,  from  May  1st,  1852,  and 
the  lessee,  for  himself  and  his  assigns,  covenanted  that  he 
or  they  would  bear,  pay  and  discharge  all  such  duties, 
taxes,  assessments  and  payments,  of  what  nature  or  kind 
soever,  as  should,  during  said  term,  be  imposed  on  or  grow 
due  or  payable  out  of,  or  for  or  by  reason  of  the  said 
demised  premises,  or  any  part  or  parcel  thereof;  that  on 
the  22d  of  April,  1852,  the  lessee  assigned  said  lease  and 
term  to  the  defendant,  subject  to  the  covenants  in  the  lease, 
and  defendant  accepted  such  assignment  and  entered  upon 
the  premises;  that  in  May,  1856,  an  ordinance  was  passed 
for  widening  Reade  street,  on  the  northerly  side,  and  by 
regular  proceedings,  according  to  law,  the  part  of  said 
demised  premises  not  taken  for  such  widening  was  duly 
assessed  for  benefit  derived  from  such  widening,  the  sum  of 
$2,000;  which  assessment,  on  the  26th  of  March,  1859,  (on 
the  confirmation  of  the  commissioners'  report,)  was  imposed 
on  and  grew  due  and  payable  out  of  and  for  and  by  reason 
of  the  part  of  the  demised  premises  not  taken  for  the  widen- 
ing ;  that  the  defendant  was  then  assignee  and  holder  of 
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said  lease  and  demised  term,  and  plaintiffs,  on  the  10th  of 
December,  1859,  made  demand  on  him  to  pay  said  assess- 
ment, which  defendant  omitted  to  do ;  and  plaintiffs  were 
obliged  to  pay,  and  on  the  29th  of  February,  1860,  did  pay 
the  same,  and  for  which  sum,  with  interest  they  demand 
judgment. 

The  defendant,  by  answer,  states  that  the  commissioners 
of  estimate  and  assessment  in  said  proceedings,  did  not 
assess  him  for  any  benefit  or  advantage  to  his  interest  in 
the  premises,  but  they  awarded  to  plaintiffs,  as  reversioners, 
for  damages  to  said  lot,  $1,750,  and  assessed  them,  for  benefit 
in  respect  to  said  lot,  $2,000;  and  that  the  defendant, 
before  the  commencement  of  this  action,  tendered  to  plain- 
tiffs $195  for  the  excess  of  the  assessment  over  said  award, 
calculated  as  to  the  balance  of  the  lot  after  deducting  the 
part  taken  for  the  improvement;  which  plaintiffs  refused 
to  receive. 

To  this  answer  plaintiffs  have  demurred. 

G.  M.  OGDEN,  for  plaintiffs. 
JAMES  T.  BRADY,ybr  defendant. 

BONNEY,  Justice.  The  question  raised  and  argued  in  this 
case  is  whether  or  not  the  covenant  in  the  lease  above  men- 
tioned applies  to  and  makes  the  lessee  or  his  assigns  liable 
to  pay  the  said  assessment  of  $2,000  for  the  widening  of 
Reade  street.  The  covenant  is  "  that  the  lessee  and  his 
assigns  shall  and  will  bear,  pay  and  discharge  all  such 
duties,  taxes,  assessments  and  payments  of  what  nature  or 
kind  soever  as  shall,  during  the  term,  be  imposed  on  or  grow 
due  or  payable  out  of  or  by  reason  of  the  said  demised 
premises,  or  any  part  or  parcel  thereof;"  and  the  statement 
in  the  complaint  (which  is  not  denied)  is  that  by  said  pro- 
ceedings for  widening  Reade  street,  taken  while  defendant 
was  assignee  of  said  lease  and  term,  this  assessment  of 
$2,000  was  imposed  on  and  grew  due  and  payable  out  of 
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and  for  and  by  reason  of  the  part  of  the  demised  premises 
not  taken  for  said  widening. 

This  statement  brings  the  assessment  clearly  within  the 
terms  of  the  covenant,  Avhich  runs  with  the  land  and  binds 
the  assignee.  (Jlstor  agt.  Hoyt,  5  Wend.,  603 ;  Jlstor  agt. 
Miller,  2  Paige,  69  ;  Kearney  agt.  Post,  1  Sand.  S.  C.  R., 
105  ;  Childs  agt.  Clark,  3  Barb.  Ch.  R.,  52.)  But  defendant 
says  the  commissioners  did  not  assess  him  for  any  benefit 
to  his  interest  in  the  premises,  but  they  awarded  to  the 
plaintiffs,  as  reversioners,  for  damages  to  the  premises, 
$1,750,  and  assessed  them  for  benefit  in  respect  thereto 
$2,000 ;  and  he  insists  that  these  facts  relieve  the  defend- 
ant from  the  obligation  of  the  covenant. 

The  act  to  reduce  several  laws  relating  particularly  to 
the  city  of  New  York,  into  one  act  passed  April  9,  1813, 
provides  (§  178)  that  in  cases  of  opening  or  widening  streets, 
&c.,  the  commissioners  appointed  for  that  purpose  shall 
make  an  estimate  and  assessment  of  the  damage  (if  any) 
over  and  above  the  benefit,  or  of  the  benefit  (if  any)  over 
and  above  the  damage,  as  the  case  may  be,  to  the  respec- 
tive owners,  lessees,  and  persons  respectively  entitled  to, 
or  interested  in  the  lands  required  for  the  purpose  of  the 
improvement,  and  in  making  their  report  shall  state  and 
report  the  excess  and  surplus  only  of  the  damage  over 
benefit,  or  of  benefit  over  damage,  as  the  case  may  be  to 
such  owners,  lessees  and  persons  respectively;  and  (§181) 
that  when  part  only  of  any  lot  or  premises  then  under  lease 
or  other  contract,  shall  be  taken  for  the  improvements,  all 
contracts  and  engagements  respecting  the  same  shall,  upon 
the  confirmation  of  the  report,  cease  and  be  discharged  as 
to  the  part  so  taken,  but  remain  valid  as  to  the  residue  : 
and  the  rents  or  payments  reserved  or  payable  in  respect 
of  the  same,  shall  be  equitably  apportioned. 

Under  this  act,  if  now  in  force,  it  is  conceded,  that  the 
defendant  would  be  liable  to  pay  the  excess  of  damage  over 
benefit  which  would  have  been  assessed  and  reported  by 
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the  commissioners  against  the  plaintiffs,  as  owners  of  the 
premises  subject  to  the  lease. 

By  the  act  passed  April  20th,  1839,  to  amend  the  act 
before  mentioned,  (Laws  of  1839,  p.  182)  it  is  provided(§  3) 
that  it  shall  be  the  duty  of  such  commissioners  to  report 
fully  and  separately  the  amount  of  loss  and  damage,  and  of 
benefit  and  advantage  to  each  and  every  owner,  lessee  and 
person  entitled  to  or  interested  in  any  lands  or  premises 
required  for  the  purpose  of  any  such  improvement,  and  so 
much  of  the  act  of  1813  as  is  inconsistent  with  the  provision 
is  (by  §13)  repealed. 

The  defendant  now  insists  that  the  amount  which  by 
and  under  the  proceedings  in  question  has  been  awarded 
and  paid  to  the  plaintiffs,  as  stated  in  the  answer,  for  dam- 
age by  reason  of  said  proceedings,  to  their  estate  and  inter- 
est in  the  premises  described  in  said  lease,  should  be  de- 
ducted from  the  amount  assessed  upon  such  estate  and 
interest,  and  the  balance  of  said  assessment  only,  (or  rather 
an  equitable  part  of  such  balance,)  should  be  charged  upon 
the  defendant. 

I  can  see  no  ground  for  sustaining  this  position.  This 
lease  was  made  since  1839,  and  it  is  to  be  presumed  with 
reference  to  this  law  passed  in  that  year.  It  is  conceded 
that  the  proceedings  for  widening  Reade  street  have  been 
regular,  and  that  the  law  authorizing  and  regulating  such 
proceedings  has  been  observed  and  executed.  It  follows 
that  in  that  part  of  the  demised  premises  taken  for  the 
improvement,  there  has  been  awarded  and  paid  to  defend- 
ant the  value  of  his  lease,  with  interest  thereon,  and  to 
plaintiffs  the  value  of  their  estate,  subject  to  said  lease. 
In  relation  to  the  residue  of  the  premises  there  has  been 
assessed  and  reported  the  amount  of  benefit  to  the  defend- 
ant as  lessee  (if  any,)  and  to  the  plaintiffs  as  owners,  sub- 
ject to  the  lease,  of  such  residue.  And  the  rent  to  be  paid 
by  defendant  to  plaintiffs  under  the  lease,  subsequent  to  the 
improvement,  has  been,  or  will  be,  equitably  apportioned. 
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The  part  of  the  premises  taken  for  the  improvement  must, 
I  think,  be  regarded  as  entirely  out  of  the  case.  That  part 
has  been  by  superior  right  (that  of  eminent  domain)  taken 
from  both  these  parties,  and  both  have  been  paid  for  their 
respective  estates  and  interests  therein.  The  lease,  with 
all  its  covenants,  remains  in  full  force  as  to  the  residue  of 
the  premises,  and  the  amount  of  rent  to  be  paid  for  such 
residue,  from  the  time  of  the  improvement  to  the  end  of  the 
term,  has  been  equitably  adjusted;  and  this  question  now 
presented  must  be,  in  my  opinion,  decided  in  the  same  way 
as  if  this  residue  had  been  the  whole  premises  originally 
demised.  As  I  understand  the  case,  it  is  conceded  that 
this  assessment  of  $2,000  is  imposed  upon  and  payable  by 
reason  of  said  residue  of  "the  demised  premises  remaining 
subject  to  the  lease,  and  it  is  not  alleged  that  any  sum  has 
been  paid  or  awarded  to  the  plaintiffs  as  owners,  or  by 
reason  or  on  account  of  said  residue. 

In  my  judgment  the  covenant  in  the  lease  applies  to  and 
includes  this  assessment,  and  makes  the  defendant  liable 
therefor ;  and  the  statements  of  the  answer  are  not  sufficient 
to  relieve  him  from  such  liability,  or  to  entitle  him  to  any 
deduction  from  the  amount  claimed  against  him. 

The  plaintiffs  must  have  judgment  on  the  demurrer,  with 
leave  to  defendant  to  amend  his  answer  in  twenty  days 
on  payment  of  costs. 


SUPREME  COURT. 
WILLIAM  G.  TRAIN  and  others  agt.  CHARLES  S.  BROWN. 

The  finding  of  a  referee,  on  a  question  of  fact,  where  the  evidence  is  conflicting, 
is,  as  a  general  rule,  conclusive. 

Where  the  question  in  litigation  was,  whether  a  bill  of  goods,  which  the  plaintiffs 
sought  to  recover,  was  sold  and  charged  to  the  defendant,  or  to  another  person, 
held  that  the  defendant  had  a  right  to  ask  the  question  of  a  witness  "against 
whom  was  the  account  made  out  ?"  notwithstanding  all  the  plaintiffs'  hooks  were 
produced  in  court  as  evidence. 
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„ 1 

New  York  General  Term,  December,  1860. 

SUTHERLAND,  ALLEN  and  BONNEY,  Justices.. 

THE  question  in  this  case  was,  whether  the  outfit  and  sup- 
plies furnished  by  the  plaintiffs  for  the  bark  Valetta,  and 
which  it  was  admitted  were  actually  used  for  the  bark,  were 
bought  by  Ingalls  &  Shepard,  or  by  the  defendant.  Part 
of  the  goods  were  sent  by  plaintiffs  to  Ingalls  &  Shepard, 
the  builders,  at  Sullivan,  Maine  ;  part  were  delivered  to  rig- 
gers in  Boston,  and  part  were  delivered  to  the  vessel  while 
lying  in  the  city  of  Boston.  The  question  on  the  trial 
before  the  referee  was,  whether  the  defendant  or  Ingalls  & 
Shepard  made  the  contract  of  purchase  with  the  plaintiffs. 
Did  the  plaintiffs  sell  the  goods  and  give  credit  for  the  same 
to  Ingalls  &  Shepard,  or  to  the  defendant  ? 

G.  T.  JENKS,  for  appellant. 

T.  C.  T.  BUCKLEY,  for  respondents. 

By  the  court,  SUTHERLAND,  Justice.  The  testimony  which 
was  given  before  the  referee  on  this  question  was  very  con- 
tradictory ;  and  being  a  question  of  fact,  his  finding  on  the 
question  must  be  held  to  be  conclusive. 

The  general  rule  is,  that  the  court  will  not  review  the 
finding  of  a  referee  on  a  question  of  fact,  where  the  evidence 
is  conflicting. 

But  various  rulings  of  the  referee  as  to  the  admissibility 
of  evidence  are  alleged  by  the  defendant  to  have  been  erro- 
neous, and  he  asks  for  a  new  trial  on  that  ground. 

The  most  important  question  of  this  kind  is  presented  by 
the  exceptions  of  the  defendant  to  the  rulings  of  the  referee 
as  to  the  admissibility  of  certain  evidence  to  show  that  at 
a  certain  time  the  books  of  the  plaintiff  contained  an 
account  by  which  the  goods  were  charged  to  Ingalls  & 
Shepard  and  not  to  the  defendant. 

Ingalls,  who  was  sworn  as  a  witness  on  the  part  of  the 
defendant,  testified  that  at  a  certain  time,  he  called  upon 
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the  plaintiffs  at  their  office  in  Boston,  for  the  footings  of 
the  bark's  bills,  and  that  Phipps  (one  of  the  plaintiffs) 
opened  a  book  which  he  (witness)  took  to  be  a  ledger,  and 
footed  up  the  account  in  his  presence,  and  gave  him  the 
amounts  on  a  slip  of  paper. 

The  defendant  then  substantially  offered  to  prove  by  the 
witness  that,  by  the  account  in  the  book  which  he  saw,  the 
goods  were  charged  to  Ingalls  &  Shepard  and  not  to  Brown 
the  defendant.  The  referee  excluded  the  evidence,  it  being 
admitted  that  the  plaintiffs  had  been  duly  notified  to  pro- 
duce the  books,  and  the  plaintiffs  stating  that  the  books 
were  then  on  their  way  to  the  place  of  trial ;  and  asking 
that  the  examination  of  the  witness  be  suspended  until  the 
books  arrived.  The  examination  of  the  witness  was  sus- 
pended until  the  following  Monday,  when  the  plaintiffs  pro- 
duced certain  books,  as  their  ledger,  sales-book  or  day-book, 
memorandum  or  order  book.  The  examination  of  the  wit- 
ness Ingalls,  being  then  resumed,  he  was  asked  to  look  at 
the  books  produced  and  point  out  the  one  examined  by  him- 
self and  Phipps  at  the  time  he  had  spoken  of.  The  witness 
selected  the  ledger  and  said  he  thought  that  was  the  one. 
He  was  then  asked  to  look  at  page  117,  and  say  if  he  had 
seen  that  account  before.  The  witness  said  that  was  not 
the  account  he  saw.  He  was  then  asked  to  look  at  the 
sales-book.  He  said  he  did  not  recognize  the  account  he 
saw.  He  was  then  asked  and  answered  several  questions 
about  the  account  he  saw,  which  it  is  not  important  to 
specify  particularly;  and  was  then  asked  this  question — 
"  Against  whom  was  the  account  made  out?"  The  plain- 
tiffs objected  to  this  question  as  asking  for  the  contents  of 
the  books,  when  the  books  were  present.  The  referee  over- 
ruled the  question  and  the  defendant  excepted. 

I  think  the  witness  should  have  been  permitted  to  answer 
the  question,  and  that  the  referee  erred  in  overruling  it. 

Considering  the  question  being  litigated   between  the 
parties,  it  was  of  course  material  to  the  defendant  to  show 


NEW  YORK  PRACTICE  REPORTS. 


Enoch  agt.  Ernst. 


that  the  plaintiffs  had  in  their  books  charged  the  goods  to 
Ingalls  &  Shepard,  and  not  to  the  defendant;  at  all  events 
to  show  to  whom  they  had  charged  the  goods.  The  produc- 
tion of  the  books,  and  the  testimony  of  Train,  that  the 
books  produced  were  all  the  books  of  the  plaintiff,  certainly 
did  not  estop  the  defendant  from  showing  that  at  a  certain 
time  there  wras  an  account  in  one  of  their  books  by  which 
the  goods  were  charged  to  Ingalls  &  Shepard,  and  not  to 
the  defendant. 

The  defendant  certainly  was  not  bound  by  the  produc- 
tion of  the  books,  so  that  he  could  not  show  that  there  were 
other  books;  or  that  the  account  at  page  117  of  the  ledger 
produced  was  at  one  time  without  the  name  of  the  defend- 
ant at  its  heading. 

If  Ingalls  had  sworn  that  by  the  account  which  he  saw 
the  goods  were  charged  to  Ingalls  &  Shepard,  and  not  to 
the  defendant,  the  referee  might  not  have  believed  him,  or 
might  have  supposed  that  he  was  mistaken ;  but  that  does 
not  affect  the  question  of  the  admissibility  or  pertinence  of 
the  evidence. 

Without  examining  any  other  exception  taken  by  the 
defendant,  I  think  that  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  on  the  ground  that  the  question 
to  Ingalls  was  improperly  overruled. 


SUPREME  COURT. 
SAMUEL  ENOCH  agt.  HERMAN  ERNST. 

New  York  Special  Term,  June,  1861. 

INGRAHAM,  Justice.  Where  a  party  has  been  once  arrested 
and  held  to  bail,  and  has  been  discharged  by  the  court  for 
insufficiency  in  the  affidavits,  he  should  not  be  again  arrested 
in  the  same  action.  Motion  granted  with  $10  costs. 
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SUPREME  COURT. 

ALEXANDER  S.  GOULD  agt.  JOHN  W.  RUMSEY  and  others. 

The  amendment  of  pleadings  on  the  trial,  is  in  the  discretion  of  the  court,  the 

exercise  of  which  will  not  be  reviewed  on  appeal. 
Where  the  jury  find  that  the  defence  of  usury  set  up  in  the  answer  has  not  been 

proved,  the  finding  is  conclusive  on  that  point. 
Where  the  facts  showed  that  the  plaintiff  got  the  defendants'  accommodation  note 

discounted  by  one  L.  at  two  per  cent,  a  month  by  indorsing  it,  and  that  when  it 

became  due  the  plaintiff  paid  it  to  L.,  and  sued  the  defendant, 
Held,  that  the  answer  of  the  defendant  alleging  that  the  plaintiff  discounted  the 

note  at  a  usurious  rate  of  interest,  could  not  sustain  such  defence. 

JVeto  York  General  Term,  December,  1860. 
SUTHERLAND,  ALLEN  and  BONNEY,  Justices. 
APPEAL  on  motion  for  new  trial  on  exceptions. 

COE  &  WALLIS,  for  plaintiff'. 
S.  SANXAY,/or  defendants. 

By  the  court,  SUTHERLAND,  Justice.  The  allegation  in 
the  defendant's  answer  is,  that  the  note  was  discounted  by 
the  plaintiff  at  an  unlawful,  usurious  rate  of  interest,  to 
wit,  at  the  rate  of  two  per  cent,  per  month  ;  and  that  upon 
discounting  the  note  the  plaintiff  took  and  received  inter- 
est upon  the  money  loaned  and  advanced  by  him  at  the 
unlawful  and  usurious  rate  of  two  per  cent,  per  month,  for 
each  and  every  dollar  loaned  and  advanced  by  him  on  the 
note. 

The  testimony  of  the  defendant  Rumsey  tended  to  show 
that  the  plaintiff  did,  or  might  have,  discounted  the  note ; 
the  testimony  of  the  plaintiff,  of  George  H.  Bell,  and  of 
Luther  S.  Lawrence,  went  to  show  that  the  note  was  in 
fact  discounted  by  Lawrence  and  not  by  the  plaintiff;  that 
the  plaintiff  furnished  no  part  of  the  money  to  discount  the 
note,  arid  received  no  part  of  the  discount ;  that  the  plain- 
VOL.  XXI.  7 
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tiff  indorsed  the  note  for  the  purpose  of  having  it  discounted 
by  Lawrence  for  the  defendants. 

There  was  no  question  made  that  the  testimony  did  not 
show  that  the  note  was  made  by  Rumsey,  one  of  the  firm  of 
Clark  &  Co.,  and  indorsed  by  him  in  the  firm  name,  for  the 
purpose  of  raising  money  for  the  use  of  the  firm,  as  alleged 
in  the  answer  ;  or  that  the  note  was  not  in  fact  discounted 
at  the  usurious  rate  of  two  per  cent  per  month. 

The  testimony  showed  beyond  question  that  Bell  had  told 
Rumsey  that  the  plaintiff  could  get  the  money  by  indorsing 
the  note  ;  that  Rumsey  then  brought  and  delivered  the 
note  so  made  and  indorsed  by  him  to  the  plaintiff,  and  the 
plaintiff  told  Rumsey  that  he  could  get  the  money  of  Law- 
rence by  indorsing  the  note ;  and  that  the  plaintiff  then 
indorsed  the  note  and  went  out,  and  brought  back  Lawr- 
rence's  check  for  the  amount  of  the  note,  less  $60,  or  two 
per  cent,  a  month  discount,  and  delivered  the  check  to 
Rumsey ;  and  that  the  plaintiff  soon  after  the  note  was  due 
paid  Lawrence  the  full  amount  of  the  note,  and  took  it. 

Upon  the  conclusion  of  the  evidence,  the  counsel  for  the 
defendant  moved  the  court  to  conform  the  pleadings  to  the 
facts,  which  motion  was  denied. 

The  counsel  for  the  defendants  then  requested  the  court  to 
instruct  the  jury  upon  the  facts  proved  to  find  a  verdict  for 
the  defendants. 

The  court  refused  so  to  instruct. 

The  counsel  for  the  defendants  then  requested  the  court 
to  charge  the  jury,  that  if  they  believed  Rumsey  was  made 
to  pay  and  did  pay  $60  for  the  discounting  the  note,  the 
plaintiff  could  not  recover. 

The  court  refused  so  to  charge. 

The  court  charged  the  jury  if  they  believed  the  note  was 
discounted  by  the  plaintiff,  and  $60  was  deducted,  the  ver- 
dict must  be  for  the  defendants ;  but  if  they  believed  the 
note  was  discounted  by  Lawrence,  then  the  verdict  must 
be  for  the  plaintiff.  The  jury  rendered  the  verdict  for  the 
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plaintiff  for  the  amount  of  the  note  and  interest,  the  amount 
claimed.  The  counsel  for  the  defendants,  excepted  sever- 
ally to  the  refusal  of  the  court  to  amend  the  pleadings,  and 
to  instruct  and  charge  the  jury  as  requested  by  him,  and  to 
the  charge  of  the  court. 

I  see  no  error  in  the  charge,  or  in  either  of  the  refusals, 
for  which  a  new  trial  should  be  granted. 

The  amendment  of  the  pleadings  was  a  matter  in  the 
discretion  of  the  court,  and  the  exercise  of  such  discretion 
will  not  be  reviewed  on  appeal. 

The  question  whether  the  facts  alleged  in  the  answer  to 
show  usury  had  been  proved  was  fairly  submitted  to  the 
jury,  and  they  found  that  they  had  not.  The  jury  found 
that  the  defence  of  usury  set  up  in  the  answer  had  not  been 
proved,  and  their  verdict  is  conclusive  on  that  point. 

If  the  court  had  permitted  the  defendants  to  amend  their 
answer  so  as  to  conform  it  to  the  facts  proved,  the  plaintiff 
would  have  been  defeated  in  his  recovery  on  the  note;  but 
then  we  must  assume  that  the  court  would  have  also  per- 
mitted the  plaintiff  to  amend  his  complaint,  so  that  on  the 
facts  proved  he  could  have  recovered  the  amount  of  the 
note  and  interest,  as  and  for  so  much  money  paid  by  him  to 
Lawrence  for  the  defendants  and  at  their  request ;  and  then 
the  result  of  the  trial  would  have  been  the  same.  If  we 
should  consider  the  complaint  and  answer  both  so  amended 
as  to  conform  to  the  facts  and  as  to  further  justice  between 
the  parties,  the  judgment  must  be  affirmed ;  for  I  think  it 
clear  that  the  plaintiff  was  not  obliged  to  interpose  the 
defence  of  usury  as  against  Lawrence,  either  for  his  own 
benefit,  or  for  the  benefit  of  the  defendants  ;  certainly  not 
without  any  notice  or  request  on  the  part  of  the  defendants 
to  him  to  insist  upon  such  defence.  On  the  facts  proved, 
had  the  defendants  been  permitted  to  amend  their  answer, 
the  plaintiff  could  not  probably  have  recovered  on  the  note, 
for  the  note  was  probably  void  even  in  the  plaintiff's  hands ; 
but  I  think  the  plaintiff,  with  a  proper  amendment  of  his 
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complaint,  could  have  recovered  the  amount  paid  by  him 
to  Lawrence  with  interest,  as  and  for  so  much  money  paid 
by  him  for  the  defendants  at  their  request. 

The  court  having  refused  to  permit  the  defendants  to 
amend  their  answer,  it  is  plain  that  there  was  no  error  in 
either  of  the  refusals  to  instruct  the  jury  as  requested. 

Upon  the  whole  I  think  the  judgment  should  be  affirmed 
with  costs. 


NEW  YORK  SUPERIOR  COURT. 

JOSEPH  BURNETT  and  WILLIAM  OTIS  EDMONDS  agt.  EDWARD 
PHALON  and  HENRY  L.  PHALON. 

An  exception  to  the  exclusion  of  an  offer  to  prove  a  loss  of  damages  by  reason  of  the 
defendants'  infringement  of  a  trade  mark,  coupled  with  the  condition  that  the 
witness  (party  plaintiff,)  would  not  disclose  the  ingredients  of  the  manufactured 
article  containing  the  trade  mark,  cannot  be  sustained,  where  the  court  have  pre- 
viously decided  that  if  the  plaintiff  claimed  damages  by  reason  of  a  loss  of  profits 
he  must  if  required,  state  the  ingredients  of  his  compound,  although  he  was  not 
compelled  so  to  do. 

The  expenses  of  obtaining  an  injunction  cannot  be  embraced  within  the  range  of 
damages  for  the  infringement  of  a  trade -mark. 

General  Term,  March,  1861.     Before  all  the  justices. 

THIS  is  a  trade-mark  case  in  which  the  plaintiffs  obtained 
an  injunction  restraining  the  defendants  from  using  the 
word  Cocoine,  on  the  ground  that  it  was  an  infringement 
of  the  plaintiffs'  alleged  right  to  the  exclusive  use  of  the 
word  Cocoaine,  as  the  name  of  an  article  of  hair-oil. 

Upon  the  first  reference  of  the  claim  for  damages  the 
plaintiff  was  sworn  as  to  his  loss  of  profits,  but  upon  cross- 
examination  he  refused  to  disclose  the  ingredients  of  Coco- 
aine. Upon  exceptions  to  the  referee's  report  the  court 
sent  the  case  back  to  the  referee,  and  decided  that  if  the 
plaintiff  claimed  damages  by  reason  of  a  loss  of  profits,  he 
must  state  the  ingredients  of  his  compound,  even  though 
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it  was  a  secret  of  great  value,  as  claimed  by  him.  On  the 
next  hearing  before  the  referee,  the  plaintiff  offered  proof 
of  a  loss  of  profits  by  reason  of  Phalon's  use  of  the  word 
Cocoine,  but  coupled  the  offer  with  the  condition  that  he 
would  not  disclose  the  ingredients  of  Cocoaine.  The  referee 
rejected  the  offer,  and  upon  all  the  evidence  allowed  the 
plaintiffs  six  cents  damages.  To  this  decision  the  plaintiffs 
excepted,  and  Justice  HOFFMAN,  at  special  term,  sustained 
the  report.  The  plaintiffs  then  appealed  to  the  general 
term. 

JOHN  SHERWOOD,  for  appellants. 
E.  W.  DODGE,  for  respondents. 

By  the  court,  MONCRIEF,  Justice.  But  two  of  the  excep- 
tions taken  upon  the  reference  and  to  the  report  of  the 
referee,  were  argued  by  the  counsel  for  the  appellants,  and 
the  others  are  plainly  untenable,  and  were  properly  over- 
ruled. 

The  first  of  those  two,  marked  twelfth  exception  in  my 
opinion  should  not  be  sustained.  The  facts  will  not  war- 
rant an  exception.  This  court  has  held  that  one  of  ths 
plaintiffs  offering  himself  as  a  witness,  and  testifying  on 
behalf  of  the  plaintiffs,  and  having  been  asked  and  answered 
on  his  direct  examination  the  question,  "  What  profits  have 
been  realized  by  your  firm  on  each  dozen  of  the  article  sold  ?" 
was  bound  upon  the  cross-examination  to  have  answered 
the  question,  "  In  making  up  your  estimate  of  profits  as  you 
have  given,  what  materials  do  you  calculate  the  cost  upon  ?" 
•The  counsel  for  the  plaintiffs  has  not  seen  fit  to  ask  the 
question  formally  put,  and  the  counsel  for  the  defendants 
therefore  has  had  no  opportunity  to  invoke  the  previous 
ruling  of  this  court  by  repeating  the  question  then  refused 
to  be  answered.  "We  cannot  assume  that  the  question  would 
again  be  put  to  the  witness,  or  that  the  circumstances 
attendant  thereat  would  produce  the  former  result.  It 
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cannot  be  assumed  that  the  witness,  if  asked,  would  not 
have  answered  the  question.  If  the  plaintiffs'  counsel 
desired  to  test  the  soundness  of  the  rule  requiring  an 
answer,  the  plaintiff  should  have  presented  himself  in  a 
position  similar  to  that  he  occupied  upon  his  previous  exam- 
ination, and  awaited  such  order  or  direction  as  the  referee 
or  the  court  might  make  in  the  premises. 

The  other  and  only  remaining  exception  arises  upon 
the  refusal  of  the  referee  to  allow  the  question,  "  What 
expenses  have  you  necessarily  incurred  for  counsel  fees  in 
obtaining  the  injunction  ?"  It  is  difficult  to  see  upon  what 
principle  the  expenses  attending  the  obtaining  of  an  injunc- 
tion could  be  embraced  within  the  range  of  damages  for  the 
infringement  of  the  rights  of  plaintiffs.  The  injunction 
must  have  been  sought  for  and  granted  in  furtherance  and 
pursuit  of  protection  of  the  rights  of  the  plaintiffs,  and  to 
prevent  the  continuance  of  the  acts  of  the  defendants. 
Under  the  system  existing  previous  to  the  Code,  it  was 
usual  to  require  the  plaintiff  to  test  his  legal  title  to  the 
right  claimed  by  an  action  at  law  before  an  injunction 
would  be  granted.  The  action  for  an  injury  similar  to  that 
complained  of  by  these  plaintiffs,  would  have  been  trespass 
on  the  case,  and  claiming  to  recover  damages  for  the  loss 
or  prejudice  sustained  by  the  defendants'  unlawful  or  fraud- 
ulent act.  The  plaintiff,  upon  proof  of  his  cause  of  action, 
was  entitled  to  recover  nominal  damages,  although  he  did 
not  show  that  he  had  been  deprived  of  any  particular  amount 
of  profits  by  means  of  the  defendant's  fraud.  The  plaintiff 
could  also  apply  to  a  court  of  equity  to  restrain  the  defend- 
ant from  continuing  the  fraud  ;  and  the  practice  generally 
followed  was  to  let  the  motion  stand  over  until  the  legal 
title  was  determined,  and  directed  the  defendant  in  the 
meantime  to  keep  an  account  of  the  sales,  transactions,  &c., 
made  by  him.  (Cornin  agt.  Daly,  MSS.,  1860;  3  Vesey  R., 
140.)  It  is  said  in  3  M.  and  Cr.  R.,  428,  that  "  in  conse- 
quence of  the  difficulty  of  making  out  a  decree  of  taking  an 
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account  of  profits,  such  an  account  is  rarely  taken."  The 
application  for  an  injunction  is  a  motion,  (Code,  §401 ;  5 
Mb.  Pr.  JR.,  252.)  Costs  of  a  motion  are  in  the  discretion 
of  the  court.  (§  315.)  Costs  of  the  application  for  an 
injunction  were  allowed  in  Knott  agt.  Morgan,  (2  Kern.  R., 
213.)  If  no  costs  are  allowed  in  the 'order  none  can  be 
given.  (3  Code  R.,  27;  4  How.  R.,  164.) 

It  appearing  that  none  of  the  exceptions  can  be  sustained, 
they  were  properly  overruled,  and  the  report  confirmed. 

The  order  at  special  term  was  correct,  and  must  be 
affirmed,  with  costs. 


SUPREME  COURT. 

In  the  Matter  of  ANDREW  J.  HACKLEY. 

A  commitment  of  a  witness  for  contempt  in  refusing  to  answer  a  question,  must 
show  on  its  face  that  the  court  or  body  propounding  the  question  was  properly 
organized,  and  also  that  some  action  or  matter  was  pending  before  such  court  or 
body  in  relation  to  which  the  witness  was  sworn,  and  that  the  court  or  body  had 
jurisdiction  of  the  subject  matter.  • 

Courts,  are  bound  to  take  judicial  notice  of  the  various  courts  established  by  law, 
and  of  the  judges  presiding  over  them,  but  it  is  otherwise  in  the  case  of  bodies 
not,  continuous  in  their  nature,  such  as  grand  juries,  $c. 

New  York  Special  Term,  Jlpril,  1861. 
PETITION  to  discharge  prisoner  on  commitment  for  con- 
tempt. 

BARNARD,  Justice.  A  commitment  of  a  person  for  refus- 
*ing  to  answer  a  question,  to  be  valid,  must,  among  other 
things,  show  on  its  face  that  the  court  or  body  propound- 
ing the  question  was  properly  organized,  and  also  that  some 
action  or  matter  was  pending  before  that  court  or  body  in 
relation  to  which  the  person  was  sworn  as  a  witness,  and 
that  the  court  or  body  had  jurisdiction  over  the  subject 
matter  relative  to  which  the  question  was  propounded. 
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In  these  particulars  the  commitment  in  question  is  de- 
fective. 

Though  we  are  bound  to  take  judicial  notice  of  the  vari- 
ous courts  established  by  law,  and  of  the  judges  presiding 
over  them,  yet  it  is  different  in  the  case  of  bodies  not  con- 
tinuous in  their  nature,  but  summoned  from  time  to  time, 
who  are  to  be  summoned  in  a  manner  specifically  provided, 
and  after  being  summoned  are  to  be  organized  and  sworn 
before  they  can  proceed  with  their  duties.  In  the  case  of 
such  bodies,  judicial  notice  cannot  be  taken  that  all  the 
prerequisites  have  been  complied  with.  The  commitment 
simply  states  that  the  grand  jury  came  into  court.  It  should 
have  gone  further,  and  set  forth  that  the  jury  of  the  people 
of  the  state  of  New  York,  etc.,  had  been  duly  empannelled 
and  sworn,  etc.  For  aught  that  appears  on  the  commit- 
ment, the  question,  (though  it  may  be  a  legal  and  proper 
one,)  was  propounded  by  a  body  called  the  grand  jury, 
which,  from  defect  of  organization  or  some  other  cause,  was 
not  a  grand  jury,  or  a  body  authorized  to  propound  the 
question.  As  before  stated,  the  proper  organization  will 
not  be  presumed,  but  must  affirmatively  appear  in  the  com- 
mitment, where  the  statute  uses  the  words,  "  Any  contempt 
specially  and  plainly  charged  in  the  commitment  by  some 
court,  officer  or  body  having  authority  to  commit  for  the 
contempt  so  charged,"  the  intention  is  to  guard  against  the 
person  being  kept  in  custody  under  a  commitment  for  an 
alleged  contempt  where  there  was  no  authority  to  commit 
for  such  contempt,  or  where  no  contempt  is  charged.  The 
question  then  is  whether  or  not  the  commitment  does,  on  its 
face,  charge  that  there  was  a  contempt  by  the  prisoner,  or 
show  that  the  prisoner  is  in  custody  on  a  charge  of  con- 
tempt, for  which  the  court  or  body  issuing  the  commitment 
must  necessarily  on  a  habeas  corpus  be  open  for  a  judicial 
examination  and  decision;  were  it  otherwise,  the  statute 
would  have  read,  "  For  any  cause  charged  in  the  commit- 
ment by  some  court,  officer  or  body  as  being  a  contempt." 
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If  then  these  questions  are  to  be  passed  on  by  the  court  on 
habeas  corpus,  it  necessarily  follows  that  there  must  be  suffi- 
cient on  the  face  of  the  commitment  to  enable  the  court  to 
see  that  the  commitment  does  charge  a  contempt,  and  that 
the  contempt  charged  was  one  for  which  the  committing 
court  or  body  had  authority  to  commit.  The  mere  refusal 
to  answer  a  question  is  not  a  contempt.  The  statutory 
provisions  respecting  contempts  for  a  refusal  to  answer,  are 
found  in  part  3,  chapter  8,  title  13 ;  and  part  3,  chapter 
5,  title  2,  article  1  of  the  Revised  Statutes.  Part  3,  chap- 
ter 8,  title  13,  provides  that  "  every  court  of  record  shall 
have  power  to  punish  .  .  .  any  neglect  or  violation  of 
duty,  or  any  misconduct  by  which  the  rights  or  remedies 
of  a  party  in  a  cause  or  matter  depending  in  such  court 
may  be  defeated,  impaired,  impeded  or  prejudiced  in  the 
following  cases :  1st.  .  .  2d.  .  .  3d.  .  .  4th  and 
5th,  all  persons  summoned  as  witnesses  for  refusing  or 
neglecting  to  obey  such  summons  or  to  attend  or  be  sworn 
or  answer  as  such  witness." 

Thus  the  statute  makes  the  contempt  of  a  refusal  to 
answer  hinge  upon  the  fact  of  there  being  depending  in  the 
court  a  cause  or  matter,  the  rights  or  remedies  to  the  par- 
ties to  which  might  be  impaired  by  the  misconduct  of  refusal. 
Unless  such  cause  or  matter  be  depending,  there  is  no  con- 
tempt in  refusing  to  answer.  These  two  things,  then,  are 
requisite  to  make  up  a  contempt  of  the  kind  in  question : 

1st.  That  there  should  be  a  cause  or  matter  in  question, 
the  rights  or  remedies  of  the  parties  to  which  might  be 
impaired  by  the  misconduct  of  a  refusal  to  answer. 
>      2d.  A  refusal  to  answer. 

If  either  of  these  two  be  wanting  there  is  no  contempt — 
one  of  them  alone  is  not  sufficient — both  must  concur.  Un- 
less a  commitment  states  both  the  charge  is  no  contempt. 
The  commitment  in  question  omits  to  state  the  first,  and  is 
consequently  for  that  reason  defective.  The  provisions  of 
part  3d,  chapter  3,  title  2,  article  1,  although  not  so  expli- 
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cit  as  the  other  provisions,  yet  in  substance  are  the  same. 
Section  1st,  among  other  things,  gives  to  the  courts  of 
record,  treated  of  in  the  1st  chapter  of  the  act,  power  to 
issue  subpoena,  requiring  the  attendance  of  any  witness 
being  in  any  part  of  the  state,  to  testify  in  any  matter  or 
cause  pending  in  such  court.  Subdivision  5,  of  section  8, 
gives  the  court  power  to  punish  as  for  criminal  contempts, 
the  contumacious  and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness,  and  when  so  sworn,  the  like  refusal  to 
answer  any  legal  and  proper  interrogatory. 

These  two  sections  are  intimately  connected  ;  sub.  5,  sec. 
8,  depends  on  sec.  1.  Section  1  provides  the  power  for 
bringing  the  witness  before  the  court.  Sub.  5  of  sec.  8 
provides  the  power  to  get  his  testimony  after  he  is  there. 
Unless  he  is  brought  before  the  court,  it  is  clear  no  step 
can  be  taken  under  subdivision  5  of  sec.  8.  He  cannot  be 
brought  unless  there  is  a  cause  or  matter  pending,  and  con- 
sequently he  cannot  be  proceeded  against  under  sub.  5  of 
sec.  8,  unless  there  is  a  cause  or  matter  pending.  It  surely 
cannot  be  contended  that  the  court,  or  a  lawyer  present 
before  the  court,  is  at  liberty  to  call  upon  any  man  who 
happens  to  be  in  the  court  room,  and  swear  him,  not  in  any 
cause  or  matter  pending,  but  merely  generally,  either  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  or 
true  answers  make  to  such  questions  as  shall  be  put  to  him, 
and  proceed  to  ply  him  with  questions,  and  in  the  event  of 
his  refusing  to  answer  commit  him  for  contempt.  The  fact 
of  there  being  some  matter  or  cause  pending  is  the  very 
foundation  of  the  right  to  commit.  Without  that  founda- 
tion the  court  cannot  proceed  a  single  step  toward  commit- 
ting for  a  contempt.  As  under  the  other  provisions,  so 
under  these,  two  things  are  requisite  to  make  out  a  con- 
tempt of  the  kind  in  question :  First,  that  there  should  be 
a  cause  or  action  pending ;  second,  a  contumacious  and  un- 
lawful refusal  to  answer  a  legal  and  proper  interrogatory. 

Both  must  be  stated  in  the  commitment.     If  the  commit- 
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ment  fails  to  state  one  it  charges  no  contempt.  The  com- 
mitment in  question  omits  to  state  the  first,  and  is  therefore 
defective.  Viewing  this  also  as  a  question  of  jurisdiction, 
the  commitment  is  defective.  A  court  has  no  power  to 
commit  for  a  refusal  to  answer,  unless  there  is  some  cause 
or  matter  depending  therein,  the  rights  or  remedies  of 
parties  to  which  might  be  impaired  by  the  misconduct  or 
refusal.  A  commitment  must  state  sufficient  facts  to  show 
affirmatively  the  jurisdiction  and  authority  to  commit. 
When  a  court  of  limited  jurisdiction  commits  a  person, 
the  process  should  not  only  state  that  there  was  a  cause  or 
matter  depending,  but  should  also  state  its  nature.  It  will 
not  be  presumed  that  the  subject  matter  of  the  cause,  &c., 
fell  within  its  jurisdiction.  It  is  a  rule  well  established 
that  all  process,  out  of  a  court  of  limited  jurisdiction 
(especially  such  process  as  is  designed  to  abridge  personal 
liberty,)  must  clearly  show  affirmatively  that  the  court  had 
jurisdiction.  In  my  view  the  court  of  sessions,  having 
cognizance  of  crimes  only,  is  a  court  of  limited  jurisdic- 
tion, and  that  consequently  the  commitment  in  question  is 
defective,  in  not  showing  the  cause  or  matter  depending 
to  be  of  a  criminal  nature ;  for  if  the  cause  or  matter  were 
of  a  civil  nature  the  proceedings  were  coram  non  judice,  and 
the  court  had  no  authority  to  commit  for  the  contempt 
charged.  I  am  aware  it  has  been  held  that  the  correctness 
of  the  decision,  as  to  the  pertinency  of  the  question  pro- 
pounded, and  of  the  privilege  of  the  witness  to  refuse  to 
answer,  will  not  be  inquired  into  on  a  habeas  corpus.  That 
is  not  the  question  here.  Upon  the  facts  that  appeared 
•before  the  court  below  the  decision  may  be  correct.  These 
facts  are  not  before  me.  The  only  question  is  whether  the 
committing  court  has  embodied  in  its  process  sufficient 
facts  to  sustain  it.  Those  facts  may  all  exist,  yet  if  they 
are  not  in  the  committal  it  is  void.  Even  were  I  disposed 
to  inquire  into  the  legality  and  propriety  of  the  question, 
I  could  not  do  so,  as  nothing  appears  on  the  commitment 
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upon  which  I  could  form  an  opinion.  The  commitment 
simply  states  that  the  following  question  was  asked  and  an 
answer  refused :  "  What  did  you  do  with  the  forty  thousand 
dollars  which  you  received  from  Thos.  Hope,  on  the  llth  of 
February,  for  the  purposes  of  the  street-cleaning  contract?" 

Without  knowing  whether  there  was  a  criminal  charge 
pending,  and  what  it  was,  it  will  be  impossible  for  me  to 
say  whether  the  question  was  legal  and  proper;  unless, 
indeed,  it  is  to  be  assumed  that  the  grand  jury  is  a  species 
of  inquisitorial  body,  with  full,  unlimited  power  to  send  for 
any  and  all  persons  in  the  community,  and  institute  an 
inquiry  into  their  business  and  social  affairs,  or  the  dispo- 
sition of  their  property. 

I  am  of  opinion  that  it  does  not  appear  that  the  prisoner 
is  in  custody  for  any  contempt,  plainly  and  specially  charged 
in  the  commitment  by  any  court,  officer  or  body  having 
authority  to  commit  for  the  contempt  charged. 

The  petitioner  is,  therefore,  entitled  to  his  discharge. 


SUPREME  COURT. 

The  PEOPLE  ex  rel.  ELIAS  BRAMAN  agt.  ERASTUS  D.  CULVER, 
City  Judge  of  the  City  of  Brooklyn. 

Where  a  mortgagor,  in  the  presence  and  with  the  consent  of  his  tenant,  relinquished 
all  right  and  title  to  the  mortgaged  premises,  placing  them  in  the  actual  pos- 
session and  occupation  of  the  mortgagee,  held  that  the  tenant's  term  ended,  his 
assent  concluding  him  from  claiming  further  tenancy,  and  that  the  premises 
•were  surrendered  to  the  paramount  title  of  the  mortgagee. 

The  surrender  of  title  by  the  operation  of  law  is  "an  act  done  by  or  to  the  owner 
of  a  particular  estate,  the  validity  of  which  he  is  estopped  from  disputing,  and 
which  could  not  have  been  done  if  the  particular  estate  had  continued  to  exist." 

General  Term,  Second  Judicial  District,  January,  1861. 

ON  the  31st  of  July,  1859,  Abram  Brower  purchased  of 
Tallmadge  Delafield  and  wife,  a  house  and  lot  on  the  north 
side  of  Putnam  avenue,  Brooklyn,  for  $4,000. 
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On  the  3d  of  April,  1860,  Brower  rented  the  premises  for 
the  term  of  one  year  from  the  first  of  May  following,  to 
James  W.  Scott,  at  a  yearly  rent  of  $300,  payable  monthly 
in  advance.  Scott  immediately  thereafter,  and  without  the 
permission  of  Brower,  re-let  the  premises  to  Elias  Braman, 
the  relator,  himself  never  entering  into  possession.  Scott 
paid  one  month's  rent,  Braman  taking  possession,  and  since 
holding  it. 

On  the  30th  of  May,  1860,  Brower  sold  all  his  right,  title 
and  interest  to  Clark  B.  Wheeler,  for  $275,  Wheeler  taking, 
subject  to  a  mortgage  held  by  Braman,  who  shows  that  the 
interest  had  not  been  paid  on  the  first  mortgage,  for  $2,800, 
when  these  proceedings  were  commenced. 

On  the  first  of  Jane  a  month's  rent  fell  due,  and  was  de- 
manded by  Wheeler  of  both  Scott  and  Braman,  who  each 
refused  to  pay  it.  Wheeler  commenced  proceedings  to  dis- 
possess both  the  tenant  and  sub-tenant.  Braman  raised 
the  question  whether  or  not  Wheeler  was  landlord,  and  put 
in  issue  other  questions  of  fact,  Scott  not  appearing.  That 
controversy  resulted  in  a  judgment  for  Wheeler,  on  a  trial 
by  the  city  judge  without  a  jury,  and  a  warrant  was  issued 
for  the  removal  of  the  tenant  and  sub-tenant.  While  that 
warrant  was  still  in  the  hands  of  the  constable,  Braman,  the 
relator,  obtained  of  the  county  judge  an  injunction  against 
both  Wheeler  and  Scott,  and  the  judgment  was  brought  up 
for  review  on  certiorari  to  the  city  judge.  The  respond- 
ents contended  that  the  judge  of  the  court  below  was  not 
a  proper  party  on  the  certiorari,  he  having  no  interest  in  it 
whatever.  The  relator  should  have  assigned  errors,  which 
»  he  had  not  done,  and  he  could  not  have  the  benefit  of 
exceptions  not  taken  on  the  trial.  On  appeal  from  the 
judgment  only,  the  court  would  not  review  the  case  with  a 
view  to  determine  whether  the  verdict  was  against  the 
weight  of  evidence.  Other  points  were  taken,  but  the 
above  were  the  principal  ones. 
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By  the  court,  EMOTT,  Justice.  There  are  two  fatal  objec- 
tions to  the  right  of  the  defendant  to  maintain  these  pro- 
ceedings. In  the  first  place,  upon  the  evidence  returned  to 
us,  the  conclusion  is  hardly  to  be  escaped,  that  the  term 
and  tenancy  originally  created  by  Brower  had  been  sur- 
rendered, and  were  no  longer  in  existence.  Scott  had  a 
lease  for  a  year  from  Brower,  made  on  the  3d  of  April, 
1860,  but  had  never  taken  possession  of  the  premises.  Bra- 
man, the  relator,  was  a  mortgagee  of  the  same  premises. 
He  is  also  shown  to  have  been  equitably,  and,  in  fact,  the 
vendor  of  the  property  to  Brower,  although  the  title  was 
passed  from  one  Delafield  to  the  latter.  Braman  became 
uneasy  about  his  security,  and  desired  to  resume  both  the 
title  and  possession,  and  to  extinguish  all  the  rights  of 
Brower.  Brower  consented  to  this  on  receiving  a  small 
sum  of  money,  in  consideration  of  his  sparing  Braman  the 
trouble,  expense  and  delay  of  a  foreclosure.  Of  course, 
however,  Scott's  lease  and  term  would  be  in  the  way,  unless 
he  became  a  party  to  the  arrangement.  Therefore,  about 
the  first  of  May,  Scott,  Brower  and  Braman  met,  and  Brow- 
er, with  Scott's  consent,  relinquished  the  possession  of  the 
premises  to  Braman,  as  mortgagee.  This  was  not  a  transfer 
of  the  title,  but  a  surrender  of  the  possession  to  the  para- 
mount title  of  Braman,  under  his  mortgage,  and  it  was 
altogether  inconsistent  with  the  continuance  of  Scott  the 
tenant's  term.  If  Brower  had  let  the  premises  to  a  new 
tenant,  and  put  him  into  possession  with  Scott's  consent, 
the  authorities  are  clear  that  this  would  have  been  a  sur- 
render in  law.  (Nicholls  agt.  Jigtentctts,  10  A.  and  E.,  JV*. 
S.,  944;  Whitney  agt.  Myers,  1  Duer,  266;  Scheiffelin  agt. 
Carpenter,  15  Wend.,  400;  Wood  agt.  Walbridge,  19  Barb., 
136.)  Mr.  Baron  PARKE'S  definition  of  a  surrender  by  opera- 
ation  of  law,  in  Lyon  agt.  Reed,  (13  M.  and  W.,  306,)  is 
"  an  act  done  by  or  to  the  owner  of  a  particular  estate,  the 
validity  of  which  he  is  estopped  from  disputing,  and  which 
could  not  have  been  done  if  the  particular  estate  had  con- 
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tinued  to  exist."  Now  here  the  mortgagor  put  the  mort- 
gagee in  actual  possession  and  occupation  of  the  premises, 
and  relinquished  all  right  whatever  to  them.  His  tenant 
stood  by  and  consented,  and  he  can  hardly  be  heard  after 
this  to  say,  nor  can  his  original  landlord,  the  mortgagor, 
say  that  his  term  still  continues.  This  transaction  took 
place,  it  will  be  observed,  about  the  first  of  May,  1860,  and 
the  conveyance  to  the  defendant  Wheeler  was  not  until  the 
30th  of  that  month,  so  that  he  came  in  afterwards,  and 
took  only  the  rights  of  Brower.  There  was,  therefore,  at 
the  date  of  this  conveyance,  no  term  in  existence,  it  having 
previously  been  surrendered,  and  all  which  passed  by  the 
conveyance  was  the  remaining  estate  of  the  mortgagor,  the 
equity  of  redemption  which  had  not  been  foreclosed.  But 
if  this  were  not  so,  the  case  is  no  better  for  the  defendant. 
If  the  term  and  interest  of  Scott  was  not  surrendered  by 
the  effect  of  the  transaction  between  Braman  and  Brower, 
and  his  assent  to  it,  then  it  is  outstanding  in  him,  and  Bra- 
mari  took  only  the  rights  of  Brower,  subject  to  this  lease. 
He  went  into  possession  as  mortgagee  and  not  as  tenant,  by 
a  title  paramount  to  Brower  and  not  under  him.  If  the 
effect  of  his  acquiring  possession,  under  the  circumstances 
which  attended  it,  was  not  to  work  a  surrender  of  the  lease, 
he  may  be  liable  to  be  evicted  by  the  lessee,  but  not  to  be 
called  upon  to  pay  the  rent.  There  can  be  no  pretence 
that  Braman  took  an  assignment  of  the  term  or  an  under- 
lease of  the  premises  from  Scott,  or  that  he  went  into  pos- 
session as  a  tenant  of  either  Brower  or  Scott.  He  could  not 
be  called  upon  for  rent  by  either  Scott  or  Brower,  and  with 
as  little  reason  by  Wheeler,  as  the  assignee  or  grantee  of 
Brower.  If  the  lease  by  Brower  to  Scott  is  still  the  source 
of  any  rights,  they  can  be  only  the  right  to  the  possession 
by  Scott  as  against  the  relator,  and  the  right  to  the  rent 
from  Scott  either  by  the  defendant  as  grantee  or  assignee, 
or  by  the  relator  as  mortgagee  of  Brower. 

The  defendant,  as  grantee  of  Brower,  cannot  assert  a 
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claim  to  the  rent  against  the  prior  mortgagee,  nor  put  him 
out  of  possession  for  its  non-payment.  There  is  no  rela- 
tion of  landlord  and  tenant  between  them,  and  the  defend- 
ant Wheeler  has  none  of  the  rights  against  the  relator  upon 
which  these  statutory  proceedings  must  be  founded. 

The  proceedings  and  order  of  the  city  judge  should  be 
reversed,  with  costs. 


SUPREME  COURT. 

MANUEL  BLASON  and  others  agt.  SANTIAGO  BRUNO, 
impleaded,  &c. 

The  offence  of  disposing  of  property  to  defraud  creditors,  cannot  be  committed  in  a 
foreign  country  between  foreigners,  so  as  to  bring  the  case  within  the  provisions 
of  the  Code  to  cause  the  defendants  arrest  here,  although  he  brings  his  property 
here. 

A  different  rule  exists  when  the  defendant  takes  the  property  of  another  unlaw- 
fully in  a  foreign  land  and  brings  it  here. 

An  affidavit  for  an  arrest  is  defective  in  stating  the  principal  matters  on  informa- 
tion and  belief.  AVhere  such  facts  are  not  within  the  actual  knowledge  of  the 
plaintiff  or  his  witnesses,  information  may  be  stated  ;  but  the  sources  of  such 
information  must  also  be  stated. 

New  York  Special  Term,  May,  1861 
MOTION  to  vacate  orders  of  arrest. 

INGRAHAM,  Justice.  The  defendant  was  arrested  in  this 
action,  upon  the  ground  that  he  had  disposed  of  his  pro- 
perty with  intent  to  defraud  his  creditors. 

A  motion  is  now  made  for  his  discharge  upon  the  original 
affidavit,  on  which  the  order  of  arrest  was  granted. 

The  disposition  of  property  complained  of  was  the  col- 
lection of  his  debts  in  the  Island  of  Cuba  and  bringing  the 
proceeds  to  this  country,  after  he  had  stated  to  some  per- 
sons that  he  intended  to  go  with  the  money  to  Havana  and 
pay  his  creditors. 
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All  the  parties  were  residents  of  Cuba,  and  the  whole 
transaction  was  in  Cuba,  excepting  the  arrival  of  the 
defendant  in  this  country. 

The  cause  of  action  set  up  in  these  papers  appears  to  me 
to  be  totally  insufficient  to  sustain  the  order  of  arrest. 

I  do  not  think  the  offence  of  disposing  of  property  to 
defraud  creditors  can  be  committed  in  a  foreign  country 
between  foreigners,  so  as  to  bring  the  case  within  the  pro- 
visions of  the  Code  on  this  subject. 

The  parties  are  not  cognizant  of  or  subject  to  our  laws, 
are  not  supposed  to  know  them,  and  cannot  be  said  to  vio- 
late them. 

There  is  nothing  in  the  section  of  the  Code  referred  to 
which  in  any  way  warrants  the  supposition  that  it  was 
intended  to  apply  to  acts  committed  by  foreigners  in  a  for- 
eign country.  The  removal  or  fraudulent  disposition  of 
property  contemplated  by  that  statute,  must  be  within  the 
limits  of  the  state,  and  if  nothing  is  done  here  to  warrant 
the  conclusion  that  such  removal  was  fraudulent,  then  the 
defendant  is  not  liable  to  arrest  under  our  laws. 

A  different  rule  exists  when  the  defendant  takes  the  pro- 
perty of  another  unlawfully  in  a  foreign  land,  and  brings  it 
here.  In  such  a  case  the  action  is  brought  for  the  property, 
and  the  right  to  recover  for  it  here  is  based  not  merely 
upon  a  fraud  committed  abroad,  but  upon  the  continued 
possession  of  the  property  obtained  through  such  fraud ; 
and  then  the  act  complained  of  forms  the  cause  of  action, 
and  not  the  mere  cause  for  imprisonment. 

The  affidavit  is  also,  defective  in  stating  the  principal 
matters  relied  upon  to  be  on  information  or  belief.  Where 
such  facts  are  not  within  the  actual  knowledge  of  the  plain- 
tiff or  his  witnesses,  information  may  be  stated ;  but  in  such 
a  case  the  sources  of  the  information  must  be  stated,  so  that 
the  court  can  see  to  what  extent  the  information  can  be 
relied  on,  and  that  it  was  not  communicated  for  the  pur- 
pose merely  of  making  the  affidavit. 
VOL.  XXI.  8 
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Another  defect  in  the  affidavit  is,  that  it  nowhere  shows 
that  the  defendant  did  not  go  to  Havana  prior  to  coming 
to  this  country.  As  that  was  the  only  fact  from  which  any 
fraud  could  be  presumed,  it  should  have  been  shown  that 
the  defendant  had  avoided  doing  what  he  had  declared  to 
be  his  intention,  prior  to  his  collecting  his  moneys,  and  leav- 
ing for  the  United  States. 

There  are  also  other  objections  to  the  sufficiency  of  the 
affidavit  in  this  case  ;  but  as  those  above  mentioned  are 
fatal  to  the  order  of  arrest,  it  is  not  necessary  to  enumerate 
them. 

It  may  well  be  inferred  that  the  defendant  came  to  this 
country,  and  brought  his  funds  with  him,  with  the  intent 
to  prevent  his  creditors  in  Havana  from  obtaining  his  pro- 
perty, and  if  so,  it  seems  but  right  to  aid  the  creditor  in 
following  his  debtor  to  obtain  payment  ;  but  that  can  only 
be  done  when  the  creditor  brings  himself  and  his  debtor 
within  the  provisions  of  our  laws.  In  the  present  case,  the 
facts  disclosed  in  the  plaintiff's  affidavit  do  not  warrant  his 
arrest,  and  the  order  therefor  must  be  vacated,  and  the 
defendant  discharged  in  each  of  the  cases  before  me,  the 
defendant  stipulating  not  to  bring  any  action  therefor. 

— 

SUPREME  COURT. 

ZIBA  COMAN  agt.  JACOB  S.  REESE  and  WILLIAM  F.  ALLEN. 


Where  one  of  the  members  of  a  copartnership  fraudulently  contracts  a  debt  in  the 
purchase  of  property  for  the  use  of  the  firm,  for  which  he  is  liable  to  arrest,  all 
the  members  of  the  copartnership  are  also  liable  to  arrest  for  the  same  fraud, 
although  they  were  ignorant  of  it. 

Broome  General  Term,  .May,  1861. 

Present,  BALCOM,  CAMPBELL  and  PARKER,  Justices. 
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THIS  was  an  appeal  from  an  order  made  at  the  December 
special  term  of  this  court,  held  in  Onondaga  county  in  1860, 
denying  the  motion  of  the  defendant,  Allen,  to  vacate  the 
order  of  arrest  as  to  him,  with  $10  costs. 

The  order  of  arrest  was  granted  by  the  county  judge  of 
Madison  county,  in  October,  1860.  It  required  the  sheriff 
of  that  county  to  arrest  the  defendants  and  hold  them  to 
bail  in  the  sum  of  $300. 

The  affidavits,  on  which  the  order  was  obtained,  showed 
that  the  plaintiff  had  a  cause  of  action  against  the  defend- 
ants, for  the  price  of  some  cattle  he  had  sold  and  delivered 
to  them. 

The  affidavits  also  showed  that  the  defendants  were  part- 
ners in  the  butchering  business  in  the  county  of  Madison ; 
that  the  defendant  Reese,  purchased  the  cattle  of  the  plain- 
tiff, in  the  absence  of  the  defendant  Allen  ;  that  Reese  fraud- 
ulently represented  to  the  plaintiff  at  the  time  he  purchased 
the  cattle,  that  the  defendants  were  the  owners  and  pos- 
sessed of  property,  and  were  perfectly  good  and  able 
to  pay  for  the  cattle  at  any  time ;  that  Reese  knew  such 
representations  were  false,  but  that  the  plaintiff  did  not 
know  they  were  false,  but  believed  they  were  true,  and 
relied  upon  them  in  selling  and  delivering  the  cattle  to  the 
defendants  on  credit. 

The  affidavits  showed  that  Reese  was  guilty  of  a  fraud  in 
purchasing  the  cattle ;  and  as  he  purchased  them  on  credit 
for  the  defendants,  and  as  they  had  the  cattle  and  butch- 
ered them  as  partners,  the  question  was  presented,  whether 
Allen  as  well  as  Reese,  was  liable  to  arrest  for  the  fraud 
»  practiced  by  Reese  in  the  purchase  of  the  cattle. 

L.  T.  BENTLEY,  for  plaintiff. 

J.  STERLING  SMITH,  for  defendant  Allen. 

By  the  court,  BALCOM,  P.  J.  The  defendant  may  be 
arrested,  when  he  has  been  guilty  of  a  fraud,  in  contracting 
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the  debt,  or  incurring  the  obligation  for  which  the  action 
is  brought.  (Code,  §179,  sub.  4.)  The  question  in  this 
case  is  whether  the  defendant  Allen  is  liable  to  arrest  for 
the  fraud  his  partner  Reese,  was  guilty  of  in  purchasing  the 
cattle.  Reese  was  acting  in  the  legitimate  business  of  the 
partnership  when  he  purchased  the  cattle  of  the  plaintff  on 
credit.  The  cattle  came  to  the  hands  of  the  defendants  and 
were  slaughtered  by  them  as  partners.  It  is,  therefore, 
clear  that  the  plaintiff  could  have  avoided  the  contract  of 
sale  of  the  cattle  by  reason  of  the  fraud  of  Reese,  and  main- 
tained trover  for  them  against  both  defendants.  (See 
Hawkins  agt.  rfppleby,  2  Sand.  S.  C.  R.,  421;  1  Hill,  311.) 
In  Hawkins  agt.  Appleby,  it  was  held,  where  goods  are 
obtained  for  the  use  of  a  firm,  by  means  of  the  fraud  of  one 
of  its  members,  the  other  partner,  by  receiving  and  partici- 
pating in  the  use  of  the  goods,  will  be  held  to  have  adopted 
the  fraudulent  act  of  the  one  who  obtained  them,  and  will 
be  placed  in  the  same  situation  in  reference  to  the  rights 
of  the  vendors  of  the  goods,  as  if  he  had  directed  his  part- 
ner to  procure  the  property,  or  had  concurred  with  him  in 
the  transaction.  The  principle  is  elementary  that  all  the 
members  of  a  firm  are  liable  in  a  civil  action  for  the  frauds 
committed  by  one  partner  in  the  course  of  the  transaction? 
and  business  of  the  partnership,  even  when  the  other  part- 
ners had  not  the  slightest  connection  with,  or  knowledge 
of,  or  participation  in  the  fraud.  (Story  on  Partnership, 
§  108.)  Allen  as  well  as  Reese  contracted  the  debt  for  the 
cattle  ;  and  each,  (for  the  purposes  of  this  action,)  was 
guilty  of  a  fraud  in  contracting  it.  The  superior  court  of 
New  York  city  decided  in  Townsend  agt.  Bogart,  (11  Mb., 
355,)  that  in  an  action  in  the  nature  of  an  action  on  the 
case  against  partners  for  obtaining  goods  from  the  plaintiffs 
by  fraud,  a  partner  who  did  not  participate  personally  in 
the  fraud,  is  liable  to  arrest  as  well  as  those  who  did.  I 
approve  of  that  decision,  and  think  we  should  follow  it.  I 
am,  therefore,  of  the  opinion  that  the  defendant  Allen  must 
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be  deemed  guilty  of  a  fraud  in  contracting  the  debt  for  the 
cattle  as  well  as  his  partner  and  co-defendant  Reese.  It 
follows  that  the  order  appealed  from  should  be  affirmed 
with  $10  costs. 

Decision  acccordingly. 


SUPREME  COURT. 

• 

THE  PEOPLE  ex  rel.  JOHN  KELLY,  Sheriff,  &c.  agt.  ROBERT  T. 
HAWS,  Comptroller,  &c. 

Where  the  subject  matter  of  an  account  is  within  the  jurisdiction  of  the  board  of 
supervisors  of  the  county  of  New  York,  their  final  action  thereon,  in  settling 
and  allowing  the  same,  is  conclusive,  upon  the  comptroller  of  that  city,  not- 
withstanding the  broad  language  of  §  6  of  the  act  of  April  15,  1857. 

Accounts  for  services  rendered  in  actions  commenced  by  the  district  attorney  of 
the  county  of  New  York,  under  §  21  of  the  Metropolitan  Police  Act,  do  not 
come  within  the  jurisdiction  of  the  board  of  supervisors  of  that  county ;  they  are 
not  county  charges,  but  Metropolitan  district  or  state  charges. 

But  where  the  accounts  are  for  services  in  actions  brought  by  the  commissioners  of 
excise,  or  in  their  name,  they  come  within  the  jurisdiction  of  such  board  of 
supervisors,  and  on  being  audited  and  settled  by  that  board  the  comptroller  of 
the  city  is  bound  to  pay  them. 

New  York  Special  Term,  May,  1861. 
APPLICATION  for  a  mandamus. 

A.  OAKEY  HALL,  for  the  relator. 
H.  H.  ANDERSON,  for  the  defendant. 

SUTHERLAND,  Justice.  On  the  2d  day  of  April,  1860,  the 
relator  presented  to  the  board  of  supervisors  of  the  county 
of  New  York  an  account  amounting  to  $5,885.20,  for  servi- 
ces which  he  claimed  had  been  rendered  by  him  as  sheriff 
to  or  for  the  county  of  New  York,  and  were  chargeable  to 
said  county;  which  account  was  examined,  allowed,  and 
settled  by  the  board  at  said  sum,  and  was  afterwards  by 
resolution  of  the  board  approved  by  the  mayor,  ordered 
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and  authorized  to  be  paid  by  the  comptroller  from  the 
appropriation  for  "  officers'  and  witnesses'  fees." 

On  or  about  the  2d  day  of  July,  1860,  the  relator  pre- 
sented to  the  said  board  of  supervisors  another  account,  for 
other  services,  amounting  to  $5,911.70,  which  he  claimed 
had  been  rendered  by  him  as  sheriff,  to  or  for  the  county 
of  New  York,  and  which  were  chargeable  to  said  county  ; 
which  account  was  also  examined,  settled  and  allowed  by 
the  said  board,  at  the  last  mentioned  sum,  and  was  in  like 
manner,  by  resolution  of  the  board,  approved  by  the  mayor, 
ordered  and  authorized  to  be  paid  by  the  comptroller  from 
the  same  appropriation. 

These  accounts,  as  thus  allowed,  with  the  resolutions  of 
the  said  board,  were  afterwards  presented  by  the  relator 
to  the  defendant,  as  comptroller  of  the  city  of  New  York, 
and  the  examination  and  allowance  thereof  by  the  city 
auditor,  and  the  approval  thereof  by  the  comptroller,  and 
warrants  for  the  payment  of  the  same,  demanded.  The 
auditor  declined  to  allow,  and  the  comptroller  refused  to 
approve  and  draw  his  warrant  for  a  certain  class  of  items 
in  the  first  account,  amounting  to  $1,696,  or  for  a  certain 
class  of  items  in  the  second  account,  amounting  to  $525, 
on  the  ground  that  they  were  not  legal  county  charges  ; 
the  first  class  of  items  being  charges  for  summoning  jurors 
for  the  court  of  common  pleas  of  the  city  and  county  of 
New  York,  in  certain  actions  brought  by  the  district  attor- 
ney, for  penalties  under  the  Metropolitan  police  act,  and 
the  second  class  of  items  being  charges  for  like  services,  in 
summoning  jurors  in  certain  actions  brought  in  the  court 
of  common  pleas,  for  penalties,  either  under  the  act  entitled 
"An  Act  to  Suppress  Intemperance  and  to  Regulate  the  Sale 
of  Intoxicating  Liquors,"  passed  April  15,  1857,  or  under 
the  said  police  act. 

On  the  21st  day  of  May,  1860,  the  relator  presented  to 
the  said  board  of  supervisors  a  certain  other  account, 
amounting  to  $3,895.96,  for  other  services  claimed  to  have 
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been  rendered  by  him  as  sheriff  for  the  county  of  New  York, 
and  to  be  chargeable  to  said  county;  of  which  amount 
$516.70  were  for  serving  summons  and  complaints  in  said 
actions  brought  by  the  district  attorney  under  the  police 
act,  and  $3,378.26,  the  remainder  thereof,  for  serving  like 
process  or  papers  in  actions  commenced  by,  or  in  the  name 
of,  the  board  of  commissioners  of  excise,  under  said  excise 
act.  This  account  was  also  audited  and  allowed  by  the 
board  of  supervisors,  at  its  full  amount,  and,  by  resolution 
of  the  board,  approved  by  the  mayor,  directed  to  be  paid 
by  the  comptroller  from  the  appropriation  aforesaid. 

This  account  and  the  resolution  directing  its  payment 
were  also  presented  to  the  department  .of  finance  of  the  city ; 
but  the  auditor  refused  to  allow,  and  the  comptroller  refused 
to  approve  the  same,  or  to  draw  his  warrant  therefor,  alleg- 
ing that  the  same  was  not  a  legal  county  charge. 

The  comptroller  paid  all  of  the  two  first-mentioned  ac- 
counts, except  so  much  and  such  items  thereof  as  he  refused 
to  draw  his  warrant  for,  as  aforesaid;  but  such  payment 
was  received  by  the  relator,  under  an  agreement  between 
him  and  the  comptroller,  that  the  same  should  not  prejudice 
the  relator's  right  to  claim  payment  of  the  balance  of  said 
accounts. 

On  an  affidavit  of  the  relator,  substantially  stating  the 
foregoing  facts,  an  order  for  the  defendant,  as  comptroller, 
to  show  cause  why  a  peremptory  mandamus,  commanding 
him  to  draw  his  warrant  for  the  amounts  remaining  unpaid 
upon  such  accounts,  was  granted. 

The  comptroller  appears  and  shows  cause,  and  on  his 
behalf  his  affidavit  is  read,  stating  substantially,  among 
other  things,  as  to  the  account  or  bill  first  in  the  relator's 
affidavit  mentioned,  that  he  refused  to  pay  the  sum  of 
$1,696,  as  in  that  affidavit  alleged ;  that,  as  appears  by  the 
said  bill,  and  as  he  believes  to  be  true,  said  entire  amount 
of  $1,696  is  charged  for  services  alleged  to  have  been  ren- 
dered in  summoning  the  jury  to  attend  the  court  of  com- 
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mon  pleas,  at  terms  of  the  court  in  the  months  of  February, 
March,  April,  May  June,  October,  November  and  December, 
1859 — being  a  charge  of  fifty  cents  in  each  cause,  for  each 
month  or  term  of  said  court,  in  certain  actions  brought  by 
the  district  attorney,  pursuant  to  §  21  of  the  Metropolitan 
police  act — and  that  no  portion  of  said  sum  is  charged  for 
services  in,  or  with  reference  to,  any  other  suits  than  those 
brought  by  the  district  attorney  as  aforesaid ;  that  he  (the 
comptroller)  is  informed  and  believes,  that  no  proof  was 
made  to  the  board  of  supervisors  that  either  of  said  causes 
had  been  noticed  for  trial  at  either  of  said  terms ;  and  he 
verily  believes  that  said  causes  were  not  so  noticed  for  trial 
at  all,  if  at  any,  of  said  terms;  and  (after  explaining  in  the 
affidavit  how  the  calendar  in  the  common  pleas  is  made  up, 
and  the  list  of  causes  on  it  continued  and  added  to)  that 
the  fact  of  the  title  of  the  cause  appearing  on  the  calendar 
is  no  evidence  whatever  that  said  cause  has  been  noticed 
for  trial,  or  is  then  pending ;  as  to  the  second  bill  or  account 
mentioned  in  the  relator's  affidavit,  that  the  amount  of 
$525  is  charged  for  like  services  in  summoning  jurors, 
alleged  to  have  been  rendered  in  actions  commenced  by  the 
district  attorney  under  the  same  section  of  the  Metropolitan 
police  act,  although  alleged  in  the  affidavit  of  the  relator 
to  have  been  commenced  under  the  excise  act.  The  depo- 
nent then  makes  a  similar  allegation  on  information  and 
belief,  that  the  causes  were  not  noticed  for  trial  or  so  placed 
on  the  calendar  as  to  authorize  the  charges  making  up  the 
$525.  The  deponent  further  states  in  his  affidavit,  on 
information  and  belief,  that  said  suits  have  not  been  brought 
to  judgment,  and  that  costs  have  not  been  adjudged  against 
the  plaintiffs  in  said  suits. 

As  to  the  third  bill  or  account  mentioned  in  the  affidavit 
of  the  relator,  the  comptroller  alleges  in  his  affidavit,  that 
the  sum  of  $516.70  is  charged  for  serving  summons  and 
complaints  in  four  hundred  and  seventy  actions  commenced 
by  the  district  attorney,  pursuant  to  the  same  section  of 
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the  Metropolitan  police  act ;  of  which  sum  $235  is  charged 
for  serving  summons  and  $235  for  serving  complaints  in 
the  same  actions ;  being  fifty  cents  for  serving  each  sum- 
mons, and  fifty  cents  for  serving  each  complaint ;  said  sev- 
eral complaints  being  annexed  to,  or  served  with  the  said 
summons,  as  the  deponent  believes  and  charges ;  the  balance 
of  said  sum  of  $516.70  being  for  mileage  in  serving  said 
summons,  and  complaints ;  that  each  of  said  actions,  as  he 
is  informed  and  believes,  is  a  civil  action ;  that  he  is  advised 
that  the  complaints  were  not  process  in  said  actions,  and 
that  no  such  sum  as  that  charged  for  serving  complaints  is 
allowed  by  law  to  the  sheriff,  or  chargeable  against  the 
county,  and  that  none  of  the  said  sums  are  chargeable 
against  the  county ;  that  he  refused  to  draw  his  warrant 
for  the  sum  of  $3,378.26,  included  in  the  third  bill  or  account 
mentioned  in  the  affidavit  of  the  relator,  because  he  was 
advised  and  believed  that  the  same  were  not  chargeable 
against  the  county ;  that  of  said  sum,  $3,014  is  charged  for 
serving  summons  and  complaints,  in  three  thousand  and 
fourteen  actions,  alleged  to  have  been  commenced  in  the 
name  of  the  commissioners  of  excise,  under  the  excise  act; 
$1,507  thereof  being  for  serving  summons  in  said  actions, 
and  $1,507  thereof  being  for  serving  complaints  in  the  same 
actions  ;  the  balance,  $364.26,  being  for  mileage.  Similar 
allegations  to  those  before  made,  as  to  the  summons  and 
complaints  being  served  together,  as  to  the  complaints  not 
being  process,  &c.,  are  then  made  and  insisted  on  to  show 
that  the  said  sum  of  $3,378.26,  and  no  part  thereof,  was 
chargeable  to  the  county. 

•  It  is  further  alleged  in  the  affidavit  of  the  comptroller, 
on  information  and  belief,  that  said  last-mentioned  suits 
have  not,  nor  has  either  of  them  been  tried,  and  that  said 
costs  have  not  been  adjudged  against  the  plaintiffs  therein ; 
and  that  many  of  said  suits,  though  commenced  in  the  name 
of  the  commissioners  of  excise,  were  not  commenced  by 
authority  of  said  commissioners,  but  were  commenced  as 
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permitted  by  the  excise  act,  by  some  person  or  persons  to 
the  deponent  unknown. 

The  question  is,  whether,  on  these  facts  and  allegations 
for  and  against  issuing  the  writ,  a  peremptory  mandamus 
should  issue  to  the  comptroller,  commanding  him  to  pay  or 
draw  his  warrant  for  the  whole  or  any  portion  of  the  dis- 
puted claims  of  the  relator. 

I  cannot  doubt  that  a  mandamus  may  issue  for  the  pay- 
ment of  any  one  or  more  of  the  disputed  claims  or  amounts 
demanded  of  the  comptroller,  or  for  the  payment  of  any 
sum  or  amount  less  than  the  aggregate  of  the  disputed 
claims  or  amounts  demanded  of  the  comptroller. 

As  to  all  of  the  disputed  accounts  or  claims,  the  comp- 
troller insists  that  they  were  not  chargeable  to  the  county, 
and  that  he  has  a  right  to  determine  or  judge  for  himself 
whether  they  were  or  were  not  chargeable  to  the  county. 
He  also  resists  the  payment  on  other  grounds  indicated  in 
his  affidavit,  which  I  have  stated  quite  at  large. 

On  the  part  of  the  relator,  it  is  insisted : 

1.  That  the  action  of  the  board  of  supervisors  in  allow- 
ing and  auditing  the  accounts,  and  adopting  the  resolutions 
for  their  payment,  is  conclusive  upon  the  comptroller  on 
the  question  whether  the  accounts,  or  the  subject  matters 
thereof,  were  properly  chargeable  to  the  county. 

2.  That  if  the  comptroller  has  the  right  to  determine 
whether  the  items  of  the  disputed  accounts  were  chargeable 
to  the  county,  then  that  they  were  so  chargeable. 

The  board  of  supervisors,  in  auditing  and  allowing  ac- 
counts, are  limited  to  the  powers  conferred  upon  them  by 
statute. 

If  the  subject  matter  of  these  disputed  accounts  was 
within  the  jurisdiction  of  the  board  of  supervisors,  the 
comptroller  had  no  right  to  refuse  payment,  independent  of 
the  remarkably  broad  language  of  §  6  of  the  act  relating  to 
the  board  of  supervisors  of  the  city  of  New  York,  passed 
April  15th,  1857.  (The  People  agt.  Lawrence,  6  Hill,  244.) 
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By  the  Revised  Statutes,  the  board  of  supervisors  of  each 
county  has  power  to  examine,  settle  and  allow  all  accounts 
chargeable  against  the  county.  This  power  to  examine, 
settle,  and  allow  involves  the  right  to  reject.  It  is  a  judi- 
cial or  discretionary  power.  (The  People  agt.  Supervisors 
of  Dutchess,  9  Wend.,  508.) 

Where  the  subject  matter  of  the  account  is  within  the 
jurisdiction  of  the  board  of  supervisors,  and  in  the  absence 
of  fraud  or  corruption,  whether  there  is  any  remedy  for  an 
irregular,  improper,  or  mistaken  exercise  of  the  power,  by 
certiorari  or  otherwise,  it  is  not  necessary  now  to  inquire. 
(See  The  People  agt.  The  Supervisors  of  Ml  eg  any,  15  Wend., 
198;  The  People  agt.  Supervisors  of  Queens,  1  Hill,  195; 
Moers  agt.  Smedley,  6  John.  Ch.,  30.) 

In  this  case,  if  the  subject  matter  of  the  disputed  claims 
was  within  the  jurisdiction  of  the  board  of  supervisors,  the 
comptroller,  irrespective  of  the  section  -of  the  act  of  April 
15, 1857,  before  referred  to,  had  no  right  to  refuse  payment 
on  the  ground  that  the  allowance  was  too  much,  or  was 
made  upon  insufficient  evidence,  or  prematurely  made. 
(The  People  agt.  Lawrence,  6  Hill,  above  cited.) 

The  accounts  are  not  before  me,  nor  were  they  presented 
on  the  argument ;  but  I  think  I  must  assume,  on  the  papers 
before  me,  that  it  appears  from  the  accounts  on  their  face, 
that  a  class  of  items  or  charges  in  the  first  account,  amount- 
ing to  $1,696,  and  in  the  third  account,  amounting  to 
$516.70,  were  for  services  rendered  in  actions  commenced 
by  the  district  attorney,  under  §  21  of  the  Metropolitan 
police  act,  or,  at  least,  that  enough  appears  on  the  face  of 
*  the  accounts  to  have  led  to  the  inquiry  and  knowledge  on 
the  part  of  the  board  of  supervisors  of  the  conceded  fact, 
that  $1,696  of  the  first  account,  and  $516.70  of  the  third 
account,  consisted  of  charges  for  services  in  such  actions. 
Assuming  this  to  be  so,  I  think  it  may  be  said  that  it  appears 
on  the  face  of  the  accounts  that  these  classes  of  charges  or 
items,  and,  as  to  them,  the  accounts,  were  not  within  the 


124  NEW  YORK  PRACTICE  REPORTS. 

People  ex  ret.  Kelly  agt.  Haws. 

jurisdiction  of  the  board  of  supervisors  ;  that  it  appears  on 
the  face  of  the  accounts  that  they  were  not  county  charges, 
but  Metropolitan  district  or  state  charges. 

These  actions,  under  §  21  of  the  Metropolitan  police  act, 
mukt  have  been  brought  to  recover  penalties  for  the  benefit 
of  the  police  contingent  fund,  authorized  by  that  act,  for 
no  other  actions  are  authorized  by  that  section.  This, fund 
is  either  the  fund  mentioned  in  §  24,  called  the  "  police  life 
and  health  insurance  fund,"  or  that  named  in  §  27,  called 
"  police  fund,"  as  no  other  funds  are  authorized  by,  or 
mentioned  in  the  act.  The  fund  first  named  is  for  the 
benefit  of  any  and  all  policemen  of  the  Metropolitan  police 
district,  and  to  be  invested  by  the'  comptrollers  of  the  city 
of  New  York  and  Brooklyn,  who  are  made  trustees  of  the 
fund ;  the  moneys  which  constitute  the  fund  mentioned  in 
§  27  are  paid  into  the  state  treasury,  and  are  to  be  paid 
therefrom,  for  the  fiscal  purposes  of  the  Metropolitan  police 
act. 

The  Metropolitan  district,  established  by  the  act,  is  a 
new  geographical  and  governmental  division  of  territory, 
composed  of  several  counties,  theoretically  cemented  to- 
gether by  the  words  of  the  act,  and  the  decision  of  the 
court  of  appeals  determining  its  constitutionality. 

Actions  under  §  21  of  the  Metropolitan  police  act  are  to 
be  brought  by  the  district  attorney,  in  the  name  of  the 
people  of  the  state. 

By  the  Revised  Statutes  (2  R.  S.,  552,  §§13,  14,)  the  costs 
in  the  action,  when  adjudged  against  the  people,  would 
have  been  a  charge  upon  the  state  treasury.  This  provi- 
sion of  the  Revised  Statutes  was  altered  by  the  laws  of 
1832,  ch.  246,  sec.  3,  by  which  it  was  provided  that  the 
costs,  whenever  adjudged  against  the  people  in  such  suit, 
if  the  matter  in  controversy  will  belong  to  any  particular 
county,  city,  town  or  village,  shall  be  a  charge  against  such 
county,  city,  town  or  village. 

It  is  true  that  the  district  attorney  is  a  county  officer, 
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and  in  the  performance  of  his  general  duties  acts  as  a  county 
officer,  and  that  the  Revised  Statutes  (1  R.  S.,  385,  §3, 
subs.  9,  15,)  provide  that  the  moneys  necessarily  expended 
by  any  county  officer,  in  executing  the  duties  of  his  office, 
and  the  contingent  expenses  necessarily  incurred  for  the 
benefit  of  a  county  shall  be  deemed  county  charges ;  but, 
in  bringing  the  actions  under  the  Metropolitan  district  act, 
the  district  attorney  acted  for  the  benefit  of  the  Metropoli- 
tan police  district  or  the  state,  and  I  think  that  in  bringing 
and  conducting  these  actions  he  should  be  considered  an 
officer  of  the  Metropolitan  police  district  or  state.  It  is 
clear  that  New  York,  as  a  county,  could  not  be  benefited 
by  the  suits,  and  was  in  -no  way  interested  in  them,  for  the 
penalties,  when  collected,  would  go  into  the  state  treasury, 
or  into  the  Metropolitan  police  district  "  police  life  and 
health  fund."  The  general  principle  no  doubt  is,  that  the 
services  rendered  for  the  benefit  of  a  county  shall  be  con- 
tingent charges  against  the  county.  (Brady  agt.  The  Su- 
pervisors of  JVeto  York,  2  Sandf.,  472,  and  cases  there  cited.) 
But  the  services  in  the  actions  brought  under  the  Metropo- 
litan police  act  were  not  rendered  for  the  benefit  of  the 
county  of  New  York  alone,  or  as  a  county ;  and,  for  the 
reasons  above  stated,  I  think  the  board  of  supervisors  had 
no  jurisdiction  of  the  relator's  accounts  as  to  the  items  or 
charges  for  services  or  fees,  in  the  actions  brought  under 
the  Metropolitan  police  act. 

Having  no  jurisdiction,  the  auditing  and  allowance  and 
resolution  directing  payment,  by  the  board  of  supervisors, 
as  to  these  disputed  items  or  charges,  were  simply  void. 
The  comptroller  could  raise  the  question  of  jurisdiction 
without  the  aid  of  §  6  of  the  act  of  April,  1857  ;  and  if  he 
had  not  raised  it,  the  court,  on  its  own  motion,  would  be 
compelled  on  that  ground  to  deny  the  mandamus  as  to  these 
disputed  items  or  charges.  (The  People  agt.  Laiorence,  6 
Hill,  before  cited.) 

The  mandamus  is  therefore  denied  as  to  the  sum  of 
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$1,696  in  the  first  account,  and  $516.70  in  the  third  account, 
conceded  to  be  for  charges  or  fees  for  services  in  actions 
under  the  Metropolitan  police  act. 

As  to  $3,376.26,  the  balance  of  the  third  account,  for 
serving  summons  and  complaints  in  actions  brought  by  the 
commissioners  of  excise,  or  in  their  name,  I  think  the  sub- 
ject matter  of  this  part  of  the  account  was  clearly  within 
the  jurisdiction  of  the  board  of  supervisors ;  and  that  the 
mandamus  as  to  that  part  of  the  account  should  be  granted, 
notwithstanding  the  broad  language  of  §  6  of  the  act  of 
April  15th,  1857. 

The  commissioners  of  excise  are  county  officers.  The 
actions  must  be  presumed  to  have  been  brought  for  the 
benefit  of  the  county.  By  §  22  of  the  excise  act,  the  pen- 
alties for  the  recovery  of  which  the  actions  were  brought, 
when  recovered,  are  to  be  paid  over  to  the  treasury  of  the 
county,  for  the  benefit  of  the  poor  of  the  county.  The  sub- 
ject matter,  therefore,  of  this  part  of  the  account  was  within 
the  jurisdiction  of  the  board  of  supervisors.  The  sub- 
ject matter  of  the  charges  or  items  making  up  this  sum  of 
$3,376.26  was  or  might  be  a  county  charge.  It  may  be 
that  the  supervisors  prematurely  audited  and  allowed  this 
part  of  the  account,  or  allowed  too  much,  or  upon  insuffi- 
cient evidence,  or  without  proper  inquiry  as  to  the  condi- 
tion of  the  actions,  or  as  to  whether  they  had  been  com- 
menced with  the  knowledge  or  at  the  instance  of  the  com- 
missioners of  excise,  or  not.  It  may  be,  that  regularly,  the 
attorney  of  the  commissioners  in  the  actions  was  primarily 
liable  to  the  sheriff,  and  the  commissioners  to  their  attornev  : 

V        I 

and  that  the  costs  in  the  actions  should  not  have  been 
allowed  to  the  commissioners  until  they  had  been  actually 
expended  or  paid  by  them — but  the  subject  matter  of  this 
part  of  the  account  being  within  the  jurisdiction  of  the 
board  of  supervisors,  the  question  is,  whether  the  action  of 
this  board,  in  auditing  and  allowing  and  directing  the  pay- 
ment of  this  part  of  the  account,  was  not  conclusive  upon 
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the  comptroller,  so  that  he  could  not  raise  any  question  as 
to  these  matters,  or  any  of  the  questions  indicated  in  his 
affidavit,  except  that  of  jurisdiction. 

The  discretionary  nature  of  the  power  vested  in  the  board 
of  supervisors  to  examine,  settle,  and  allow  all  accounts 
chargeable  against  the  county,  would  appear  to  be  incon- 
sistent with  a  right  on  the  part  of  their  fiscal  agent,  or  dis- 
bursing officer,  to  question  the  regularity  or  propriety  of 
the  exercise  of  their  discretionary  power,  or  indeed  any 
question  except  that  of  jurisdiction. 

The  question  then  is,  whether  the  act  of  April  15th,  1857, 
before  referred  to,  has  repealed  or  modified  the  provision  of 
the  Revised  Statutes  vesting  in  the  board  of  supervisors 
this  full  discretionary  power,  so  that  the  comptroller  could 
or  can,  in  this  case,  raise  any  of  the  questions  indicated  in 
his  affidavit,  or  suggested  in  his  behalf  on  the  argument, 
except  that  of  jurisdiction. 

The  first  sentence  of  §6  of  the  act  declares,  that  the 
finance  department  of  the  mayor,  &c.,  of  the  city  of  New 
York,  and  its  officers,  "  shall  have  the  like  power,  and  per- 
form the  like  duties,  in  regard  to  the  fiscal  concerns  of  said 
board,  (the  board  of  supervisors  of  the  county  of  New 
York,)  as  they  possess  in  regard  to  the  local  concerns  of 
the  said  mayor,  aldermen,  and  commonalty." 

The  22d  section  of  the  act  amending  the  charter  of  the 
city,  passed  the  day  previous,  April  14,  1857,  constructs 
the  finance  department  of  the  city  ;  declares,  that  its  chief 
officer  shall  be  called  "  the  comptroller  of  the  city  of  New 
York,"  and  that  it  shall  have  a  bureau  called  the  "  auditing 
•bureau,"  whose  chief  officer  shall  be  the  "  auditor  of  ac- 
counts ;"  and  also  declares,  that  this  department  of  finance 
"  shall  have  control  of  all  the  fiscal  concerns  of  the  corpo- 
ration," &c.,  and  that  "  it  shall  settle  and  adjust  all  claims 
in  favor  of  or  against  the  corporation,  and  all  accounts  in 
which  the  corporation  is  concerned,  either  as  debtor  or 
creditor." 
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Now,  it  must  be  conceded  that  the  language  of  the  first 
sentence  of  §  6  of  April  15,  1857,  taken  literally,  when  read 
in  connection  with  §  22  of  the  act  amending  the  charter,  is 
broad  enough  to  give  the  officers  of  the  finance  department 
of  the  city  an  absolute  supervisory  power  over  the  acts  of 
the  board  of  supervisors,  in  examining,  settling  and  allow- 
ing accounts  against  the  county,  although  the  "  fiscal  con- 
cerns" of  the  county  of  New  York  are  just  as  local  as  the 
"  fiscal  concerns"  of  the  city  of  New  York,  the  county  and 
city  covering  the  same  territory.  To  allow  this  broad 
meaning  to  this  sentence  would,  in  effect,  be  giving  to  the 
officers  of  the  finance  department  of  the  city  an  absolute 
veto  check  over  the  discretionary  power  of  the  board  of 
supervisors,  although  the  interests  of  the  city  and  county 
are  the  same,  and  although,  by  a  provision  of  the  same  act 
of  April  15,  1857,  the  mayor  of  the  city  has  a  qualified  veto 
power  over  "  every  act,  ordinance  or  resolution"  of  the 
board  of  supervisors,  "  except  such  as  levy  any  special  tax 
or  taxes."  It  maybe  difficult  to  say  what  the  first  sentence 
of  the  act  of  April  15,  1857,  does  really  mean;  but  I  can- 
not think  that  it  was  intended  to  effect  so  extraordinary  a 
purpose. 

The  language  of  the  succeeding  sentence  of  §  6  of  the  act 
of  April  15,  1857,  is  broad  and  vague,  but  I  think  it  should 
be  considered  as  qualifying  the  previous  sentence.  It 
declares  that  "  all  moneys  drawn  from  the  treasury,  by 
authority  of  the  board  of  supervisors,  shall  be  upon  vouch- 
ers for  the  expenditure  thereof,  examined  and  allowed  by 
the  auditor,  and  approved  by  the  comptroller,"  &c.  The 
power  to  examine,  settle  and  allow  accounts  is  one  thing, 
and  the  power  to  examine,  allow  and  approve  vouchers  is 
another  thing.  The  word  voucher  would  seem  to  mean  or 
imply  evidence,  written  or  otherwise,  of  the  truth  of  a  fact — 
that  the  service  had  been  performed,  or  the  expenses  paid 
or  incurred — not  evidence  of  a  legal  or  mental  conclusion 
on  the  question,  whether  the  service  or  expenses,  assuming 
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the  service  and  the  expenses  to  have  been  in  fact  performed, 
paid,  or  incurred,  are  properly  county  charges,  or  are  pro- 
perly allowable  when  the  account  for  them  is  presented  for 
allowance,  or  should  be  allowed  to  A.  B.,  or  to  C.  D. 

Now,  the  comptroller  makes  no  question  that  the  services 
for  which  the  sum  of  $3,378.20,  in  the  aggregate,  is  charged, 
have  not  been  performed. 

When  payment  was  demanded,  he  put  his  refusal  on  the 
ground  that  the  accounts,  or  subject  matters  of  the  accounts, 
were  not  legal  county  charges. 

But  if  the  word  vouchers,  as  used  in  §  6  of  the  act  of 
April  15,  1857,  should  be  extended  to  mean  proper  evidence 
of  the  action  of  the  board  of  supervisors,  in  auditing  and 
allowing  and  directing  the  payment  of  the  accounts,  what 
other  or  further  evidence  of  such  action  could  the  comp- 
troller or  auditor  have  or  require,  than  the  accounts  them- 
selves, with  the  resolutions  of  the  board,  duly  approved  by 
the  mayor,  allowing  them  and  directing  their  payment. 

My  conclusion,  then,  is,  that  the  comptroller  had  no  right 
under  §  6  of  the  act  of  April  15,  1857,  or  otherwise,  to  refuse 
payment  of  $3,376.26  of  the  third  account  mentioned  in  the 
affidavit  of  the  relator,  conceded  to  be  for  services  in  actions 
brought  by,  or  in  the  name  of  the  commissioners  of  excise  ; 
and  that  as  to  that  sum,  and  part  of  the  disputed  account, 
the  mandamus  asked  for  should  be  granted. 

As  to  the  disputed  sum  or  amount  of  $525,  of  the  second 
account  mentioned  in  the  relator's  affidavit,  the  papers 
before  me  leave  me  in  doubt  whether  the  services  for  which 
that  sum  is  charged  were  in  actions  commenced  by  the  dis- 
trict attorney  under  the  Metropolitan  police  act,  or  in  the 
name  of  the  commissioners  of  excise  under  the  excise  act. 
The  relator  in  his  affidavit  says  the  actions  were  brought 
under  the  excise  act ;  and  the  comptroller  in  his  affidavit 
says  they  were  brought  under  the  police  act.  The  comp- 
troller has  the  accounts.  Here  is  a  mistake  of  fact  on  one 
side  or  the  other,  which  can  easily  be  corrected ;  but  it 
VOL.  XXI.  9 
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would  not  be  proper,  I  think,  to  grant  the  mandamus  as  to 
this  sum  on  these  papers. 

But  as  to  this  disputed  sum  of  $525,  the  mandamus  is 
denied  without  prejudice  to  the  right  of  the  relator  to 
renew  the  application  upon  satisfactory  evidence  that  the 
services  for  which  that  sum  was  charged  were  in  fact 
rendered  by  the  relator  in  actions  brought  under  the  excise 
act,  or  were  charged  by  him,  and  allowed  by  the  board  of 
supervisors,  as  rendered  in  such  actions. 

Neither  party  should  have  costs  on  this  motion.  If  I  am 
correct  in  my  views  of  the  questions,  the  relator  demanded 
payment  of  more  than  he  was  entitled  to  demand  of  the 
comptroller ;  and  the  comptroller  refused  to  pay  a  large 
portion  of  the  third  account  mentioned  in  the  relator's  affi- 
davit, which*  he  ought  to  have  paid. 


SUPREME  COURT. 

AMOS  A.  BISSELL  agt.  JESSE  G.  PEARSE. 

In  an  action  for  the  conversion  of  personal  property,  claiming  its  value  by  a  mort- 
gagee entitled  to  the  possession  as  between  him  and  the  mortgagor,  the  defend- 
ant cannot  set  up  as  a  counter  claim  a  lien  upon  the  property  for  its  keeping, 
under  an  agreement  between  him  and  the  mortgagor,  made  prior  to  the  execu- 
tion of  the  mortgage,  although  when  such  agreement  was  made  the  property  was 
under  a  mortgage  to  the  same  mortgagee,  which  had  become  inoperative  by  a 
failure  to  renew  it  during  the  possession  by  the  defendant. 

General  Term,  Fifth  Judicial  District,  May,  1861. 

APPEAL  from  a  judgment  entered  in  favor  of  the  defend- 
ant against  the  plaintiff  on  the  report  of  Ward  Hunt,  Esq., 
referee,  before  whom  the  cause  was  tried. .  The  pleadings 
in  the  case  consist  of  a  complaint  and  answer,  and  are  as 
follows : 

The  plaintiff  complains  of  the  defendant,  and  alleges  the 
following  facts,  constituting  his  cause  of  action :  That  on 
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the  25th  day  of  January,  1859,  he  was  lawfully  in  the  pos- 
session of  a  certain  gray  horse,  about  ten  years  old,  his  own 
property,  of  the  value  of  two  hundred  dollars,  which  pro- 
perty on  that  day  he  left  in  the  possession  of  the  defendant, 
to  be  returned  to  him,  the  said  plaintiff,  whenever  he  should 
demand  the  same.  That  on  or  about  the  28th  day  of  May, 
1859,  the  plaintiff  demanded  of  the  defendant  a  return  of 
the  said  property,  which  the  defendant  refused,  and  the 
defendant  has  converted  the  said  property  to  his  own  use. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
said  defendant  for  the  sum  of  two  hundred  dollars,  with 
interest  thereon,  from  the  26th  day  of  May,  1859,  besides 
the  costs  of  this  action. 

For  answer  to  the  complaint  in  this  action,  this  defend- 
ant hereby  denies  each  and  every  allegation  in  said  com- 
plaint contained. 

2d.  For  a  further  answer,  this  defendant  states,  that  on 
or  about  the  4th  day  of  December,  1858,  the  horse  mentioned 
in  the  complaint,  and  three  other  horses,  owned  by  one  E. 
B.  Bissell,  and  on  that  day  the  said  E.  B.  Bissell  delivered 
said  four  horses  to  said  defendant  at  Clifton  Park,  Saratoga 
county,  to  be  kept,  fed  and  boarded  for  the  winter,  for 
which  the  said  defendant  was  to  receive  seven  shillings  per 
week  for  each  horse,  and  the  same  was  to  be  paid  by  said 
E.  B.  Bissell  before  the  said  horses  should  be  taken  away 
from  said  defendant's  possession,  and  it  was  then  and  there 
agreed  that  the  said  defendant  should  have  the  right  to 
retain  said  horses  until  the  said  price  for  the  keeping  should 
be  paid.  That  in  pursuance  of  said  agreement,  said  four 
•horses  were  delivered  to  said  defendant,  and  he  thereupon 
fed,  boarded  and  kept  them  until  about  April  25,  1859,  and 
that  the  keeping  thereof,  according  to  the  price  aforesaid, 
came  to  the  sum  of  about  $84,  no  part  of  which  has  been 
paid  to  this  defendant. 

That  on  or  about  April  25,  1859,  the  said  E.  B.  Bissell 
applied  to  the  defendant  to  get  possession  of  a  portion  of 
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said  horses  ;  and  it  was  then  and  there  agreed  between  said 
defendant  and  said  E.  B.  Bissell,  that  the  said  Bissell  might 
take  three  of  said  horses,  and  that  the  fourth  one  (being 
the  same  horse  mentioned  in  the  complaint)  should  and 
might  be  retained  by  the  defendant,  until  the  keeping  of 
the  four  horses  should  be  paid  as  aforesaid.  That  in  pur- 
suance of  that  agreement,  the  three  horses  were  on  that 
day  delivered  to  said  E.  B.  Bissell,  and  the  fourth  one  re- 
tained by  the  defendant  under  the  said  agreement,  which 
is  the  same  retaining  mentioned  in  said  complaint.  That 
up  to  the  time  last  mentioned,  the  defendant  had  no  notice 
of  any  title  or  claim  of  the  plaintiff  to  said  property  or  any 
part  thereof,  but  on  the  contrary,  this  defendant,  in  good 
faith,  boarded  said  horses,  and  parted  with  the  other  three, 
upon  the  faith  that  the  said  E.  B.  Bissell  was  the  owner  of 
said  property. 

Wherefore,  this  defendant  will  demand  judgment,  that  said 
horse,  mentioned  in  the  complaint,  be  sold  for  the  payment 
of  the  lien  aforesaid  arid  the  expenses  of  the  sale,  or  for 
such  other  relief  as  may  be  just  and  equitable. 

Upon  the  testimony  the  referee  found  the  following  facts : 
That  on  the  5th  4ay  of  January,  1858,  one  Edwin  B.  Bissell 
was  the  owner  and  in  the  possession  of  the  horse  described 
in  the  pleadings  in  this  action,  and  on  that  day  executed 
and  delivered  to  the  plaintiff  a  chattel  mortgage  upon  said 
horse  and  other  property,  which  mortgage  was  duly  filed  in 
the  town  clerk's  office,  where  the  said  Edwin  B.  Bissell  re- 
sided, on  the  6th  day  of  January,  1858;  that  said  mort- 
gage was  given  in  good  faith,  and  without  any  intention  to 
hinder,  delay  or  defraud  creditors  or  bona  fide  purchasers, 
and  was  given  to  secure  the  payment  of  a  bona  fide  debt, 
due  from  the  said  Edwin  B.  Bissell  to  the  said  plaintiff,  of 
$813,  payable  according  to  the  conditions  of  a  certain  pro- 
missory note,  made  by  the  said  Edwin  B.  Bissell,  payable 
one  year  from  the  5th  day  of  January,  1858  ;  that  said 
plaintiff  was  authorized  by  said  mortgage  to  take  possession 
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of  said  horse  and  other  property,  at  any  time  he  deemed 
himself  insecure,  either  before  or  after  said  note  became 
due  and  payable.  And  the  said  referee  further  finds,  that 
on  the  13th  day  of  January,  1859,  the  said  Edwin  B.  Bis- 
sell executed  and  delivered  to  the  said  plaintiff  a  certain 
other  chattel  mortgage  upon  the  horse  in  question,  and 
other  property,  which  mortgage  was  given  to  secure  the 
payment  of  a  bona  fide  debt  due  from  the  said  Edwin  B. 
Bissell  to  the  plaintiff,  amounting  at  the  date  of  said  mort- 
gage to  the  sum  of  $485,  being  the  balance  due  on  the  first 
mortgage ;  that  said  last  described  mortgage  was,  by  its 
terms,  due  and  payable  immediately,  and  that  the  same  was 
given  in  good  faith,  and  without  any  intention  of  hindering, 
delaying  or  defrauding  creditors  or  bona  fide  purchasers ; 
that  the  same  was  duly  filed  in  the  town  clerk's  office,  where 
the  said  Edwin  B.  Bissell  resided  at  the  time  said  mortgage 
was  executed,  on  the  17th  of  January,  1859.  And  the  said 
referee  further  finds,  that  on  the  4th  day  of  December,  1858, 
the  said  Edwin  B.  Bissell  left  the  said  horse  in  controversy 
in  this  action,  together  with  four  other  horses,  with  the 
defendant  in  this  action,  to  be  kept  and  fed  through  the 
winter  or  until  the  spring  of  1859,  upon  an  express  agree- 
ment that  said  defendant  should  have  a  lien  upon  said  horse 
for  the  keeping;  that  the  said  defendant  was,  at  the  time 
aforesaid,  and  still  is,  a  farmer,  and  not  an  innkeeper ;  that 
in  the  spring  of  1859,  the  said  Edwin  B.  Bissell  demanded 
of  the  defendant  said  horse  in  question  in  his  own  behalf, 
claiming  title  under  and.  by  virtue  of  the  mortgage  herein 
referred  to,  dated  January  13th,  1859;  that  said  defendant 
•refused  to  deliver  the  same  until  the  keeping  and  the  keep- 
ing of  the  three  other  horses  was  paid. 

Upon  the  foregoing  conclusions  of  fact,  and  upon  the 
pleadings  in  this  case,  the  said  referee  ruled  and  decided 
the  following  conclusions  of  law :  That  the  defendant's 
second  answer  is  a  counter  claim,  and  there  being  no  reply 
thereto  it  stands  admitted  for  the  purposes  of  this  action. 
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To  which  ruling  and  decision  the  plaintiff's  counsel  then 
and  there  duly  excepted  ;  that  the  defendant  has  a  lien  on 
the  horse  in  question  for  the  sum  of  $84,  with  interest,  from 
the  time  of  the  commencement  of  this  action ;  to  which 
ruling  and  decision  the  counsel  for  the  plaintiff  then  and 
there  duly  excepted;  that  the  defendant  is  entitled  to  a 
judgment  for  a  foreclosure  of  said  lien,  and  for  the  sale  of 
said  horse,  to  pay  the  same ;  to  which  ruling  and  decision 
the  plaintiff's  counsel  then  and  there  duly  excepted. 

That  if  the  proceeds  of  said  sale  shall  not  be  sufficient  to 
pay  said  lien,  with  costs,  then  said  defendant  is  entitled  to 
recover  the  balance  of  such  costs  against  the  plaintiff  per- 
sonally ;  to  which  ruling  and  decision  the  plaintiff's  coun- 
sel then  and  there  duly  excepted. 

C.  W.  WHITE,  for  plaintiff'. 
E.  F.  BULLARD,  for  defendant. 

MORGAN,  Justice.  I  think  we  cannot  consider  the  special 
findings  of  the  referee,  contained  in  the  judgment  roll  as 
part  of  the  case,  but  must  confine  ourselves  to  what  is  con- 
tained in  the  case  as  afterwards  settled  by  the  referee. 
(Johnson  agt.  Whitlock,  3  Kernan,  344.)  In  Smith  agt. 
Grant,  (15  JV*.  F.  7?.,)  the  court  of  appeals,  although  disap- 
proving the  practice,  allowed  such  a  statement  to  stand, 
because  the  case  as  settled  referred  to  it  as  "  annexed,"  and 
thereby  made  it  a  part  of  the  case. 

There  is  no  such  reference  here,  and  we  must  disregard 
the  statement  of  facts  and  conclusions  of  law  contained  in 
the  judgment  roll.  In  the  case,  the  referee  finds  as  mat- 
ters of  fact,  that  one  Edwin  B.  Bissell,  mortgaged  the  pro- 
perty in  question,  with  other  property  to  the  plaintiff,  Jan- 
uary 6,  1858,  to  pay  a  note  for  $813,  in  one  year  from  Jan- 
uary 5,  1858 ;  which  mortgage  was  duly  filed  in  the  clerk's 
office;  and  that  it  was  given  in  good  faith  and  without 
intent  to  defraud  creditors  or  bonafide  purchasers. 
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That  on  the  fourth  day  of  December,  1858,  while  said 
mortgage  remained  a  valid  security,  the  said  Edwin  B. 
Bissell  left  the  horse  in  question,  with  other  horses,  in  pos- 
session of  the  defendant  Jesse  Gr.  Pearse,  who  was  a  farmer, 
and  upon  an  express  agreement  that  the  defendant  should 
have  a  lien  upon  said  horse  for  the  keeping. 

That  on  the  13th  day  of  January,  1859,  and  after  the 
expiration  of  a  year  from  the  filing  of  the  first  mortgage, 
the  said  Edwin  B.  Bissell  executed  another  mortgage  on 
the  same  property,  to  secure  payment  of  the  balance  of  the 
debt,  which  amounted  to  $485,  and  which  was  due  at  the 
time.  This  new  mortgage  was  duly  filed,  and  the  referee 
finds  that  it  was.  also  given  in  good  faith  without  any  intent 
to  defraud  creditors  or  subsequent  purchasers  in  good  faith. 

That  in  the  spring  of  1859,  the  said  Edwin  B.  Bissell 
demanded  of  the  defendant  the  horse  in  question  in  his  own 
behalf,  claiming  title  under  the  second  mortgage,  but  the 
defendant  refused  to  deliver  the  horse  up,  until  he  was  paid 
for  his  keeping  and  the  keeping  of  the  other  horses. 

It  is  quite  probable  that  by  mistake  the  name  of  E.  B. 
Bissell  is  here  substituted  for  the  name  of  the  plaintiff, 
Jlmos  A.  Bissell. 

There  is  no  exception  to  these  conclusions  of  the  referee. 

By  the  pleadings  the  plaintiff,  Amos  A.  Bissell,  claims  to 
recover  the  value  of  this  horse ;  and  the  defendant,  in  his 
second  answer,  sets  up  a  claim  to  a  lien  for  his  keeping  to 
the  amount  of  $84,  and  demands  judgment  that  the  "  said 
horse  be  sold  for  the  payment  of  the  lien  aforesaid  and  the 
expenses  of  the  sale"  or  for  other  equitable  relief. 

The  referee  finds  as  matter  of  law  upon  the  foregoing 
facts  and  the  pleadings  in  this  action, 

1.  That  the  defendant's  second  answer  is  a  counter  claim 
and  stands  admitted  upon  the  record ; 

2.  That  the  defendant  has  a  lien  for  $84,  as  above  stated ; 
and, 

3.  That  he  is  entitled  to  a  judgment  against  the  plaintiff 
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for  a  foreclosure  of  said  lien,  and  for  a  sale  of  the  horse  to 
pay  the  same. 

If  the  proceeds  of  the  sale  shall  not  prove  sufficient  to 
pay  the  lien  and  costs,  he  declares  the  defendant  entitled  to 
recover  such  costs  personally  against  the  plaintiff.  Excep- 
tions were  taken  by  the  plaintiff's  counsel  to  each  of  these 
propositions. 

Accompanying  the  case,  is  an  opinion  delivered  by  the 
referee  giving  his  reasons  for  coming  to  the  conclusions  as 
above  stated ;  but  I  have  been  unable  to  find  any  fact 
stated  in  the  case,  or  any  evidence,  authorizing  the  state- 
ment in  this  opinion,  that  E.  B.  Bissell  acted  as  the  agent 
of  the  plaintiff  in  creating  the  lien  in  question. 

The  separate  report  of  the  referee,  contained  in  the  judg- 
ment roll,  has  such  a  statement ;  but  the  parties  did  not 
make  that  a  part  of  the  case;  and  if  I  am  right  in  what  I 
have  already  said  upon  that  subject,  we  cannot  regard  it 
as  in  the  case  upon  this  appeal.  I  confess  that  I  am  strongly 
of  the  opinion,  that  the  evidence  entirely  fails  to  show  any 
such  agency;  and  it  is  not  at  all  impossible  but  that  the 
plaintiff's  counsel  excepted  to  such  a  finding  of  fact,  and 
that  it  would  so  appear,  if  it  had  been  put  into  the  case,  as 
finally  settled. 

This  fact  is  of  considerable  importance,  for  if  the  plain- 
tiff made  the  agreement  for  the  lien,  he  is  the  debtor  of  the 
defendant ;  and  then  the  question,  whether  this  claim  may 
not  be  properly  considered  a  counter  claim,  would  come 
fairly  before  the  court  for  its  adjudication. 

The  claim  to  have  the  property  sold  to  satisfy  the  lien, 
on  plaintiff's  default  to  pay  it  within  a  reasonable  time, 
would  be  a  claim  in  equity  against  this  plaintiff,  and  not 
against  E.  B.  Bissell.  The  difficulty  would  be,  that  it  does 
not,  within  the  meaning  of  the  Code,  grow  out  of  the  same 
transaction. 

This  action  is  for  the  conversion  of  the  horse,  which 
grew  out  of  an  event  subsequent  and  distinct  from  the  claim 
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of  the  defendant  to  be  paid  his  demand  for  keeping  the 
horse.  Before  the  Code,  such  a  claim  was  not  a  matter  of 
set-off,  or  recoupment,  but  was  mere  matter  of  defence  to 
such  an  action  as  this.  But  it  is  unnecessary  to  decide 
this  precise  question,  for  the  facts  as  found  in  the  case,  do 
not  warrant  the  conclusion,  that  E.  B.  Bissell  acted  as 
plaintiff's  agent  in  creating  the  lien  upon  the  horse  in  ques- 
tion. It  follows  that  the  defendant  has  no  demand  against 
the  plaintiff  to  recoup  in  this  action — nor  any  counter  claim 
upon  which  an  action  either  at  law  or  in  equity  could  be 
maintained  against  this  plaintiff.  The  defendant's  demand, 
is  against  E.  B.  Bissel,  who  would  be  the  principal  party  in 
an  action  in  equity  to  establish  the  lien  and  enforce  the 
claim  by  a  foreclosure  and  sale.  Upon  this  ground  I  think 
a  new  trial  should  be  granted. 

But  I  am  not  entirely  satisfied  with  the  conclusions  of 
the  referee  in  some  other  respects.  If  the  defendant  can 
claim  to  be  a  purchaser  or  mortgagee  within  the  meaning 
of  the  statute,  (Laws  of  1853,  p.  402,  §3,)  his  claim  is  sub- 
sequent to  the  plaintiff's  first  mortgage.  The  first  mort- 
gage is  held  to  be  bonajide;  and  when  the  defendant's  lien 
was  created,  it  was  in  full  force  and  effect,  the  year  for 
refiling  not  having  expired.  The  omission  to  refile  it  does 
not,  it  seems,  render  it  invalid  as  against  such  a  lien  as  is 
asserted  in  the  case.  (Meech  agt.  Patchen,  14  JV*.  Y.  R.,  71.) 
But  it  is  said  in  the  opinion  of  the  learned  referee,  that 
this  mortgage  has  expired  and  has  never  been  renewed.  It 
was,  however,  held  in  Hill  agt.  Beebe,  (13  JV.  F.  U.,  556,) 
that  a  first  mortgage  was  not  extinguished  by  a  second  mort- 
gage on  the  same  property  to  secure  the  same  debt.  Doubt- 
less a  delay  in  foreclosing  such  a  mortgage,  might  be  some 
evidence  of  a  fraudulent  intent  to  delay  other  creditors ; 
but  the  referee  has  found  as  matter  of  fact,  that  both  these 
mortgages  were  bonajide,  as  against  creditors. 

If  the  lien  had  been  created  subsequent  to  the  expiration 
of  the  time  for  refiling  the  first  mortgage,  it  would  perhaps 
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defeat  the  mortgage  debt  by  virtue  of  §3,  of  the  act  already 
refered  to.  The  referee  speaks  of  the  lien  coining  into 
existence, — or  rather,  its  existence  coming  into  force, — in 
the  winter  and  spring  of  1859.  '  This  was  subsequent  to 
the  expiration  of  tha  year  for  refiling  the  first  mortgage, 
and  I  am  unable  to  understand  what  is  here  intended,  unless 
it  is,  that  the  board  of  the  horses  was  principally  after  the 
expiration  of  the  year  for  refiling  the  mortgage,  although 
the  contract  for  their  board  was  prior  thereto.  There  may 
arise  some  equity  to  aid  the  case  of  the  defendant  growing 
out  of  this  circumstance  ;  and  without  intending  to  express 
any  decided  opinion  upon  the  various  other  questions  which 
the  case  suggests,  and  which  have  been  briefly  alluded  to 
in  this  opinion,  I  am  in  favor  of  reversing  the  judgment ; 
because  neither  the  pleadings  or  the  facts  as  found  by  the 
referee  entitle  the  defendant  to  the  relief  sought  for.  The 
second  answer  is  a  defence,  but  not  a  counter  claim,  and  I 
think  the  referee  erred  in  his  decision  upon  this  point,  with- 
out regard  to  the  other  questions  in  the  case. 

MULLIN,  Justice.  The  plaintiff  being  mortgagee  of  the 
horse,  with  the  right  to  immediate  possession  as  between 
him  and  the  mortgagor,  is  to  be  deemed  the  owner,  and  on 
proof  of  a  demand  and  refusal,  to  maintain  an  action  of 
trover  for  the  horse.  A  demand  and  refusal  was  clearly 
proved,  and  is  found  by  the  referee. 

The  defendant  justifies  his  refusal  on  the  ground  that 
the  mortgagor  had  delivered  to  him  before  the  plaintiff's 
mortgage  was  given,  the  horse  in  question,  with  others,  to 
be  kept,  with  the  agreement  that  he  (the  defendant)  should 
have  a  lien  on  them  for  their  keeping ;  that  after  said  mort- 
gage was  given,  and  without  any  notice  to  the  defendant  of 
the  giving  any  such  mortgage,  the  mortgagor  procured  the 
release  of  three  of  the  four  horses  kept  by  the  defendant ; 
and  the  lien  for  the  keeping  of  the  whole  was  by  agreement 
transferred  to  the  fourth  horse,  which  is  the  one  in  suit, 
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and  that  the  amount  for  the  keeping  never  having  been 
paid  the  defendant  refuses  to  deliver  up  the  horse  so  made 
subject  to  the  lien.  No  lien  existed  in  favor  of  the  defend- 
ant without  an  express  agreement  to  that  effect.  (Grin- 
nell  agt.  Cook,  3  Hill,  485 ;  Fox  agt.  McGregor,  11  Barb.  41.) 

There  was  no  proof  given  before  the  referee  of  an  express 
agreement  that  the  defendant  should  have  a  lien  for  the 
keeping.  The  referee  has  found,  nevertheless,  such  an 
agreement.  That  finding,  as  I  understand  it,  is  predicated 
on  the  undenied  allegation  in  the  answer,  that  such  an  ex- 
press agreement  was  made. 

In  order  to  compel  the  plaintiff  to  put  in  a  reply  to  the 
answer,  or  its  allegations  should  stand  admitted,  the  answer 
must  set  up  a  counter  claim.  Section  168  is  as  follows: 
"  Every  material  allegation  of  the  complaint,  not  contro- 
verted by  the  answer,  as  prescribed  in  §  149,  and  every 
material  allegation  of  new  matter  in  the  answer,  constituting 
a  counter  claim,  not  controverted  by  the  reply,  as  prescribed 
in  ^  153,  shall,  for  the  purposes  of  the  action,  be  taken  as 
true ;  but  the  allegations  of  new  matter  in  the  answer,  not 
relating  to  a  counter  claim,  or  of  new  matter  in  a  reply,  is 
to  be  deemed  controverted  by  the  adverse  party  as  upon  a 
direct  denial  or  avoidance,  as  the  case  may  require." 

The  question,  then,  is,  does  the  part  of  the  answer  in 
which  the  allegation  of  the  making  of  the  agreement  to 
give  defendant  a  lien  is  contained,  set  up  a  counter  claim? 
If  it  does  the  referee  is  right ;  if  not  then  he  could  not  find 
the  existence  of  any  such  lien. 

By  ^  150  of  Code  a  counter  claim  is  thus  defined :  "  The 
'counter  claim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant  and  against  a  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  action  : 

1st.  A  cause  of  action  arising  out  of  the  contract  or 
transaction,  set  forth  in  the  complaint  as  the  foundation  of 
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the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action. 

2d.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract  and  existing  at  the  com- 
mencement of  the  action/' 

To  constitute  a  counter  claim  several  things  must  concur : 

1st.  There  must  be  a  cause  of  action. 

2d.  It  must  arise  out  of  the  contract  or  transaction  set 
forth  in  the  complaint,  or  be  connected  with  the  subject  of 
the  action. 

3d.  It  must  be  in  favor  of  the  defendant  and  against  the 
plaintiff. 

4th.  It  must  be  in  a  case  where  a  separate  judgment  be- 
tween them  may  be  entered. 

Without  stopping  to  discuss  the  question  whether  or  not 
there  may  be  a  counter  claim  in  an  action  of  tort,  but  as- 
suming that  there  may  be,  the  question  recurs  whether  the 
claim  set  up  in  the  answer  is  a  counter  claim  within  the 
true  intent  and  meaning  of  the  Code. 

When  the  horses  were  left  with  defendant  they  were 
owned  by  E.  B.  Bissell ;  and  whatever  arrangement  was 
made  in  reference  to  them  was  made  between  the  said  E. 
B.  Bissell  and  the  defendant.  The  plaintiff  was  not  a  party 
to  the  arrangement;  nor  did  E.  B.  Bissell  act,  or  profess  to 
act,  as  his  agent.  There  is  not,  therefore,  any  cause  of 
action  in  favor  of  the  defendant  and  against  the  plaintiff 
for  the  keeping  of  the  horses. 

The  only  cause  of  action  that  can  be  pretended,  is  the 
claim  for  a  judgment,  that  the  horses  be  sold  and  the  lien 
discharged,  out  of  the  proceeds  of  the  sale.  This  is  not  a 
right  of  action  against  the  plaintiff;  it  is  a  proceeding  in 
rem,  and  with  which  the  plaintiff  has  nothing  whatever  to 
do,  except  as  owner  of  the  horse  sought  to  be  sold.  The 
defendant's  right  of  action  does  not  arise  out  of  any  con- 
tract with  the  plaintiff. 

The  transaction  set  forth  in  the  complaint,  as  the  founda- 
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tion  of  the  plaintiff's  claim,  is  the  illegal  conversion  of  the 
horse  by  the  defendant.  The  right  of  the  defendant  to 
proceed  and  sell,  or  to  have  a  judgment,  that  the  horse  be 
sold  to  pay  the  keeping,  does  not  arise  out  of  the  conver- 
sion, and  cannot  be  claimed  to  be  a  counter  claim  on  that 
ground.  Is  the  defendant's  right  of  action  (if  any)  con- 
nected with  the  subject  of  the  action  ? 

The  subject  of  the  action  is,  in  strictness,  the  conversion  ; 
but  assuming  it  to  be  the  horse,  can  the  defendant's  right 
of  action  be  said  to  be  connected  with  the  horse  ? 

The  words,  connected  with  the  subject  of  the  action,  are 
exceedingly  loose,  and  would  embrace  every  conceivable 
claim  which  can  arise  directly  or  remotely  from  any  act  or 
omission  which  can  be  the  subject  of  a  civil  suit. 

It  was  not  the  intention  of  the  legislature,  I  apprehend, 
to  allow  all  manner  of  rights  of  action  to  be  litigated 
between  parties  under  the  name  of  counter  claims,  merely 
because  they  may  have  had  their  origin  in  the  transaction, 
which  is  the  subject  matter  of  the  suit. 

An  assault  and  battery,  or  libel,  or  false  imprisonment, 
may  be  connected  with  a  sale  of  land,  concerning  which 
the  action  is  brought.  Yet  it  would  hardly  be  claimed 
that,  in  an  action  for  the  value  of  the  land,  these  causes 
of  action  could  be  litigated  under  the  name  of  counter 
claims. 

The  connection  must  be  more  direct  ;  it  must  be  a  cause 
of  action  springing,  if  I  may  use  the  term,  out  of  the  sub- 
ject of  the  plaintiff's  action,  so  connected  with  it  that 
the  claims  of  the  respective  parties  ought  to  be  in  fairness 
Adjusted  in  a  single  suit. 

If  a  landlord  sues  on  a  lease  for  rent,  it  is  proper  that  all 
breaches  of  his  covenants  should  be  adjusted  and  compen- 
sated in  that  action  ;  or  if  the  landlord  is  guilty  of  fraud, 
in  relation  to  the  farm,  the  damages  of  the  tenant  are  a  fair 
subject  of  counter  claim. 

It  is,  perhaps,  impossible  to  lay  down  any  rule  by  which 
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to  determine  what  is  and  what  is  not  a  counter  claim. 
Each  case  must  be  decided  when  .it  comes  up;  and  it  will 
be  found  much  easier  to  decide  what  is  not  than  what  is  a 
counter  claim.  In  this  case,  it  seems  to  me,  there  is  no 
cause  of  action  in  favor  of  the  defendant  and  against  the 
plaintiff;  and  if  there  is,  it  does  not  arise  out  of  contract; 
is  not  connected  with  the  transaction,  which  is  the  founda- 
tion of  the  action ;  nor  is  it  connected  with  the  subject  of 
the  action  in  that  sense  which  is  necessary  to  make  it  a 
counter  claim. 

So  far  as  the  defendant's  rights  rest  on  contract,  they  do 
not  exist  against  the  plaintiff;  so  far  as  they  rest  on  the 
lien,  the  right  of  action  is  in  equity  to  foreclose ;  and  there 
can  be  no  foreclosure  in  this  case,  as  the  pledger  is  not  a 
party  as  between  the  plaintiff  and  his  mortgagor.  The  lat- 
ter has  an  equity  of  redemption,  which  has  never  been  cut 
off.  As  between  the  mortgagor,  the  plaintiff  and  defendant, 
both  of  the  former  have  rights  of  redemption,  which  can 
only  be  barred  by  a  judgment  in  a  suit  in  which  both  are 
parties. 

If  the  plaintiff  is  foreclosed  by  a  judgment  in  this  case, 
the  property  must  be  sold  subject  to  the  mortgagor's  equity 
of  redemption,  which  has  not  been  barred.  A  foreclosure, 
as  against  the  plaintiff  alone,  would  be  an  idle  ceremony — 
an  expensive  and  profitless  proceeding — which  a  court  of 
equity  never  sanctions  nor  suffers.  (2  Story1  sEq.  Jr.,  1030, 
et  seq.',  Story's  Eq.  PL,  §195;  Id.,  §§72;  76(«,)  77.) 

Some  of  the  authorities  cited  relate  to  real  estate ;  but 
there  is  no  difference  in  principle  between  the  rights  of  a 
mortgagor  of  a  chattel  and  of  a  farm,  as  to  their  rights  and 
interests,  and  the  propriety  of  making  them  parties  in  suits 
affecting  their  rights.  In  actions  to  cut  "off  equities,  in  re- 
gard to  either  real  or  personal  property,  the  owners  of  the 
equities  must  be  made  parties. 

The  answer  not  setting  up  a  counter  claim,  the  allega- 
tions contained  in  it  are  not  admitted,  but  are  to  be  deemed 
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denied ;  and,  hence,  there  is  no  evidence  of  an  agreement 
that  defendant  should  have  a  lien  for  the  keeping  of  the 
horses,  and,  of  course,  the  action  cannot  be  maintained. 

The  mere  existence  of  the  lien  was  a  perfect  defence  to 
the  action  if  it  existed ;  and  for  the  purposes  of  a  defence 
affirmative  relief  was  not  necessary.  If  defendant  had  a 
lien,  and  desired  to  cut  off  the  plaintiffs  equity  of  redemp- 
tion, it  was  competent  for  him  to  do  so,  by  sale  of  the 
horse,  upon  notice  to  the  plaintiff.  (Story  on  Bailments, 
§§  308,  310;  Story's  Eq.  Jr.,  §  1031.) 

The  defendant,  however,  had  the  right,  instead  of  selling, 
to  file  his  bill  to  foreclose.  (Story  on  Bailments,  §310; 
Story's  Eq.  Jr.,  §§  1031,  1033.)  It  was  also  proper,  per- 
haps, for  the  defendant,  being  sued  for  the  property,  to  ask 
for  a  foreclosure  by  way  of  affirmative  relief.  (Code,  §274.) 
But  to  entitle  him  to  affirmative  relief  the  proper  parties 
must  be  before  the  court.  I  have  attempted  to  show  that 
a  party  necessary  to  enable  the  court  to  grant  the  relief 
demanded,  is  wanting,  and  for  that  reason,  if  for  no  other, 
the  relief  prayed  for  ought  not  to  have  been  granted. 

The  judgment  should  be  reversed,  and  new  trial  ordered, 
costs  to  abide  the  event. 

The  court  concurred  in  this  opinion. 
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EDWARD  HAYES  agt.  DANIEL  W.  CARRINGTON  and  SPENCER 
'  KIRBY,  impleaded  with  0.  H.  BERRYMAN. 

In  the  case  of  the  death  of  the  principal,  bail  may  be  exonerated  from  their  lia- 
bility under  the  Code,  where  the  death  of  the  principal  occurs  within  twenty  days 
after  the  commencement  of  the  action  against  the  bail,  or  within  such  further 
time  as  may  be  granted  by  the  court  for  the  surrender  of  the  principal.  Or, 
under  the  Revised  Statutes,  where  such  death  occurs  within  the  time,  (twenty 
days)  allowed  to  answer  the  complaint  after  the  service  of  the  summons  on  the 
bail,  or  where  the  complaint  is  not  served,  then  within  the  twenty  days  allowed 
for  an  appearance. 
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Special  Term,  May,  1861. 

MOTION  to  discharge  defendants  as  bail. 

A.  J.  VANDERPOEL,  for  the  defendants. 
G.  SPRING,  for  the  plaintiff. 

HOFFMAN,  Justice.  On  the  16th  of  August,  1858,  an 
action  was  commenced  in  this  court  against  O.  H.  Berry- 
man, and  an  order  of  arrest  was  obtained  against  him.  The 
action  was  for  assault  and  battery. 

Upon  that  arrest  the  present  defendants  entered  into  an 
undertaking  together  with  Berryman,  dated  the  25th  day 
of  August,  1858,  engaging  that  Berryman  should  at  all 
times  render  himself  amenable  to  the  process  of  the  court, 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein.  On  the  sixth  of 
October,  1860,  judgment  was  recovered  against  Berryman 
in  the  sum  of  $1,729.15. 

On  the  9th  of  October,  1860,  process  of  execution  against 
the  property  was  duly  issued,  and  returned  unsatisfied  on 
the  llth  of  December,  on  the  12th  of  December  process 
against  the  person  was  issued;  and  on  the  12th  of  Febru- 
ary, 1861,  that  was  returned,  not  found. 

On  the  25th  of  March  the  present  action  was  commenced 
by  service  of  the  summons  on  the  defendant  Kirby. 

On  the  9th  of  April,  1861,  the  summons  had  not  been 
served  on  the  defendant  Carrington. 

The  defendant  in  the  original  suit,  Berryman,  died  at 
Pensacola,  not  earlier  than  the  2d,  and  not  later  than  the 
6th  of  April,  1861. 

On  the  9th  of  April,  1861,  an  order  was  obtained  on  the 
application  and  affidavits  of  Kirby  and  Carrington  the  bail, 
for  the  present  plaintiff  to  show  cause  why  they  should  not 
be  exonerated  from  their  liability  as  bail  upon  the  under- 
taking, and  why  the  action  should  not  be  discontinued. 
This  motion  is  made  under  the  191st  section  of  the  Code. 
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Two  differing  constructions  of  the  section  are  contended 
for  by  the  respective  counsel.  It  may  be  that  the  twenty 
days,  or  the  extended  time  allowed  by  an  order,  applies 
only  to  the  case  of  a  surrender ;  it  may  also  be,  that  it  is 
referrible  to  each  cause  for  exoneration  enumerated  in  the 
section. 

It  will  assist  in  obtaining  a  true  interpretation,  to  ascer- 
tain how  the  law  stood  before  the  Code. 

In  England  the  death  at  any  stage  of  a  suit  before  the 
return  of  the  capias  ad  satisfaciendum  against  the  princi- 
pal, gave  the  right.  But  the  court  refused  to  relieve  the 
bail,  when  the  death  took  place  after  the  return  day  of  the 
ca.  sa.  though  it  was  not  actully  returned.  (Taney  agt. 
Berry,  2d  Ld.  Raym.,  1452 ;  2  Strange,  717  ;  Glyer  agt.  Yates, 
2  Strange,  517 ;  Richardson  agt.  Gransten,  6  Term  R.,  284.) 

In  Olcott  agt.  Lilley,  (4  John.  R.,  407,)  the  court  said 
there  was  no  case  in  which  the  death  of  the  principal,  after 
the  return  of  the  ca.  sa.  had  been  allowed  as  a  ground  of 
relief.  All  the  cases  agree  that  after  the  bail  is  fixed  de 
jure,  they  take  the  risk  of  the  death  of  the  principal.  The 
time  which  is  allowed  the  bail  ex  gratia  is  at  their  peril. 

In  Davidson  agt.  Taylor,  (12  W/ieaton,  604,)  Ch.  J.  MAR- 
SHALL says,  courts  allow  bail  "  to  surrender  their  prin- 
cipal within  a  limited  time  after  the  return  of  the  sci.  fa. 
against  them,  as  a  matter  of  favor  and  not  as  a  matter 
pleadable  in  bar.  But  the  rule  has  never  been  applied  to 
cases  where  the  principal  dies  after  the  return.  In  such 
a  case  bail  is  considered  fixed  by  the  return  of  the  ca.  sa. 
(against  the  principal,)  and  his  death  afterwards  does  not 
Entitle  the  bail  to  an  exoneretur." 

So  in  White  &gt.  Blake,  (22  Wend.,  612,)  BRONSON,  Justice, 
said:  "The  plaintiff's  counsel  is  right  in  saying,  that  if 
the  principal  had  died  after  the  return  of  the  ca.  sa.  the 
bail  could  not  have  been  relieved."  This  was  doubtless 
said  in  relation  to  the  practice  before  the  statute  of  1830, 
next  cited.  (See  also  Champion  agt.  Noyes,  2  Mass.  JR.,  485.) 
VOL.  XXI.  10 
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By  the  Revised  Statutes  of  1830,  (vol,  2,  p.  383,  §347,) 
"  Where  the  defendant  in  a  suit  shall  die  after  the  return 
of  the  execution  against  his  body  and  before  the  expiration 
of  eight  days  from  the  return  of  the  process  served  on  his 
bail,  the  court  shall  relieve  such  bail,  on  the  same  terms  as 
if  they  had  surrendered  their  principal  at  the  time  of  his 
death." 

The  rules  of  practice  in  the  other  cases,  such  as  discharge 
under  a  bankrupt,  or  non-imprisonment  act,  may  be  gath- 
ered from  White  agt.  Blake,  ut  supra ;  Stoner  agt.  Somber- 
ger,  (19  Wend.,  121  ;)  Campbell  agt.  Palmer,  (6  Cow.,  596  ;) 
Petersdorf  on  bail,  390,  392;  Jones  agt.  Ellis,  (1  AdoL  and 
Ellis,  382.)  The  application  might  be  made  within  the 
period  which  the  bail  possess  for  surrendering  the  principal. 

White  agt.  Blake  is  very  instructive.  The  defendant  had 
become  special  bail  for  a  non-resident  debtor.  In  January, 
1839,  judgment  was  recovered  against  the  principal.  In 
June  following,  a  ca.  sa.  was  returned  non  est.  In  Decem- 
ber 1839,  the  plaintiff  commenced  his  action  against  the 
bail,  who  obtained  an  order  enlarging  the  time  for  surrender 
until  May,  1840.  Before  the  time  expired,  an  act  placing 
non-residents  on  a  footing  with  residents  as  to  imprison- 
ment for  debt,  was  passed.  (Laws  1840,  p.  220.)  On  the 
6th  of  May  1840,  judgment  was  perfected  against  the  bail ; 
and  in  June,  1840,  a  motion  was  made  for  an  exoneretur. 
The  motion  was  granted.  The  distinction  was  taken  be- 
tween cases  of  death,  and  cases  in  which  before  the  time 
for  surrender  had  expired,  the  law  had  discharged  the 
debtor  from  imprisonment.  A  surrender  of  the  person  then 
would  be  a  useless  ceremony. 

It  is  not  necessary  to  inquire  whether  the  right  to  an 
exoneretur  exists  in  these  cases  of  legal  discharge  until 
judgment  against  the  bail,  or  whether  it  may  be  granted  as 
a  matter  of  favor  until  then. 

The  power  to  extend  the  time  to  surrender  under  the 
Code  is  fully  recognized,  (  Gilbert  agt.  Eulkley,  1  Duer,  668 ; 
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Bank  of  Geneva  agt.  Reynolds,  20  How.,  18 ;  and  Baker  agt. 
Curtis,  10  Alb.,  279,)  and  I  should  think  that  a  legal  dis- 
charge within  the  extended  time,  as  available  now  as  it 
was  before  the  Code. 

One  reading  of  the  191st  section,  is  this:  The  bail  may 
be  exonerated  ; 

1st.  By  the  death  of  the  defendant  within  twenty  days 
after  the  commencement  of  the  action  against  such  bail,  or 
within  such  further  time  as  may  be  granted  by  the  courts, 
for  the  surrender  of  the  principal ;  or, 

2d.  By  the  imprisonment  of  the  principal  in  a  state 
prison,  within  the  same  period ;  or 

3d.  By  the  legal  discharge  of  the  principal  from  the 
obligation  to  render  himself  amenable  to  the  process  against 
him,  within  the  same  period ;  or 

4th.  By  a  surrender  of  the  principal  to  the  sheriff  of  the 
county  where  he  was  arrested,  in  execution  of  the  process, 
within  the  same  period. 

This  reading  requires  us  to  interpolate,  as  applicable  to 
the  case  of  death  in  the  cause  respecting  further  time,  a 
clause  such  as  I  have  above  italicized. 

The  counsel  of  the  plaintiff  pointedly  observed,  that 
there  could  not  be  an  extension  by  the  court,  of  the  time 
to  die  or  get  a  discharge.  The  extension  was  to  do  an  act 
within  the  further  time  which  the  bail  were  to  have  done 
before. 

The  other  reading  requires  us  to  construe  the  section  thus : 
The  bail  may  be  exonerated  ; 

1st.  By  the  death  of  the  defendant,  within  such  time  as 
•under  the  existing  law,  the  bail  is  entitled  in  that  event,  to 
a  discharge ;  or 

2d.  By  the  imprisonment  of  the  defendant  in  a  state 
prison  within  a  similar  period  ;  or 

3d.  By  his  legal  discharge  from  his  obligation  within  a 
similar  period ;  or 

4th.  By  a  surrender  within  twenty  days  from  the  com- 
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mencement  of  the  action  against  such  bail,  or  within  such 
further  time  as  may  be  granted  by  the  court  to  make  a  sur- 
render. 

I  am  of  opinion  that  the  first  reading  of  the  section  can 
be  sustained.  It  is  not  necessarily  at  variance  with  the 
grammatical  sense  of  the  section.  It  seems  to  me  to  give 
a  comprehensive  and  a  precise  rule  for  every  case. 

But  suppose  this  view  is  wrong,  and  in  the  case  of  death, 
the  period  at  which  the  bail  is  fixed  is  governed  by  the 
former  law.  By  force  of  sections  468,  469  and  471,  the 
provisions  of  the  Revised  Statutes  which  I  have  quoted, 
would  furnish  the  rule,  unless  it  is  inconsistent  with  the 
Code,  or  is  not  in  substance  applicable  to  actions  under  it. 
(§471.) 

The  statutes  referred  to  has  fixed  eight  days  after  the 
return  of  the  process  against  the  bail,  for  the  limit  of  the 
time  within  which  the  death  of  the  principal  shall  work  a 
discharge. 

There  is  no  longer  a  return  of  process,  in  the  sense  in 
which  it  was  then  understood  ;  but  here  is  its  equivalent  in 
the  time  allowed  to  answer  the  complaint  after  service  of  a 
summons,  which  is  twenty  days  (§128;)  or  where  a  com- 
plaint is  not  served,  the  twenty  days  allowed  for  an  ap- 
pearance, (§  130.)  The  defendant  has  that  time  to  put 
himself  in  court,  to  surrender  or  defend. 

It  seems  to  me  that  the  defendants  are  entitled  to  the 
order  for  their  discharge, 

Order  accordingly. 
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SUPREME  COURT. 
THE  PEOPLE  agt.  ELIZABETH  P.  McCRANEY. 

On  removing  an  indictment  from  the  oyer  and  terminer  into  the  supreme  court  by 
certiorari  under  the  Revised  Statutes,  it  is  necessary  for  the  court  below  to  make 
and  file  a  return  to  the  writ,  before  jurisdiction  is  acquired  of  the  cause  in  the 
supreme  court. 

The  court  of  sessions  has  no  power  to  arraign  a  defendant  on  or  receive  a  plea  to  an 
indictment  for  murder ;  and  a  legal  issue  in  criminal  as  in  civil  cases  is  requisite 
before  the  court  will  entertain  a  motion  to  change  the  place  of  trial. 

Motion  to  change  the  place  of  trial  on  an  indictment  for  murder  on  the  ground  of 
undue  excitement,  denied  without  regard  to  the  merits,  where  it  did  not  appear 
from  the  motion  papers,  that  a  return  had  been  made  or  filed  to  the  writ  of  cer- 
tiorari removing  the  case  from  the  oyer  and  terminer  to  the  supreme  court,  and 
where  there  was  no  issue  joined,  except  by  an  arraignment  and  plea  in  the  court 
of  sessions. 

Broome  Special  Term,  third  Tuesday  of  April,  1861. 

MOTION  by  defendant  to  change  place  of  trial  from  Otsego 
to  Montgomery  county,  on  the  ground  of  undue  excitement. 
The  facts  on  which  the  decision  is  grounded  are  sufficiently 
stated  in  the  opinion  of  the  court. 

L.  L.  BUNDY,  for  defendant. 

E.  COUNTRYMAN,  district  attorney,  for  people. 

PARKER,  Justice.  I  regret  that  this  case,  as  presented 
by  the  papers  on  which  this  motion  is  made  and  resisted, 
stands  in  such  position  as  to  preclude  its  decision  on  the 
merits. 

Two  preliminary  questions  arise,  one  insisted  upon  by 
'the  counsel  for  the  people  on  the  argument,  and  the  other 
not,  either  of  which,  in  my  judgment,  presents  an  insuper- 
able obstacle  to  the  granting  of  the  motion. 

In  the  first  place,  in  entering  upon  an  examination  of  the 
case,  I  find  myself  met  by  the  question,  (not  raised  by  the 
counsel  for  the  people  it  is  true,)  whether,  from  the  papers 
before  the  court,  enough  appears  to  show  that  this  court 
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has  possession  of  the  case,  so  that  it  can  make  the  order 
asked  for  by  the  defendant. 

An  indictment  was  found  in  the  court  of  sessions  of 
Otsego  county,  in  February  last,  against  the  defendant,  for 
murder,  which  after  defendant  had  been  arraigned  in  that 
court  and  pleaded  not  guilty  to  the  indictment,  was  sent  to 
the  oyer  and  terminer.  Subsequently  a  writ  of  certiorari 
was  issued  out  of  this  court,  the  same  having  been  duly 
allowed  on  the  6th  of  March,  1861,  to  remove  the  indict- 
ment into  this  court,  Avhich  writ  was  in  the  language  of  the 
affidavit  of  the  defendant's  attorney,  "  duly  filed  in  the 
clerk's  office  of  Otsego  county,  on  the  9th  day  of  March, 
inst,"  a  copy  of  the  writ,  tested  and  allowed  on  the  6th  of 
March,  1861,  returnable  forthwith,  and  marked  "  filed  March 
9th,  1861,"  certified  by  the  clerk  of  Otsego  county,  is  pre- 
fixed to  the  affidavit. 

This  is  all  that  is  brought  to  the  knowledge  of  the  court 
respecting  the  writ  or  proceedings  under  it,  since  it  was 
issued.  There  is  nothing  to  show,  or  from  which  it  can  be 
inferred,  that  any  return  has  been  made  to  it.  On  the  con- 
trary, from  the  fact  that  no  intimation  of  any  such  return 
appears  in  the  papers  upon  either  side,  I  infer  that  none 
has  been,  in  fact  made. 

It  is  evident  that  this  court  has  no  jurisdiction  of  the 
case  until  the  court  below  makes  its  return,  sends  here,  as 
commanded  by  the  writ,  the  "  indictment,  record  and  pro- 
ceedings." Neither  the  issuing  of  the  writ  nor  the  filing  of 
it  with  the  clerk  of  this  court,  (even  if  that  were  done, 
which  does  not  appear,  for  the  clerk  of  Otsego  county,  is 
clerk  of  the  oyer  and  terminer  as  well  as  of  this  court,) 
removes  the  indictment.  Until  the  return  to  the  writ  by 
the  court  to  which  it  is  sent,  the  indictment  remains  in  that 
court,  and  this  court  can  make  no  order  in  regard  to  it, 
except  to  enforce  obedience  to  the  writ,  and  compel  the 
making  of  the  return,  the  sending  of  the  indictment,  &c., 
into  this  court. 
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If  the  fact  of  the  return  having  been  made  were  not  thus 
jurisdictional,  in  the  absence  of  any  objection  on  the  part 
of  the  counsel  for  the  people,  I  should  presume  it  to  have 
been  made.  But  before  assuming  jurisdiction  over  the 
indictment,  I  deem  it  the  duty  of  the  court  itself,  to  be 
assured  from  the  papers  before  it,  that  it  has  such  jurisdic- 
tion and  that  it  can  make  an  effectual  order  in  the  premises. 
If  no  return  has,  in  fact  been  made,  an  order  changing  the 
place  of  trial  would  be  a  nullity,  and  a  trial  in  another 
county,  in  pursuance  of  it,  such  error  as  would  be  cause  for 
setting  aside  any  conviction  which  might  be  had  upon  it. 
It  is  very  evident,  therefore,  that  enough  should  appear  in 
the  papers  before  the  court  upon  such  a  motion  as  this,  to 
show  jurisdiction  to  make  the  order  asked  for. 

Another  preliminary  objection  —  one  raised  by  the  counsel 
for  the  people  on  the  argument  —  exists  in  the  fact  that 
there  is  no  issue  yet  joined  upon  the  indictment.  I  am 
entirely  satisfied  that  the  court  of  sessions,  at  which  the 
indictment  was  found  had  no  jurisdiction  to  arraign  the 
defendant,  and  receive  her  plea  to  the  indictment.  If  it 
might  do  that,  it  must  of  necessity,  have  received  whatever 
appropriate  plea  the  defendant  chose  to  put  in,  a  plea  of 
"  guilty,"  as  well  as  of  "  not  guilty."  But  "  a  plea  of  guilty 
is  the  highest  kind  of  conviction  of  which  the  case  admits," 
(2  Hale,  225,)  so  that  if  the  defendant  had  put  in  the  plea 
of  guilty,  she  would  have  been  convicted  in  the  court  of 
sessions  of  the  crime  of  murder,  which  is  plainly  beyond 
the  jurisdiction  of  the  court.  (3  R.  S.,  302,  §5,  sub.  2,  bth 
ed.}  The  plea  was  a  nullity,  and  no  issue  has  been  joined 
•  in  the  case. 

This,  under  the  practice  of  the  court,  as  now  established, 
in  civil  cases,  would  be  a  sufficient  answer  to  the  applica- 
tion, (Rule  58,  supreme  court  rules  of  1858,  and  cases  there- 
under cited;  12  How.,  79,)  and  this  motion  is  to  be  decided 
•  according  to  the  practice  in  civil  cases,  both  because  of  the 
above  rule,  and  the  implication  of  the  statute.  (3  R.  S., 
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1025,  §94,  5th  ed.)  The  reason  of  the  rule  applies  quite 
as  strongly  in  criminal  as  in  civil  cases.  In  this  case  for 
example,  in  order  to  give  any  effect  whatever  to  the  facts 
shown  by  the  defendants  affidavits,  the  court  must  assume 
that  a  plea  of  not  guilty  will  be  put  in  to  the  indictment — 
whether  such  plea  will  be  put  in  or  not,  the  court  cannot 
know — so  that,  as  the  case  now  stands,  the  alleged  excite- 
ment is  immaterial  and  can  be  made  material,  only,  by  the 
joining  of  an  issue  of  fact,  upon  which  it  may  bear.  It  is, 
therefore,  premature  to  make  the  motion  before  an  issue 
shall  have  been  joined  in  the  case. 

For  the  reasons  above  given,  the  motion  must  be  denied, 
without  any  reference  to  the  merits,  which  it  would  be  out 
of  place  for  me  now  to  examine.  The  denial,  will  be  of 
course,  without  prejudice  to  the  defendant's  right  to  renew 
it,  when  the  present  obstacles  shall  have  been  removed. 

The  clerk  of  Otsego  county  will  enter  the  proper  order. 


SUPREME  COURT. 
ISKAEL  COOK  agt.  JAMES  ROACH. 

Affidavits,  whether  original  or  additional,  founded  on  hearsay,  without  stating  tha 
sources  of  information,  are  insufficient  to  sustain  an  order  of  arrett. 

New  York  Special  Term,  May,  1861. 
MOTION  to  vacate  order  of  arrest. 

INGRAHAM,  Justice.  The  affidavit  of  Bullock  is  not  sworn, 
and  is  not  considered. 

The  affidavit  on  which  the  order  was  granted  was  scarcely 
sufficient  for  such  a  purpose.  The  portion  which  negatives 
the  truth  of  the  defendant's  representations  is  only  on  hear- 
say, and  the  sources  of  information  are  not  stated.  This  is 
not  sufficient  for  an  order  of  arrest. 
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These  alleged  representations  are  contradicted  by  the 
defendant,  who  states  they  are  not  true,  and  that  the  farm 
was  owned  by  him  at  the  time.  The  new  affidavits  on  the 
part  of  the  plaintiff  do  not  meet  this  defect,  but  seem  to 
relate  to  the  counter  claim.  The  affidavits  are  not  suffi- 
cient to  sustain  the  order  of  arrest. 

Motion  granted,  defendant's  costs  110,  to  abide  event. 


SUPREME  COURT. 
DAVID  WINANS  agt.  JAMES  MASON  and  others. 

A  delay  of  seven  years,  by  an  attorney,  before  moving  to  set  aside  a  satisfaction 
of  a  judgment,  and  to  enforce  his  lien  for  costs,  is  fatal  to  his  application. 


York  Special  Term,  May,  1861. 
MOTION  to  vacate  satisfaction  of  judgment,  &c. 

INGRAHAM,  Justice.  The  judgment  in  this  case  was  re- 
covered in  1850.  The  plaintiff  and  defendants  settled  in 
1854,  when  the  plaintiff  satisfied  the  judgment  of  record, 
and  the  attorney  now,  in  1861,  moves  to  set  aside  the  satis- 
faction, because  his  costs  were  not  paid.  Since  the  settle- 
ment one  of  the  defendants  is  dead,  who  had  charge  of  the 
business  settlement. 

Whatever  might  have  been  the  result  if  the  attorney  had 

moved  in  proper  season,  I  have  no  hesitation  in  holding 

•that  he  has.  by  his  neglect,  lost  any  lien  on  this  judgment. 

After  two  years  he  ceased  to  be  attorney,  and  could  not 
have  satisfied  the  judgment  or  exercise  any  control  over  it. 
No  other  person  but  the  plaintiff  could  then  satisfy  it.  In 
the  absence  of  any  notice  to  the  contrary,  I  think  the  de- 
fendants had  good  reason  to  presume  that  the  plaintiff  had 
settled  with  his  attorney.  But  in  addition  thereto  he  has 
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waited  seven  years  since  the  settlement,  and  until  the  de- 
fendant who  made  it  is  dead. 

It  is  too  late  to  make  such  a  motion,  or  to  open  a  satis- 
faction of  a  judgment,  for  such  a  purpose. 

Motion  denied. 


SUPREME  COURT. 
EDWARD  L.  LYNCH,  Receiver,  &c.  agt.  JOHN  R.  MURRAY. 

Where  breaches  of  an  agreement  are  relied  on  as  the  foundation  of  an  action,  suffi- 
cient of  the  agreement  must  be  set  forth  in  the  pleading,  that  the  court  may  see 
that  the  breaches  actually  exist,  and  to  what  extent. 

New  York  Special  Term,  February,  1860. 

MOTION  to  make  answer  more  definite  and  certain. 

LEONARD,  Justice.  When  a  party  relies  upon  any  breaches 
of  an  agreement  as  the  foundation  of  an  action,  he  must  set 
forth  in  his  pleading  sufficient  of  the  agreement  to  make  it 
appear  to  the  court  that  the  breaches  complained  of  do 
actually  exist,  and  to  what  extent. 

The  tenth,  and  some  other  sections  of  the  answer,  set  up 
new  matter  as  an  affirmative  defence. 

The  practice  requires  the  pleader  to  specify  each  separate 
cause  of  action  or  defence,  and  the  answer  is  quite  defect- 
ive in  this  respect. 

Nor  are  there  any  clauses  of  the  contract  alleged  in  any 
of  the  pleadings  that  require  McGuire  and  Evans  to  do  the 
particular  work  which  the  defendant  complains  that  they 
have  not  done. 

The  answer  must  be  made  more  definite  and  certain  in 
these  respects. 

The  plaintiff  is  also  entitled  to  the  bill  of  particulars 
required. 
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Where  the  plaintiff's  attorney  gets  the  consent  of  the  defendant  to  discontinue  the 
action,  without  the  knowledge  of  the  defendant's  attorney,  but  enters  no  order, 
nor  gives  any  notice  of  discontinuance,  the  plaintiff  must  pay  all  subsequent  costs 
made  by  the  defendant's  attorney  in  noticing  the  cause,  taking  default,  &c. 

New  York  Special  Term,  February,  1861. 

THIS  action  was  brought  to  recover  the  sum  of  $1,000  for 
an  alleged  slander.  The  plaintiff  in  his  complaint  charges 
the  defendant  with  having,  on  the  12th  July,  1859,  uttered 
in  the  presence  and  hearing  of  a  great  number  of  persons, 
"  that  plaintiff  poisoned  his  wife;  he  administered  to  her 
poison,  or  some  drug,  for  the  purpose  of  having  her  con- 
ducted to  a  lunatic  asylum ;"  "  that  he  has  bribed  some 
physicians,  and  paid  them  ten  dollars,  to  assist  him  to 
accomplish  his  design,"  meaning  thereby  that  plaintiff  had 
bribed  a  physician  to  give  a  certificate  of  the  insanity  of 
his  said  wife,  so  that  she  should  be  conveyed  to  a  lunatic 
asylum ;  and  further,  that  he,  plaintiff,  has  so  done  to 
enable  said  plaintiff  to  cohabit  and  live  with  another  female. 
The  defendant,  by  his  answer,  specifically  denied  all  the 
allegations  of  the  complaint.  On  the  llth  instant,  the 
cause  being  reached,  the  plaintiff  not  appearing,  the  defend- 
ant moved  the  court  to  dismiss  the  action  with  costs,  which 
motion  was  thereupon  granted.  The  plaintiff's  attorney, 
upon  his  own  affidavit,  now  moves  to  discontinue  this  action, 
and  produces  a  consent  purporting  to  be  signed  by  the  de- 
fendant and  plaintiff's  attorney  on  the  24th  March,  1860. 
The  motion  was  opposed  by 

A.  H.  REAVEY,  defendant's  counsel. 
RANKEN  &  REAVEY,  defendant's  attorneys. 

ROBERTSON,  Justice.  The  plaintiff's  attorney  seems  to 
have  obtained  the  defendant's  consent  to  discontinue  with- 
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out  the  knowledge  of  the  attorney,  and  allowed  the  latter 
to  go  on  noticing  the  cause  and  taking  the  default  of  the 
plaintiff  without  applying  to  the  court  to  enter  an  order  of 
discontinuance.  Although  the  default  is  excused,  the  attor- 
ney is  entitled  to  the  costs  he  has  been  put  to  by  the  plain- 
tiff's neglect.  The  default  may,  therefore,  be  opened,  and 
an  order  for  discontinuance  entered,  upon  the  plaintiff's 
paying  the  cost  of  the  term,  being  ten  dollars,  with  any  dis- 
bursements by  the  defendant's  attorneys,  and  the  costs  of 
opposing  the  motion,  fixed  at  ten  dollars. 


SUPREME  COURT. 

GUSTAV  LINDENMULLER,  plaintiff  in  error  agt.  THE  PEOPLE, 
defendants  in  error. 

The  Christian  religion  has  always  been  engrafted  upon  our  laws  and  entitled  to 
protection  as  the  basis  of  our  morals  and  the  strength  of  our  government. 

Therefore,  every  act  done  maliciously,  tending  to  bring  religion  into  contempt,  may 
be  punished  at  common  law,  and  the  Christian  Sabbath,  as  one  of  the  institu- 
tions of  that  religion,  may  be  protected  from  desecration  by  such  laws  as  the  legis- 
lature maydeem  necessary  to  secure  to  the  community  the  privilege  of  undisturbed 
worship,  and  to  the  day  itself  that  outward  respect  and  observance  which  may  be 
deemed  essential  to  the  peace  and  good  order  of  society. 

The  statute  (April,  I860,)  prohibiting  certain  exhibitions  and  plays  on  Sunday,  is 
not  unconstitutional,  because,  the  legislature  are  the  sole  judges  of  the  acts 
proper  to  be  prohibited  with  a  view  to  the  public  peace,  and  as  obstructing  reli- 
gious worship,  and  bringing  into  contempt  the  religious  institutions  of  the  people. 

Besides,  the  establishment  and  regulation  of  the  Sabbath  as  a  civil  and  political 
institution  is  within  the  just  powers  of  the  civil  government ;  the  right  of  the  legis- 
lature, therefore,  to  control  and  regulate  it,  and  its  observance,  not  affecting  to 
interfere  with  religious  belief  or  worship,  faith  or  practice,  is  a  necessary  sequence. 

The  legislature  having  declared  substantially  that  Sunday  theatres  are  a  nuisance, 
and  come  within  the  description  of  acts  and  practices  which  are  not  protected  by 
the  constitution,  the  court  could  not,  if  it  would,  review  their  discretion  and  sit  in 
judgment  upon  the  expediency  of  their  acts.  (This  agrees  with  People  agt. 
Hoym,  20  How.,  76,  N.  Y.  Superior  Court,  HOFFMAN,  Justice.) 

New  York  General  Term,  May,  1861. 

Present,  CLERKE,  SUTHERLAND  and  ALLEN,  Justices, 
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APPEAL  from  a  judgment  of  conviction  of  the  plaintiff  in 
error. 

F.  S.  STALKNECHT,  H.  L.  CLINTON  and  J.  T.  BRADY, 

for  plaintiff  in  error. 
N.  J.  WATERBURY,  district  attorney,  and  J.  H.  ANTHON, 

for  defendants  in  error. 

By  the  court,  ALLEN,  Justice.  The  constitutionality  of 
the  law  under  which  Lindenmuller  was  indicted  and  con- 
victed does  not  depend  upon  the  question  whether  or  not 
Christianity  is  a  part  of  the  common  law  of  this  state.  Were 
that  the  only  question  involved  it  would  not  be  difficult  to 
show  that  it  is  so,  in  a  qualified  sense — not  to  the  extent 
that  would  authorize  a  compulsory  conformity  in  faith  and 
practice  to  the  creed  and  formula  of  worship  of  any  sect  or 
denomination,  or  even  in  those  matters  of  doctrine  and 
worship  common  to  all  denominations  styling  themselves 
Christians,  but  to  the  extent  that  entitles  the  Christian 
religion  and  its  ordinances  to  respect  and  protection,  as  the 
acknowledged  religion  of  the  people.  Individual  con- 
sciences may  not  be  enforced ;  but  men  of  every  opinion  and 
creed  may  be  restrained  from  acts  which  interfere  with 
Christian  worship,  and  which  tend  to  revile  religion  and 
bring  it  into  contempt.  The  belief  of  no  man  can  be  con- 
strained, and  the  proper  expression  of  religious  belief  is 
guaranteed  to  all ;  but  this  right,  like  every  other  right, 
must  be  exercised  with  strict  regard  to  the  equal  rights  of 
others  ;  and  when  religious  belief  or  unbelief  leads  to  acts 
which  interfere  with  the  religious  worship,  and  rights  of 
conscience  of  those  who  represent  the  religion  of  the  coun- 
try, as  established,  not  by  law,  but  by  the  consent  and 
usage  of  the  community,  and  existing  before  the  organiza- 
tion of  the  government,  their  acts  may  be  restrained  by  leg- 
islation, even  if  they  are  not  indictable  at  common  law. 
Christianity  is  not  the  legal  religion  of  the  state,  as  estab- 
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lished  by  law.  If  it  were,  it  would  be  a  civil  or  political 
institution,  which  it  is  not ;  but  this  is  not  inconsistent  with 
the  idea,  that  it  is  in  fact,  and  ever  has  been,  the  religion 
of  the  people.  This  fact  is  everywhere  prominent  in  all 
our  civil  and  political  history,  and  has  been  from  the  first, 
recognized  and  acted  upon  by  the  people  as  well  as  by  con- 
stitutional conventions,  by  legislatures  and  by  the  courts  of 
justice. 

It  is  not  disputed  that  Christianity  is  a  part  of  the  com- 
mon law  of  England  ;  and  in  Rex  agt.  Woolston,  (Sir.,  834,) 
the  court  of  King's  Bench  would  not  suffer  it  to  be  debated, 
whether  to  write  against  Christianity  in  general  was  not  an 
offence  punishable  in  the  temporal  courts  at  common  law. 
The  common  law,  as  it  was  in  force  on  the  20th  day  of 
April,  1777,  subject  to  such  alterations  as  have  been  made, 
from  time  to  time,  by  the  legislature,  except  such  parts  of 
it  as  are  repugnant  to  the  constitution,  is,  and  ever  has 
been,  a  part  of  the  law  of  the  state.  (Co?ist.  of  1846,  art.  1, 
§17;  Const,  of  1821,  art.  7,  §  13  ;  Const,  of  1777,  §25.) 
The  claim  is  that  the  constitutional  guarantees  for  the  free 
exercise  and  enjoyment  of  religious  profession  and  worship 
are  inconsistent  with  and  repugnant  to  the  recognition  of 
Christianity,  as  the  religion  of  the  people  entitled  to  and 
within  the  protection  of  the  law.  It  would  be  strange  that 
a  people,  Christian  in  doctrine  and  worship,  many  of  whom 
or  whose  forefathers  had  sought  these  shores  for  the  privi- 
lege of  worshiping  God  in  simplicity  and  purity  of  faith, 
and  who  regarded  religion  as  the  basis  of  their  civil  liberty, 
and  the  foundation -of  their  rights,  should,  in  their  zeal  to 
secure  to  all  the  freedom  of  conscience  which  they  valued 
so  highly,  solemnly  repudiate  and  put  beyond  the  pale  of 
the  law  the  religion  which  was  dear  to  them  as  life,  and 
dethrone  the  God  who  they  openly  and  avowedly  professed 
to  believe,  had  been  their  protector  and  guide  as  a  people. 
Unless  they  were  hypocrites,  which  will  hardly  be  charged, 
they  would  not  have  dared  even  if  their  consciences  would 
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have  suffered  them  to  do  so.  Religious  tolerance  is  entirely 
consistent  with  a  recognized  religion.  Christianity  may 
be  conceded  to  be  the  established  religion,  to  the  qualified 
extent  mentioned,  while  perfect  civil  and  political  equality 
with  freedom  of  conscience  and  religious  preference,  is 
secured  to  individuals  of  every  other  creed  and  profession. 
To  a  very  moderate  and  qualified  extent,  religious  tolera- 
tion was  secured  to  the  people  of  the  colony,  by  the  charter 
of  liberties  and  privileges,  granted  by  his  Royal  Highness 
to  the  inhabitants  of  New  York  and  its  dependencies  in 
1683,  (2  R.  L.,  Appendix  JVo.  2,)  but  was  more  amply  pro- 
vided for  in  the  constitution  of  1777.  It  was  then  placed 
substantially  upon  the  same  footing  on  which  it  now  stands. 
The  constitution  of  1777,  §  38,  ordained,  that  the  free  exer- 
cise and  enjoyment  of  religious  profession  and  worship, 
without  discrimination  or  preference,  should  forever  there- 
after be  allowed,  provided  that  the  liberty  of  conscience 
thereby  guaranteed  should  not  be  so  construed  as  to  excuse 
acts  of  licentiousness,  or  justify  practices  inconsistent  with 
the  peace  or  safety  of  the  state.  The  same  provision  was 
incorporated  in  the  constitution  of  1821,  art.  7,  §  3,  and  in 
that  of  1846,  art.  1,  §3.  The  convention  that  framed  the 
constitution  of  1777,  ratified  and  approved  the  Declaration 
of  Independence,  and  prefixed  it  to  the  constitution,  as  a 
part  of  the  preamble,  and  in  that  instrument  a  direct  and 
solemn  appeal  is  made  "  to  the  Supreme  Judge  of  the 
world,"  and  a  "  firm  reliance  on  the  protection  of  Divine 
Providence"  for  the  support  of  the  declaration  is  deliber- 
ately professed.  The  people,  in  adopting  the  constitution 
of  1821,  expressly  acknowledged  with  "  gratitude  the  grace 
and  beneficence  of  God,"  in  permitting  them  to  make  choice 
of  their  form  of  government ;  and  in  ratifying  the  constitu- 
tion of  1846,  declare  themselves  "  grateful  to  Almighty 
God  "  for  their  freedom.  The  two  first  constitutions  of  the 
state,  reciting  that  "  ministers  of  the  gospel  are  by  their 
profession  dedicated  to  the  service  of  God  and  the  cure  of 


160  NEW  YORK  PRACTICE  REPORTS. 

Lindenmullcr  agt.  The  People. 

souls,  and  ought  not  to  be  diverted  from  the  great  duties  of 
their  function,"  declare  that  no  "  minister  of  the  gospel  or 
priest  of  any  denomination  whatsoever  should  be  eligible 
to  or  hold  any  civil  or  military  office  within  the  state,"  and 
each  of  the  constitutions  has  required  an  oath  of  office  from 
all  except  some  of  the  inferior  officers  taking  office  under  it. 

These  provisions  and  recitals  very  clearly  recognize  some 
of  the  fundamental  principles  of  the  Christian  religion,  and 
are  certainly  very  far  from  ignoring  God  as  the  supreme 
ruler  and  judge  of  the  universe,  and  the  Christian  religion 
as  the  religion  of  the  people,  embodying  the  common  faith 
of  the  community,  with  its  ministers  and  ordinances,  exist- 
ing without  the  aid  of,  or  political  connection  with  the 
state,  but  as  intimately  connected  with  a  good  government, 
and  the  only  sure  basis  of  sound  morals. 

The  several  constitutional  conventions  also  recognized 
the  Christian  religion  as  the  religion  of  the  state,  by  open- 
ing their  daily  sessions  with  prayer,  by  themselves  observ- 
ing the  Christian  Sabbath,  and  by  excepting  that  day  from 
the  time  allowed  to  the  governor  for  returning  bills  to  the 
legislature. 

Different  denominations  of  Christians  are  recognized,  but 
this  does  not  detract  from  the  force  of  the  recognition  of 
God,  as  the  only  proper  object  of  religious  worship,  and  tho 
Christian  religion  as  the  religion  of  the  people,  which  they 
did  not  intend  to  destroy,  but  to  maintain.  The  intent  was 
to  prevent  the  unnatural  connection  between  church  and 
state,  which  had  proved  as  corrupting  and  detrimental  to 
the  cause  of  pure  religion  as  it  had  been  oppressive  to  the 
conscience  of  the  individual.  The  founders  of  the  govern- 
ment and  the  framers  of  our  constitutions  believed  that 
Christianity  would  thrive  better,  that  purity  in  the  church 
would  be  promoted,  and  the  interests  of  religion  advanced, 
by  leaving  the  individual  conscience  free  and  untrammel- 
led, precisely  in  accordance  with  the  "  benevolent  princi- 
ples of  rational  liberty,"  which  guarded  against  "  spiritual 
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oppression  and  intolerance  ;"  and  "  wisdom  is  justified  of 
her  children"  in  the  experiment,  which  could  hardly  be 
said  if  blasphemy,  Sabbath-breaking,  incest,  polygamy  and 
the  like  were  protected  by  the  constitution.  They  did, 
therefore,  prohibit  the  establishment  of  a  state  religion, 
with  its  enabling  and  disabling  statutes,  its  test  oaths  and 
ecclesiastical  courts,  and  all  the  pains  and  penalties  of  non- 
conformity, which  are  only  snares  to  the  conscience,  and 
every  man  is  left  free  to  worship  God  according  to  the  dic- 
tates of  his  own  conscience,  or  not  to  worship  Him  at  all, 
as  he  pleases.  But  they  did  not  suppose  they  had  abolished 
the  Sabbath  as  a  day  of  rest  for  all,  and  of  Christian  worship 
for  those  who  were  disposed  to  engage  in  it,  or  deprived 
themselves  of  the  power  to  protect  their  God  from  blas- 
phemy and  revilings,  or  their  religious  worship  from  un- 
seemly interruptions.  Compulsory  worship  of  God  in  any 
form  is  prohibited,  and  every  man's  opinion  on  matters  of 
religion,  as  in  other  matters,  is  beyond  the  reach  of  law. 
No  man  can  be  compelled  to  perform  any  act  or  omit  any 
act  as  a  duty  to  God  ;  but  this  liberty  of  conscience  in  mat- 
ters of  faith  and  practice  is  entirely  consistent  with  the 
existence,  in  fact,  of  the  Christian  religion,  entitled  to  and 
enjoying  the  protection  of  the  law  as  the  religion  of  the 
people  of  the  state,  and  as  furnishing  the  best  sanctions  of 
moral  and  social  obligations.  The  public  peace  and  public 
welfare  are  greatly  dependent  upon  the  protection  of  the 
religion  of  the  country,  and  the  preventing  or  punishing  of 
oifences  against  it,  and  acts  wantonly  committed  subversive 
of  it.  The  claim  of  the  defence,  carried  to  its  necessary 
sequence,  is,  that  the  Bible  and  religion,  with  all  its  ordi- 
nances, including  the  Sabbath,  are  as  effectually  abolished 
as  they  were  in  France  during  the  revolution,  and  so  effect- 
ually abolished,  that  duties  may  not  be  enforced  as  duties 
to  the  state,  because  they  have  been  heretofore  associated 
with  acts  of  religious  worship  or  connected  with  religious 
duties.  A  provision  similar  to  ours  is  found  in  the  consti- 
VOL.  XXI.  11 
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tution  of  Pennsylvania :  and  in  Vidal  agt.  Girard's  Execu- 
tors, (2  How.,  127,)  the  question  was  discussed,  whether  the 
Christian  religion  was  a  part  of  the  common  law  of  that  state ; 
and  Justice  STORY,  in  giving  judgment,  at  page  198,  after 
referring  to  the  qualifications  in  the  constitution,  says: 
"  So  that  we  are  compelled  to  admit,  that  although  Chris- 
tianity be  a  part  of  the  common  law  of  the  state,  yet  it  is 
so  in  this  qualified  sense,  that  its  divine  origin  and  truth 
are  admitted,  and  therefore  it  is  not  to  be  maliciously  and 
openly  reviled  and  blasphemed  against,  to  the  annoyance 
of  believers  or  the  injury  of  the  public."  The  same  prin- 
ciple was  decided  by  the  state  court,  in  Updegraff  agt.  Com- 
monwealth, (11  S.  Sf  R.,  394.)  The  same  is  held  in  Arkan- 
sas, Show  agt.  State,  (5  Eng.,  259.)  In  our  own  state,  in 
People  agt.  Ruggles,  (8  J.  R.,  291,)  the  court  held  that 
blasphemy  against  God,  and  contumelious  reproach  and 
profane  ridicule  of  Christ  or  the  holy  scriptures,  were 
offences  punishable  at  the  common  law  in  this  state  as 
public  offences.  Ch.  KENT  says  that  to  revile  the  religion 
professed  by  almost  the  whole  community  is  an  abuse  of 
the  right  of  religious  opinion  and  free  discussion  secured 
by  the  constitution,  and  that  the  constitution  does  not 
secure  the  same  regard  to  the  religion  of  Mahomet  or  of  the 
Grand  Llama  as  to  that  of  our  Savior,  for  the  plain  reason 
that  we  are  a  Christian  people,  and  the  morality  of  the 
country  is  deeply  ingrafted  upon  Christianity.  He  says, 
further,  that  the  constitution  "will  be  fully  satisfied  by  a 
free  and  universal  toleration,  without  any  of  the  tests,  dis- 
abilities or  discriminations  incident  to  a  religious  estab- 
lishment. To  construe  it  as  breaking  down  the  common 
law  barriers  against  licentious,  wanton  and  impious  attacks 
upon  Christianity  itself,  would  be  an  enormous  perversion 
of  its  meaning." 

This  decision  gives  a  practical  construction  to  the  "  toler- 
ation" clause  in  the  state  constitution,  and  limits  its  effect 
to  a  prohibition  of  a  church  establishment  by  the  state,  and 


NEW  YORK  PRACTICE  REPORTS.  163 

r 

Lindenmuller  agt.  The  People. 

of  all  "  discrimination  or  preference"  among  the  several 
sects  and  denominations  in  the  "  free  exercise  and  enjoy- 
ment of  religious  profession  and  worship."  It  does  not,  as 
interpreted  by  this  decision,  prohibit  the  courts  or  the  leg- 
islature from  regarding  the  Christian  religion  as  the  religion 
of  the  people,  as  distinguished  from  the  false  religions  of 
the  world.  This  judicial  interpretation  has  received  the 
sanction  of  the  constitutional  convention  of  1821,  and  of 
the  people  of  the  state  in  the  ratification  of  that  constitu- 
tion, and  again  in  adopting  the  constitution  of  1846. 

It  was  conceded  in  the  convention  of  1821,  that  the 
decision  in  People  agt.  Ruggles  did  decide  that  the  Chris- 
tian religion  was  the  law  of  the  land,  in  the  sense  that  it 
was  preferred  over  all  other  religions,  and  entitled  to  the 
recognition  and  protection  of  the  temporal  courts  by  the 
common  law  of  the  state  ;  and  the  decision-was  commented 
on  with  severity  by  those  who  regarded  it  as  in  violation 
of  the  freedom  of  conscience  and  equality  among  religion- 
ists secured  by  the  constitution.  Mr.  Root  proposed  an 
amendment  to  correct  the  alleged  error  of  the  supreme  court 
in  that  decision,  made,  as  he  considered,  in  defiance  of  the 
constitution,  to  the  effect  that  the  judiciary  should  not 
declare  any  particular  religion  to  be  the  law  of  the  land. 
The  decision  was  vindicated  as  a  just  exponent  of  the  con- 
stitution and  the  relation  of  the  christion  religion  to  the 
state ;  and  the  amendment  was  opposed  by  Chancellor 
Kent,  Daniel  D.  Tompkins,  Col.  Young,  Mr.  Yan  Buren, 
Rufus  King  and  Chief  Justice  Spencer,  and  rejected  by  a 
large  majority,  and  the  former  provision  retained,  with  the 
judicial  construction  full}-  recognized.  (JV*.  Y.  Slate  Con- 
vention o/1821,  462,  574.)  It  is  true  that  the  gentlemen 
differed  in  their  views  as  to  effect  and  extent  of  the  decision, 
and  as  to  the  legal  status  of  the  Christian  religion  in  the 
state.  One  class,  including  Chief  Justice  Spencer  and  Mr. 
King,  regarded  Christianity — the  Christian  religion  as  dis- 
tinguished from  Mahomedanism,  &c. — as  a  part  of  the  com- 
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mon  law  adopted  by  the  constitution ;  while  another  class, 
in  which  were  included  Chancellor  Kent  and  Mr.  Van  Buren, 
were  of  the  opinion  that  the  decision  was  right,  not  because 
Christianity  was  established  bylaw,  but  because  Christianity 
was  in  fact  the  religion  of  the  country,  the  rule  of  our  faith 
and  practice,  and  the  basis  of  public  morals.  According 
to  their  views,  as  the  recognized  religion  of  the  country, 
"  the  duties  and  injunctions  of  the  Christian  religion"  were 
considered  as  interwoven  with  the  law  of  the  land,  and  as 
part  and  parcel  of  the  common  law,  and  that  "  maliciously 
to  revile  it  is  a  public  grievance,  and  as  much  so  as  any 
other  public  outrage  upon  common  decency  and  decorum," 
(Per  C/i.  Kent  in  debate,  p.  576.)  This  difference  in  views 
is  in  no  sense  material,  as  it  leads  to  no  difference  in  prac- 
tical results  and  conclusions.  All  agreed  that  the  Christian 
religion  was  engrafted  upon  the  law,  and  entitled  to  pro- 
tection as  the  basis  of  our  morals  and  the  strength  of  our 
government,  but  for  the  reasons  differing  in  terms  and  in 
words  rather  than  in  substance.  Within  the  principle  of 
the  decision  of  The  People  agt.  Ruggles,  as  thus  interpreted 
and  approved  and  made  a  part  of  the  fundamental  law  of 
the  land  by  the  rejection  of  the  proposed  amendment,  every 
act  done  maliciously,  tending  to  bring  religion  into  con- 
tempt, may  be  punished  at  common  law,  and  the  Christian 
Sabbath,  as  one  of  the  institutions  of  that  religion,  may  be 
protected  from  desecration  by  such  laws  as  the  legislature, 
in  their  wisdom,  may  deem  necessary  to  secure  to  the  com- 
munity the  privilege  of  undisturbed  worship,  and  to  the 
day  itself  that  outward  respect  and  observance  which  may 
be  deemed  essential  to  the  peace  and  good  order  of  society, 
and  to  preserve  religion  and  its  ordinances  from  open  revil- 
ing and  contempt — and  this  not  as  a  duty  to  God,  but  as  a 
duty  to  society  and  to  the  state.  Upon  this  ground  the 
law  in  question  could  be  sustained,  for  the  legislature  are 
sole  judges  of  the  acts  proper  to  be  prohibited,  with  a  view 
to  the  public  peace,  and  as  obstructing  religious  worship, 
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and  bringing  into  contempt  the  religious  institutions  of  the 
people. 

But  as  a  civic  and  political  institution,  the  establishment 
and  regulation  of  a  Sabbath  is  within  the  just  powers  of  the 
civil  government.  With  us,  the  Sabbath,  as  a  civil  insti- 
tution, is  older  than  our  government.  The  framers  of  the 
first  constitution  found  it  in  existence ;  they  recognized  it 
in  their  acts,  and  they  did  not  abolish  it,  or  alter  it,  or 
lessen  its  sanctions  or  the  obligations  of  the  people  to 
observe  it.  But  if  this  had  not  been  so  the  civil  gov- 
ernment might  have  established  it.  It  is  a  law  of  our  nature 
that  one  day  in  seven  should  be  observed  as  a  time  of  relax- 
ation and  refreshment,  if  not  for  public  worship.  Experi- 
ence has  shown  that  the  observance  of  one  day  in  seven  as 
a  day  of  rest  "  is  of  admirable  service  to  a  state,  considered 
merely  as  a  civil  institution."  (4  El.  Com.,  63.)  We  are 
so  constituted,  physically,  that  the  precise  portion  of  time 
indicated  by  the  decalogue  must  be  observed  as  a  day  of 
rest  and  relaxation,  and  nature,  in  the  punishment  inflicted 
for  a  violation  of  our  physical  laws,  adds  her  sanction  to 
the  positive  law  promulgated  at  Sinai.  The  stability  of 
government,  the  welfare  of  the  subject  and  the  interest  of 
society  have  made  it  necessary  that  the  day  of  rest  observed 
by  the  people  of  a  nation  should  be  uniform,  and  that  its 
observance  should  be  to  some  extent  compulsory,  not  by 
way  of  enforcing  the  conscience  of  those  upon  whom  the 
law  operates,  but  by  way  of  protection  to  those  who  desire 
and  are  entitled  to  the  day.  The  necessity  and  value  of  the 
t  Sabbath  is  acknowledged  by  those  not  professing  Christi- 
anity. In  December,  1841,  in  the  French  Chamber  of  Dep- 
uties, an  Israelite  expressed  his  respect  for  the  institution 
of  the  Lord's  day,  and  opposed  a  change  of  law  which 
would  deprive  a  class  of  children  of  the  benefit  of  it;  and 
in  1844,  the  consistory  general  of  the  Israelites,  at  Paris, 
decided  to  transfer  the  Sabbath  of  the  Jews  to  Sunday.  A 
similar  disposition  was  manifested  in  Germany.  (Bayler's 
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Hist,  of  Sab.,  187.)  As  a  civil  institution,  the  selection  of 
the  day  is  at  the  option  of  the  legislature  ;  but  for  a  Chris- 
tian people,  it  is  highly  fit  and  proper  that  the  day  observed 
should  be  that  which  is  regarded  as  the  Christian  Sabbath, 
and  it  does  not  detract  from  the  moral  or  legal  sanction  of 
the  law  of  the  state  that  it  conforms  to  the  law  of  God,  as 
that  law  is  recognized  by  the  great  majority  of  the  people. 
In  this  state  the  Sabbath  exists  as  the  day  of  rest  by  the 
common  law,  and  without  the  necessity  of  legislative  action 
to  establish  it ;  and  all  that  the  legislature  attempt  to  do  in 
the  "  Sabbath  Laws"  is  to  regulate  its  observance.  The 
body  of  the  constitution  recognized  Sunday  as  a  day  of 
rest,  and  an  institution  to  be  respected  by  not  counting  it 
as  a  part  of  the  time  allowed  to  the  governor  for  examin- 
ing bills  submitted  for  his  approval.  A  contract,  the  day 
of  the  performance  of  which  falls  on  Sunday,  must  in  the 
case  of  instruments  on  which  days  of  grace  are  allowed,  be 
performed  on  the  Saturday  preceding,  and  in  all  other  cases 
on  Monday.  (Salter  agt.  Burt,  20  T.  R.,  205;  Avery  agt. 
Stewart,  2  Cow.,  69.)  Compulsory  performance  on  the 
Sabbath  cannot  be  required,  but  the  law  prescribes  a  sub- 
stituted day.  Redemption  of  land,  the  last  day  for  which 
falls  on  Sunday,  must  be  made  the  day  before.  (People  agt. 
Luther,  1  W.  R.,  42.)  No  judicial  act  can  be  performed  on 
the  Sabbath,  except  as  allowed  by  statute,  while  ministerial 
acts  not  prohibited  are  not  illegal.  (Sayles  agt.  Smith, 
12  W.  R.,  57  ;  Butler  agt,  Kelsey,  15  /.  R.,  177  ;  Field  agt. 
Park,  20  id.,  140.)  Work  done  on  a  Sunday  cannot  be 
recovered  for,  there  being  no  pretence  that  the  parties  keep 
the  last  day  of  the  week,  the  work  not  being  a  work  of 
necessity  and  charity.  (  Watts  agt.  Van  Ness,  1  Hill,  76 ; 
Palmer  agt.  City  of  New  York,  2  Sand.,  318  ;  Smith  agt. 
Wilcox,  19  Barb.,  581 ;  S.  C.,  25  id.,  341.)  The  Christian 
Sabbath  is  then  one  of  the  civil  institutions  of  the  state, 
and  to  which  the  business  and  duties  of  life  are,  by  the 
common  law,  made  to  conform  and  adapt  themselves.  The 
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same  cannot  be  said  of  the  Jewish  Sabbath,  or  the  day 
observed  by  the  followers  of  any  other  religion.  The 
respect  paid  to  such  days,  other  than  that  voluntarily  paid 
by  those  observing  them  as  days  of  worship,  is  in  obedi- 
ence to  positive  law.  There  is  no  ground  of  complaint  in 
the  respect  paid  to  the  religious  feeling  of  those  who  con- 
scientiously observe  the  seventh  rather  than  the  first  day 
of  the  week,  as  a  day  of  rest,  by  the  legislation  upon  that 
subject,  and  exempting  them  from  certain  public  duties  and 
from  the  service  of  process  on  their  Sabbath,  and  except- 
ing them  from  the  operation  of  certain  other  statutes  regu- 
lating the  observance  of  the  first  day  of  the  week.  (I  R. 
S.,  675,  §70,  Laws  of  1847,  ch.  349.)  It  is  not  an  infringe- 
ment of  the  right  of  conscience  or  an  interference  with  the 
free  religious  worship  of  others,  that  Sabbatarians  are 
exempted  from  the  service  of  civil  process  and  protected 
in  the  exercise  of  their  religion  on  their  Sabbath.  Still 
less  is  it  a  violation  of  the  rights  of  conscience  of  any  that 
the  Sabbath  of  the  people,  the  day  set  apart  by  common 
consent  and  usuage  from  the  first  settlement  of  the  land,  as 
a  day  of  rest,  and  recognized  by  the  common  law  of  the 
state  as  such,  and  expressly  recognized  in  the  constitution 
as  an  existing  institution,  should  be  respected  by  the  law- 
making  power,  and  provision  made  to  prevent  its  desecra- 
tion by  interrupting  the  worship  or  interfering  with  the 
rights  of  conscience,  in  any  way,  of  the  public  as  a  Chris- 
tian people.  The  existence  of  the  Sabbath  day  as  a  civil 
institution  being  conceded,  as  it  must  be,  the  right  of  the 
legislature  to  control  and  regulate  it  and  its  observance  is 
a  necessary  sequence.  If  precedents  were  necessary  to 
establish  the  right  to  legislate  upon  the  subject,  they  could 
be  cited  from  the  statutes  and  ordinances  of  every  govern- 
ment really  or  nominally  Christian,  and  from  the  earliest 
periods.  In  England  as  early  as  the  reign  of  Athelstan,  all 
merchandizing  on  the  Lord's  day  was  forbid  under  severe 
penalties;  and  from  that  time  very  many  statutes  have  been 
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passed  in  different  reigns  regulating  the  keeping  of  the 
Sabbath,  prohibiting  fairs  and  markets,  the  sale  of  goods, 
assemblies  or  concourse  of  the  people  for  any  sports  and 
pastimes  whatsoever,  worldly  labor,  the  opening  of  a  house 
or  room  for  public  entertainment  or  amusement,  the  sale 
of  beer,  wine,  spirits,  &c.,  and  other  like  acts  on  that  day. 
There  are  other  acts  which  are  designed  to  compel  attend- 
ance at  church  and  religious  worship,  which  would  be  pro- 
hibited by  the  constitution  of  this  state  as  infringements 
upon  the  right  to  the  free  exercise  and  enjoyment  of  reli- 
gious profession  and  worship.  But  the  acts  referred  to,  do 
not  relate  to  religious  profession  or  worship,  but  to  the 
civil  obligations  and  duties  of  the  subject.  They  have 
respect  to  his  duties  to  the  state,  and  not  to  God,  and  as 
such  are  within  the  proper  limits  of  legislative  power. 
There  have  been  times  in  the  history  of  the  English  gov- 
ernment, when  the  day  was  greatly  profaned,  and  practices 
tolerated  at  court  and  throughout  the  realm,  on  the  Sab- 
bath and  on  other  days,  which  would  meet  at  this  time  with 
little  public  favor  either  there  or  here.  But  these  excep- 
tional instances  do  not  detract  from  the  force  of  the  long 
series  of  acts  of  the  British  Parliament,  representing  in  leg- 
islature the  sentiment  of  the  British  nation,  as  precedents 
and  as  a  testimony  in  favor  of  the  necessity  and  propriety 
of  a  legislative  regulation  of  the  Sabbath.  Our  attention 
is  called  to  the  fact  that  James  I.  wrote  a  "  Book  of  Sports," 
in  which  he  declared  that  certain  games  and  pastimes  were 
lawful  upon  Sunday.  The  book  was  published  in  1618, 
and  by  it  he  permitted  the  "  lawful  recreations"  named 
"  after  the  end  of  Divine  service"  on  Sundays,  "  so  as  the 
same  be  had  in  due  and  convenient  time,  without  impedi- 
ment or  neglect  of  Divine  service."  The  permission  is  thus 
qualified  :  "  But  withall  we  do  here  account  still  as  prohib- 
ited all  unlawfull  games  to  be  used  on  Sundayes  only,  as 
beare  and  bull  baitings,  interludes,  and  at  all  times  in  the 
meaner  sort  of  people  prohibited,  bowling."  (Bayler's 
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Hist.  Sabbath,  157.)  Lindenmuller 's  theatre  would  have 
been  prohibited  even  by  King  James's  Book  of  Sports. 

In  most,  if  not  all  the  states  of  the  Union,  laws  have  been 
passed  against  Sabbath  breaking,  and  prohibiting  the  pros- 
ecution of  secular  pursuits  upon  that  day ;  and  in  none  of 
the  States,  to  my  knowledge,  except  in  California,  have 
such  laws  been  held  by  the  courts  to  be  repugnant  to  the 
free  exercise  of  religious  profession  and  worship,  or  a  viola- 
tion of  the  rights  of  conscience  or  an  excess  or  abuse  of  the 
legislative  power,  while  in  most  states  the  legislature  has 
been  upheld  by  the  courts  and  sustained  by  well-reasoned 
and  able  opinions.  (Updegraph  agt.  Commonwealth,  11  S. 
4f  R.,  394  ;  Arkansas,  Snow  agt.  State,  5  Eng.,  259  ;  Bloom 
agt.  Richards,  2  Ohio,  387;  Warne  agt.  Smith,  8  Conn.,  14; 
Johnston  agt.  Cunn,  10  Har.,  102  ;  State  agt.  Arabs,  20  Miss., 
214;  Story  agt.  Elliott,  8  Cow.,  27.) 

As  the  Sabbath  is  older  than  our  state  government,  was 
a  part  of  the  laws  of  the  colony,  and  its  observance  regu- 
lated by  colonial  laws,  state  legislation  upon  the  subject  of 
its  observance  was  almost  coeval  with  the  formation  of  the 
state  government.  If  there  were  any  doubt  about  the  mean- 
ing of  the  constitution  securing  freedom  in  religion,  the 
contemporaneous  and  continued  acts  of  the  legislature  under 
it  would  be  very  good  evidence  of  the  intent  and  under- 
standing of  its  framers,  and  of  the  people  who  adopted  it 
as  their  fundamental  law.  As  early  as  1788,  travelling, 
work,  labor  and  exposing  of  goods  to  sale  on  that  day  were 
prohibited.  (2  GreenL,  89.)  In  1789,  the  sale  of  spirituous 
liquors  was  prohibited,  (Andrews,  467  ;)  and  from  that  time, 
statutes  have  been  in  force  to  prevent  Sabbath  desecration, 
and  prohibiting  acts  upon  that  day  which  would  be  lawful 
on  other  days  of  the  week.  Early  in  the  history  of  the 
state  government,  the  objections  taken  to  the  act  under 
consideration  were  taken  before  the  Council  of  Revision,  to 
an  act  to  amend  the  act  entitled  "  an  act  for  suppressing 
immorality,"  which  undertook  to  regulate  Sabbath  obser- 
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vance,  because  the  provisions  as  was  claimed  militated 
against  the  constitution  by  giving  a  preference  to  one  class 
of  Christians  and  oppressing  others,  because  it  in  some  man- 
ner prescribed  the  mode  of  keeping  the  Sabbath,  and  because 
it  was  inexpedient  to  impose  obligations  on  the  consciences 
of  men  in  matters  of  opinion.  The  council,  consisting  of 
Governor  Jay,  Chief  Justice  Lansing,  and  Judges  Lewis  and 
Benson,  overruled  the  objections  and  held  them  not  well 
taken.  (Street's  JV*.  F.  Council  of  Revision,  422.  )  I  have 
not  access  to  the  California  case  referred  to,  (ex part e  New- 
man, 9  Cal.,  502,)  but  with  all  respect  for  the  court  pro- 
nouncing the  decision,  as  authority  in  this  state,  the  opinion 
of  the  Council  of  Revision  thus  constituted,  and  deliberately 
pronounced,  should  outweigh  it.  If  the  court  in  California 
rests  their  decision  upon  a  want  of  power  in  the  legislature 
to  compel  religious  observances,  I  should  not  dissent  from 
the  position,  and  the  only  question  would  be  whether  the 
act  did  thus  trench  on  the  inviolable  rights  of  the  citizen. 
If  it  merely  restrained  the  people  from  secular  pursuits 
and  from  practices  which  the  legislature  deemed  hurtful  to 
the  morals  and  good  order  of  society,  it  would  not  go  beyond 
the  proper  limits  of  legislation.  The  act  complained  of 
here  compels  no  religious  observance,  and  offences  against 
it  are  punishable  not  as  sins  against  God,  but  as  injurious 
to  and  having  a  malignant  influence  on  society.  It  rests 
upon  the  same  foundation  as  a  multitude  of  other  laws  upon 
our  statute  book,  such  as  those  against  gambling,  lotteries, 
keeping  disorderly  houses,  polygamy,  horse-racing,  profane 
cursing  and  swearing,  disturbance  of  religious  meetings,  sell- 
ing of  intoxicating  liquor  on  election  days  within  a  given 
distance  of  the  polls,  &c.  All  these  and  many  others  do  to 
some  extent  restrain  the  citizen  and  deprive  him  of  some 
of  his  natural  rights ;  but  the  legislature  have  the  right 
to  prohibit  acts  injurious  to  the  public  and  subversive  of 
the  government,  which  tend  to  the  destruction  of  the  morals 
of  the  people  and  disturb  the  peace  and  good  order  of 
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society.  It  is  exclusively  for  the  legislature  to  determine 
what  acts  should  be  prohibited  as  dangerous  to  the  com- 
munity. The  laws  of  every  civilized  state  embrace  a  long 
list  of  offences  which  are  such  merely  as  mala  prohibita,  as 
distinguished  from  those  which  are  mala  in  se.  If  the  argu- 
ment in  behalf  of  the  plaintiff  in  error  is  sound,  I  see  no 
way  of  saving  the  class  of  mala  prohibita.  Give  every  one 
his  natural  rights,  or  what  are  claimed  as  natural  rights, 
and  the  list  of  civil  offences  will  be  confined  to  those  acts 
which  are  mala  in  se,  and  a  man  may  go  naked  through  the 
streets,  establish  houses  of  prostitution  ad  libitum,  and  keep 
a  faro-table  on  every  corner.  This  would  be  repugnant 
to  every  idea  of  a  civilized  government.  It  is  the  right  of 
the  citizen  to  be  protected  from  offences  against  decency, 
and  against  acts  which  tend  to  corrupt  the  morals  and 
debase  the  moral  sense  of  the  community.  Regarding  the 
Sabbath  as  a  civil  institution,  well  established,  it  is  the 
right  of  the  citizen  that  it  should  be  kept  and  observed  in 
a  way  not  inconsistent  with  its  purpose  and  the  necessity 
out  of  which  it  grew,  as  a  day  of  rest  rather  than  as  a  day  of 
riot  and  disorder,  which  would  be  effectually  to  overthrow 
it,  and  render  it  a  curse  rather  than  a  blessing. 

WOODWARD,  J.,  in  Johnston  agt.  Cunn,  (10  Har.,  102,)  says  : 
"  The  right  to  rear  a  family  with  a  becoming  regard  to  the 
institutions  of  Christianity,  and  without  compelling  them 
to  witness  the  hourly  infractions  of  one  of  its  fundamental 
laws  ;  the  right  to  enjoy  the  peace  and  good  order  of  society 
and  the  increased  securities  of  life  and  property  which 
result  from  a  decent  observance  of  the  Sabbath  ;  the  right 
of  the  poor  to  rest  from  labor  without  diminution  of  wages  ; 
the  right  of  beasts  to  the  rest  which  nature  calls  for  —  are 
real,  substantial  rights,  and  as  much  the  subject  of  govern- 
mental protection  as  any  other  right  of  person  or  property. 
But  it  is  urged  that  it  is  the  right  of  the  citizen  to  regard 
the  Sabbath  as  a  day  of  recreation,  and  amusement,  rather 
than  as  a  day  of  rest  and  religious  worship,  and  that  he 
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has  a  right  to  act  upon  that  belief  and  engage  in  innocent 
amusements  and  recreations.  This  position  it  is  not  neces- 
sary to  gainsay.  But  who  is  to  judge  and  decide  what 
amusements  and  pastimes  are  innocent,  as  having  no  direct 
or  indirect  baneful  influence  upon  community,  as  not  in  any 
way  disturbing  the  peace  and  quiet  of  the  public,  as  not 
unnecessarily  interfering  with  the  equally  sacred  rights  of 
conscience  of  others  ?  May  not  the  legislature,  following 
the  example  of  James  L,  which  was  cited  to  us  as  a  pre- 
cedent, declare  what  recreations  are  lawful,  and  what  are 
not  lawful  as  tending  to  a  breach  of  the  peace  or  a  corrup- 
tion of  the  morals  of  the  people  ?  That  is  not  innocent 
which  may  operate  injuriously  upon  the  morals  of  the  old 
or  young,  which  tends  to  interrupt  the  peaceful  and  quiet 
worship  of  the  Sabbath,  and  which  grievously  offends  the 
moral  sense  of  the  community,  and  thus  tends  to  a  breach 
of  the  peace.  It  may  well  be  that  the  legislature,  in  its 
wisdom,  thought  that  a  threatre  was  eminently  calculated 
to  attract  all  classes,  and  the  young  especially,  on  a  day 
when  they  were  released  from  the  confinement  incident  to 
the  duties  of  the  other  days  of  the  week,  away  from  the 
house  of  worship  and  other  places  of  proper  rest,  relaxation 
and  instruction,  and  bring  them  under  influences  not  tending 
to  elevate  their  morals  and  to  subject  them  to  temptation 
to  other  vices  entirely  inconsistent  with  the  safety  of  socie- 
ty. The  gathering  of  a  crowd  on  a  Sunday  at  a  theatre, 
with  its  drinking  saloons,  and  its  usual,  if  not  necessary, 
facilities  for  and  inducements  to  licentiousness  and  other 
kindred  vices,  the  legislature  might  well  say  was  not  con- 
sistent with  the  peace,  good  order  and  safety  of  the  city. 
They  might  well  be  of  the  opinion  that  such  a  place  would 
be  "  a  nursery  of  vice,  a  school  of  preparation  to  qualify 
young  men  for  the  gallows  and  yonng  women  for  the 
brothel."  But  whatever  the  reasons  may  have  been,  it  was 
a  matter  within  the  legislative  discretion  and  power,  and 
their  will  must  stand  as  the  reason  of  the  law. 
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We  could  not  if  we  would  review  their  discretion  and  sit 
in  judgment  upon  the  expediency  of  their  acts.  We  cannot 
declare  that  innocent  which  they  have  adjudged  baneful 
and  have  prohibited  as  such.  The  act  in  substance  declares 
a  Sunday  theatre  to  be  a  nuisance,  and  deals  with  it  as  such. 
The  constitution  makes  provision  for  this  case  by  provid- 
ing that  the  liberty  of  conscience  secured  by  it  "  shall  not 
be  so  construed  as  to  excuse  acts  of  licentiousness  or  justify 
practices  inconsistent  with  the  peace  and  safety  of  the 
state."  The  legislature  have  declared  that  Sunday  theatres 
are  of  this  character,  and  come  within  the  description  of 
acts  and  practices  which  are  not  protected  by  the  consti- 
tution, and  they  are  the  sole  judges.  The  act  is  clearly 
constitutional,  as  dealing  with  and  having  respect  to  the 
Sabbath  as  a  civil  and  political  institution,  and  not  affect- 
ing to  interfere  with  religious  belief  or  worship,  faith  or 
practice. 

It  was  conceded  upon  the  argument  that  the  legislature 
could  entirely  suppress  theatres  and  prohibit  theatrical 
exhibitions.  This,  I  think,  yields  the  whole  argument,  for 
as  the  whole  includes  all  its  parts  and  the  greater  includes 
the  lesser,  the  power  of  total  suppression  includes  the  power 
of  regulation  and  partial  suppression.  If  they  can  determine 
what  circumstances  justify  a  total  prohibition,  they  can 
determine  under  what  circumstances  the  exhibitions  may 
be  innocuous,  and  under  what  circumstances  and  at  what 
times  they  may  be  baneful,  so  as  to  justify  prohibition. 

The  other  points  made  and  argued  are  of  less  general 
importance,  as  they  only  affect  this  particular  case,  and 
notwithstanding,  they  were  ably  and  ingeniously  urged,  I 
have  been  unable  to  appreciate  the  views  taken  by  the 
learned  counsel  for  the  plaintiff  in  error. 

The  law  does  not  touch  private  property  or  impair  its 
value.  The  possession  and  use  of  it,  except  for  a  single 
purpose  and  upon  a  given  day,  and  the  right  to  the  posses- 
sion and  use,  is  as  absolute  to  the  plaintiff  in  error  as  it  was 
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the  day  before  the  passage  of  the  law.  The  restraint  upon 
the  use  of  the  property  is  incidental  to  the  exercise  of  a 
power  vested  in  the  legislature  to  legislate  for  the  whole 
state.  The  ownership  and  enjoyment  of  property  cannot 
be  absolute  in  the  sense  that  incidentally  the  right  may  not 
be  controlled  or  affected  by  public  legislation.  Public 
safety  requires  that  powder-magazines  should  not  be  kept 
in  a  populous  neighborhood;  public  health  requires  that 
certain  trades  and  manufactures  should  not  be  carried  on 
in  crowded  localities ;  public  interest  requires  that  certain 
callings  should  be  exercised  by  a  limited  number  of  persons 
and  at  a  limited  number  of  places ;  and  legislative  prohibi- 
tion of  these  objects  necessarily  qualifies  the  absolute  own- 
ership of  property  to  the  extent  that  it  prohibits  the  use 
of  it  in  the  manner  and  for  the  purpose  deemed  inconsistent 
with  the  public  good,  but  that  deprives  no  man  of  his  pro- 
perty or  impairs  its  legal  value.  The  fact  that  the  plaintiff 
in  error  leased  the  property  with  a  view  to  its  occupancy 
for  the  purposes  of  a  Sunday  theatre  does  not  vary  the 
question.  He  might  have  bought  it  for  the  same  purpose, 
but  that  would  by  no  means  lessen  the  power  of  the  legis- 
lature, or  give  him  indefeasible  right  to  use  it  for  the  pur- 
pose intended,  or  to  establish  or  perpetuate  a  public  nui- 
sance. The  power  of  the  legislature  cannot  thus  be  crippled 
or  taken  from  them.  As  lessee  he  is  pro  hoc  vice  the  owner. 
He  took  his  lease  as  every  man  takes  any  estate,  subject  to 
the  right  of  the  legislature  to  control  the  use  of  it  so  far  as 
the  public  safety  requires. 

The  contract  with  the  performers,  if  one  exists,  for  these 
services  on  the  Sabbath,  stands  upon  the  same  footing,  and 
is  also  subject  to  another  answer,  to  wit,  that  the  contract 
for  Sabbath  work  was  void  without  the  law  of  1860.  (Smith 
agt.  Wilcox ;  Watts  agt.  Van  Ness ;  Palmer  agt.  New  For/c, 
supra.}  The  sovereign  power  must,  in  many  cases,  pre- 
scribe the  manner  of  exercising  individual  rights  over  pro- 
perty. The  general  good  requires  it,  and  to  this  extent  the 
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natural  rights  of  individuals  are  surrendered.  Every  public 
regulation  in  a  city  does  in  some  sense  limit  and  restrict 
the  absolute  right  of  the  individual  owner  of  property. 
But  this  is  not  a  legal  injury.  If  compensation  were  wanted, 
it  is  found  in  the  protection  which  the  owner  derives  from 
the  government,  and  perhaps  from  some  other  restraint 
upon  his  neighbor  in  the  use  of  his  property.  It  is  not  a 
destruction  or  an  appropriation  of  the  property,  and  is 
not  within  any  constitutional  inhibition.  (  Vanderbilt  agt. 
Jidams,  7  Cow.,  349;  People  agt.  Walbridge,  6  id.,  512; 
Mayor,  fyc.,  of  New  York  agt.  Miln,  11  Peters,  102  ;  3  Story's 
Const.  Law,  163.) 

The  conviction  was  right  and  the  judgment  must  be 
affirmed. 


SUPREME  COURT. 

NICHOLAS  G.  VAN  ALSTYNE,  appellant  agt.  THE  PRESIDENT, 
&c.,  OF  THE  INDIANAPOLIS,  PITTSBURGH  AND  CLEVELAND 
RAILROAD  COMPANY,  respondents. 

Where  there  is  conflicting  testimony  on  a  question  of  fact  e.  g.  the  rescinding  of  an 
agreement  by  consent  between  the  parties,  and  is  passed  upon  and  decided  by 
the  referee  who  tried  the  cause,  it  is  conclusive  on  appeal. 

Where  an  action  was  brought  upon  an  agreement  to  recover  two  months  wages,  and 

judgment  by  default  was  entered  in  favor  of  the  plaintiff  against  the  defendants, 

held,  that  in  a  second  action  upon  said  agreement  to  recover  wages  for  two  other 

months,  the  defendants  were  not  estopped  from  showing  that  the  agreement  was 

t       vacated  by  mutual  consent  before  the  judgment  by  default  was  obtained. 


York  General  Term,  May,  1861. 

CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 

THE  complaint  alleges  that  the  parties  made  an  agree- 
ment whereby  the  plaintiff  was  to  work  for  the  defendants 
for  a  year,  commencing  January  1st,  1857,  and  the  defend- 
ants were  to  pay  the  plaintiff  $75  for  each  and  every  month 
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therefor ;  that  the  plaintiff  had  performed  his  part  of  the 
contract,  and  had  tendered  his  services  for  the  months  of 
November  and  December,  1857,  which  the  defendants  re- 
jected ;  and  that  there  is  $150  due  him  from  the  defendants. 

The  answer  denies  that  the  plaintiff  worked  for  the 
defendants  during  said  months  of  November  and  December, 
and  puts  in  issue  the  alleged  tender  by  the  plaintiff  of  his 
services  for  the  two  months.  The  answer  also  sets  up  as  a 
defence,  that  on  the  15th  of  April,  1857,  both  parties  entered 
into  an  agreement  with  each  other,  whereby  the  said  agree- 
ment, for  a  year,  was  terminated  and  the  employment  of  the 
defendant  ceased. 

The  action  was  referred  to  the  Hon.  William  Mitchell, 
and  tried  before  him. 

The  referee  found  that  the  plaintiff  was  employed  by  the 
defendants  for  a  year,  commencing  the  1st  of  January,  1857, 
at  $75  a  month,  payable  monthly ;  that  he  continued  in 
their  employment  until  the  15th  of  April,  1857,  when  he 
was  paid  in  full  to  that  day,  and  was,  at  his  own  request 
and  with  the  consent  of  the  defendants,  discharged  from 
their  employment,  and  went  into  the  employment  of  another 
company,  in  whose  employment  he  continued  until  Septem- 
ber 1st,  1857;  that  on  the  last  mentioned  day  he  tendered 
his  services  to  the  defendants,  and  tendered  the  same  almost 
daily  from  that  time  to  the  end  of  the  year  1857. 

The  referee  also  found,  as  matter  of  fact,  that  the  plain- 
tiff sued  the  defendants  in  November,  1857,  on  a  complaint 
similar  to  the  complaint  in  this  action,  for  two  months' 
wages,  viz.,  for  September  and  October,  1857;  that  the 
defendants  putting  in  no  answer,  judgment  was  taken 
against  them  by  default,  and  the  amount  of  the  judgment 
levied  on  execution. 

The  referee  found,  as  matter  of  law,  that  the  defendants 
were  not  estopped  from  showing  in  this  action  that  the 
agreement  for  a  year  was  vacated  by  mutual  consent ;  that 
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under  the  facts  proved  in  this  case,  it  was  so  vacated,  and 
that  the  defendants  were  entitled  to  judgment. 

H.  SAciA,ybr  the  appellant. 

L.  FAIRBANKS,  Jr..  for  the  respondents. 

By  the  court,  SUTHERLAND,  Justice.  There  was  conflict- 
ing testimony  on  the  question  of  fact,  whether  the  agree- 
ment for  a  year  was  vacated  by  mutual  consent. 

The  referee  found  that  it  was,  and  that  finding  cannot  be 
questioned  on  this  appeal. 

The  other  question  is,  were  the  defendants  estopped  by 
the  record  of  the  recovery  against  them  in  the  former  action 
which  was  introduced  in  evidence  on  the  trial,  from  show- 
ing in  this  action  that  the  agreement  for  a  year  had  been 
so  vacated  ? 

The  referee  held,  as  matter  of  law,  that  they  were  not. 

This  was  clearly  right. 

This  action  was  not  brought  for  the  same  cause  as  the 
former  one.  The  alleged  cause  of  action  in  this  action  was 
the  non-payment  of  the  stipulated  wages  for  the  months  of 
November  and  December ;  in  the  former  action,  the  non- 
payment of  the  stipulated  wages  for  the  months  of  Septem- 
ber and  October.  The  causes  of  action  in  both  suits  were 
founded  upon  the  same  agreement,  but  were  not  the  same. 

The  defendants  did  not  appear  or  answer  in  the  former 
action,  and,  of  course,  did  not  set  up  the  matter  as  to  the 
agreement  having  been  vacated  by  mutual  consent  in  that 
action,  by  way  of  defence,  and  that  matter  could  not  have 
been  tried  or  passed  upon  in  that  action. 

Had  the  defendants  appeared  on  the  former  action  and 
put  in  a  general  denial,  without  setting  up  the  matter  as 
to  the  agreement  having  been  vacated  by  mutual  consent 
by  way  of  defence,  it  would  not  have  been  necessary  for 
the  plaintiff  to  prove  that  the  agreement  had  not  been 
rescinded  or  vacated,  in  order  to  recover  in  that  action — it 
VOL.  XXI.  12 
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would  not  have  been  necessary  for  the  plaintiff  to  go  out 
of  his  case  and  prove  a  negative. 

The  allegation  in  the  complaint  in  the  former  action,  that 
the  defendants  had  refused  to  pay  the  plaintiff  for  the 
months  of  September  and  October,  or  had  rejected  his  ser- 
vices when  tendered  "  without  any  legal  excuse,"  does  not 
affect  the  question.  Surely  it  would  not  have  been  necessary 
for  the  plaintiff  to  show  whether  the  defendants  had  any 
excuse,  or  to  raise  the  question  whether  they  had  any  excuse. 

The  counsel  for  the  plaintiff  substantially  takes  the 
position  that  because  the  defendants  chose,  voluntarily,  and 
without  being  under  any  legal  obligation  to  do  so,  to  pay 
the  plaintiff  for  the  months  of  September  and  October,  that 
therefore  they  are  bound  to  pay  him  for  November  and 
December,  although  they  now  insist  upon  their  legal  rights. 

In  my  opinion,  the  cases  cited  by  the  counsel  for  the 
plaintiff  have  no  application  to  the  point  in  question,  and 
the  judgment  should  be  affirmed  with  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  McSpEDON  and  BAKER  agt.  ROBERT  T. 
HAWS,  Comptroller. 

Where  the  legislature  has  enacted  that  a  party  shall  receive  compensation  for  cer- 
tain services,  and  has  taxed  the  inhabitants  in  a  particular  locality  for  that  pur- 
pose,  they  have  as  much  authority  to  specify  a  maximum  amount,  beyond  which 
the  party  shall  receive  nothing,  as  they  have  to  specify  the  exact  sum  in  the 
first  instance,  and  in  neither  case,  have  the  courts  power  to  supervise  or  review 
such  action. 

An  act  authorizing  the  comptroller  of  the  city  of  New  York  to  pay  a  party,  which 
they  have  declared  to  he  entitled  to  compensation  for  services  rendered  the  county, 
the  amount  when  it  shall  be  judicially  determined,  does  not  require  that  an 
ordinary  action  shall  be  commenced  against  the  board  of  supervisors  and  a  judg- 
ment recovered  in  it,  before  the  comptroller  shall  pay  any  amount.  This  judicial 
determination  may  be  and  is  properly  had  under  proceedings  upon  mandamus. 

An  order  of  the  special  term  is  not  final  so  as  to  authorize  an  appeal,  where  there  is 
an  order  of  reference  outstanding  and  undetermined. 
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New  York  General  Term,  May,  1861. 
CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 
APPEAL  from  an  order  at  special  term  allowing  a  man- 
damus against  the  comptroller  of  the  city  of  New  York. 

J.  T.  BRADY,  J.  W.  EDMONDS  and  WM.  FULLERTON,  for 
relator. 

A.  R.  LAWRENCE,  Jr.,  and  H.  H.  ANDERSON,  for  comp- 
troller. 

By  the  court,  CLERKE,  P.  Justice.  I.  The  position  taken 
by  the  counsel  for  the  defendant  in  his  seventh  point,  is 
disposed  of  by  the  act  of  April  17th,  1860,  authorizing  the 
supervisors  of  the  county  of  New  York  to  raise  money  by 
tax  for  city  and  county  purposes.  By  the  sixth  section  of 
the  act  they  are  empowered  to  raise  and  collect,  in  addition 
to  the  ordinary  taxation,  the  further  sum  not  exceeding 
eighty  thousand  dollars,  to  meet  and  pay  whatever  sum  up 
to  that  amount  may  be  found  due  to  the  contractors  with 
the  commissioners  of  records. 

Whether  the  legislature  had  or  had  not  the  constitutional 
power  originally  to  appoint  the  commissioners  of  records, 
under  whose  direction  and  superintendence  the  work  was 
done,  yet  the  work  having  been  done  and  the  legislature 
determining  that  the  work  was  a  service  rendered  to  the 
county,  they  had  the  right  to  tax  the  inhabitants  of  that 
portion  of  the  state  to  pay  for  it;  although  it  cannot  autho- 
rise the  taking  of  the  property  of  an  individual  for  public 
purposes  without  compensation,  or  for  private  purposes 
with  or  without  compensation,  yet  it  has  the  absolute  power 
to  determine  what  sums  shall  be  raised  by  taxation,  and 
the  purposes  to  which  they  shall  be  applied. 

It  can  make  appropriations  of  money  whenever  the  public 
well-being  requires,  and  of  this  it  alone  is  the  sole  judge. 

It  can  apportion  the  public  burthens  among  all  the  tax- 
paying  citizens  of  the  state  or  among  those  of  a  particular 
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section  or  territorial  division.  (Town  of  Guildford  agt. 
Supervisors  of  Chenango  county,  3  Kern.,  143 ;  The  People 
agt.  The  Mayor  of  Brooklyn,  4  Corns.,  419.) 

In  the  present  case  the  legislature  has  deemed  it  proper 
to  determine  that  the  work  performed  by  the  relators  for 
the  county  is  for  the  public  good ;  and  without  any  refer- 
ence as  to  the  mode  by  which  they  were  authorized  to  enter 
upon  the  performance  of  this  work,  it  has  enacted  that  they 
shall  receive  compensation  for  it,  and  has  taxed  the  inhab- 
itants of  this  division  of  the  state  for  that  purpose. 

It  is  no  objection  to  this  that  the  legislature  has  not 
declared  the  precise  amount  of  the  claim,  being  ignorant  of 
the  exact  value  of  the  service  ;  the  act  specifies  a  maximum 
amount,  beyond  which  the  relafors  shall  receive  nothing,  at 
least  in  this  way,  for  the  services  already  rendered,  and  it 
indicates  the  method  by  which  the  actual  amount  due  shall 
be  ascertained. 

This  the  legislature  has  as  much  authority  to  do  as  to 
specify  the  exact  sum  absolutely  in  the  first  instance  ;  and 
in  neither  case  have  the  courts  power  to  supervise  or  review 
the  action  of  that  branch  of  the  government. 

II.  The  only  question  then  that  remains,  arises  on  the 
interpretation  of  the  last  sentence  of  the  section  to  which 
I  have  referred.  It  authorizes  the  comptroller  to  pay  the 
amount,  when  it  shall  be  judicially  determined.  Does  this 
require  that  an  ordinary  action  shall  be  commenced  against 
the  board  of  supervisors,  and  a  judgment  recovered  in  it, 
before  the  comptroller  shall  pay  any  amount,  or  shall  the 
amount  be  determined  in  any  way  which  the  court  may 
deem  expedient?  What  the  legislature  intended  by  this 
phrase  can  only  be  ascertained  by  considering  what  was  the 
legal  method  of  enforcing  claims  of  this  nature  against  the 
board  of  supervisors,  at  the  time  the  act  of  1860  was  passed. 

If  the  remedy  by  an  ordinary  action  could  be  sustained, 
it  would  be  reasonable  to  suppose,  that  the  legislature 
intended  that  this  method  of  judicial  determination  should 
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be  adopted  ;  otherwise,  if  the  only  method  by  which  redress 
could  be  obtained,  was  by  the  extraordinary  remedy  by 
writ  of  mandamus,  it  is  fair  to  assume  that  the  judicial 
determination  may  be  provided  for  under  the  proceedings 
in  that  writ,  in  such  a  manner,  as  the  court  entertaining 
the  proceedings  may  deem  most  convenient  and  conducive 
to  the  end  contemplated  by  the  legislature  ;  all  constitu- 
tional questions  as  to  the  appointment  of  the  commissioners, 
all  questions  relating  to  the  utility  of  the  work  ;  in  short, 
all  questions  as  to  the  meritorious  nature  of  the  claim  being 
disposed  of  by  that  body,  in  its  sovereign  capacity. 

The  only  remaining  subject  of  inquiry  was  the  precise 
amount  of  that  claim,  which  it  left  to  be  determined  by 
some  other  tribunal. 

Nothing  is  better  established  than  that  generally  a  writ 
of  mandamus  will  not  lie  where  an  adequate  remedy  by 
action  exists. 

The  writ  of  mandamus  is  a  high  prerogative  writ,  of 
which  the  remedial  power  is  most  effective  and  most  exten- 
sive. 

It  was  devised  to  supply  a  defect  in  the  administration 
of  justice.  It  is  directed  to  any  natural  person,  corpora- 
tion, or  inferior  court  of  judicature  requiring  them  to  do 
some  specific  thing  which  the  supreme  court  has  resolved 
it  is  their  peculiar  office  and  duty  to  do. 

It  lies  to  compel,  the  admission  or  restoration  of  the  party 
applying  to  any  office  or  franchise  of  a  public  nature. 

It  lies  for  the  production,  inspection,  or  delivery  of  public 
books  or  papers  ;  for  the  surrender  of  the  regalia  of  a  cor- 
poration ;  to  oblige  bodies  corporate  to  affix  their  common 
seal  ;  to  compel  the  holding  of  a  court  ;  and  for  an  infinite 
number  of  other  purposes,  which  it  is  impossible  minutely 
to  recite.  (3  Blackstone,  110.) 

In  some  cases  this  writ  may  be  issued  where  the  injured 
party  has  another  more  tedious  method  of  redress,  as  in  the 
case  of  admission  or  restitution  to  an  office.  Where,  how- 
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ever,  the  party  has  a  complete  and  specific  redress  at  law, 
the  circumstance  of  its  being  a  more  tedious  method  will  not 
be  sufficient  to  warrant  the  court  in  granting  a  mandamus. 

There  must  be  not  only  a  specific  legal  right,  but  gener- 
ally the  want  of  a  specific  legal  remedy,  in  order  to  found  an 
application  for  this  writ.  (Lord  ELLENBOROUGH,  8  East,  219.) 

But  it  will  never  be  granted  when  there  is  a  plain  and 
adequate  remedy  by  action  for  the  party  aggrieved.  (Ex 
parte  Lynch,  2  Hill,  45.) 

But  in  the  present  case  had  the  relators  a  remedy  by 
action  ? 

The  Revised  Statutes  very  amply  and  specifically  provide 
for  the  cases  in  which  supervisors — boards  of  supervisors 
and  counties  may  be  sued.  (1  R.  S.,  384  m.,  377  m.;  2  id.-, 
473  id.,  Sfc.) 

According  to  these  provisions  the  counties  may  be  sued 
for  certain  claims,  or  in  respect  of  certain  causes  of  action 
or  controversies,  but  not  every  claim,  cause  of  action  or 
controversy.  I  agree  entirely  with  the  views  presented  by 
Mr.  Justice  OAKLEY  in  Brady  agt.  The  Supervisors  of  New 
York,  (2  Sand.,  S.  C.  R.,  460,)  "  that  those  sections  of  the 
Revised  Statutes  were  intended  to  provide  a  remedy  against 
a  county  for  such  causes  of  action  (and  no  other)  as  could 
not  be  presented  to  and  examined  and  allowed  by  the  board 
of  supervisors  as  county  charges.  But  every  claim  which 
is  a  county  charge  is  to  be  audited  and  allowed  by  the 
board  of  supervisors,  who  are  a  judicial  body — constituted 
by  law  to  decide  all  matters  of  account  between  individ- 
uals and  the  public  body  composing  the  county  which  they 
represent.  The  statute  virtually  makes  the  board  a  court 
of  arbitration,  to  which  all  parties  having  claims  against 
their  respective  counties  other  than  those  of  the  indefinite 
kind  before  referred  to  must  submit  such  claims  for  exami- 
nation, audit  and  allowance." 

The  opinion  which  I  have  quoted  shows  that  all  the  cases 
establish  this  general  principle,  that  whenever  services 
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have  been  rendered,  which  are  beneficial  to  a  county,  and 
no  specific  compensation  is  provided  for  the  same  by  law, 
they  shall  be  deemed  contingent  charges  against  the  county  ; 
of  the  allowance  of  such  charges,  the  board  of  supervisors, 
as  we  have  seen,  is  the  sole  judge,  unless  the  supreme  legis- 
lature itself  should  allow  and  provide  for  it,  as  in  the 
present  case. 

The  relators  then  had  no  remedy  by  action  ;  and  the 
only  remedy  to  which  they  could  resort  for  redress  was  the 
writ  of  mandamus.  The  legislature  could  not  therefore 
have  intended  by  the  terms  "judicial  determination"  a 
determination  by  action  because  such  a  remedy  did  not 
exist  in  favor  of  the  relators. 

The  relators  could  have  had  no  judicial  determination 
except  in  a  proceeding  of  this  nature,  and  in  the  absence  of 
any  specific  direction  in  the  act,  as  to  the  manner  of  this 
determination  it  would  be  unreasonable  to  infer  that  any 
other  mode  was  intended  than  that  which  the  court,  where 
the  proceedings  by  mandamus  were  pending,  may  deem 
expedient. 

"We  are,  therefore,  unanimously  of  opinion  that  the  rem- 
edy adopted  by  the  relators  is  the  proper  one,  and  that  the 
decision  of  the  special  term  is  correct. 

But  as  we  find  that  the  decision  appealed  from  is  not 
strictly  speaking  a  final  judgment,  although  it  decides  the 
merits  of  the  controversy,  we  must  dismiss  the  appeal 
instead  of  affirming  the  judgment. 

Whenever  a  case  is  referred  by  the  special  term  even 
when  it  settles  in  its  order  all  the  essential  points  at  issue 
it  is  nothing  but  an  interlocutory  order  and  no  final  judg- 
ment can  be  entered  until  the  coming  in  of  the  report. 

There  can  be  an  appeal  only  from  a  final  judgment. 

Appeal  dismissed  with  costs. 
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SUPREME  COURT. 

• 

JM 

WILLIAM  H.  KENZEL,  respondent  agt.  EDWIN  R.  KIRK  and 
others,  appellants. 

Where  an  owner  charters  his  vessel  to  the  master  for  a  certain  period,  he  covenant- 
ing to  victual  and  man  her  at  his  own  cost,  the  latter  is  owner  pro  hac  vice,  and, 
like  any  other  charterer,  is  alone  responsible  for  supplies  furnished  for  the  in- 
tended voyage. 

But  under  the  letting  a  vessel  on  shares,  even  where  the  master  engaged  with  the 
owners  to  provide  supplies  at  his  own  cost,  the  owners  would  be  liable  for  the  sup- 
plies, unless  the  person  from  whom  they  are  purchased  is  aware  of  the  terms  of 
the  arrangement,  or  might,  by  the  exercise  of  reasonable  care  and  caution, 
have  ascertained  them. 

The  master  is  not  restricted  in  his  purchases  to  the  port  where  the  vessel  lies.  He 
has  a  discretion  to  purchase  in  a  neighboring  port  if  it  is  more  convenient  for  him 
to  do  so,  and  if  he  can  deal  there  more  advantageously  for  the  owners.  Of  this 
he  is  the  judge. 

New  York  General  Term,  1861. 

CLERKE,  INGRAHAM  and  SUTHERLAND,  Justices. 

THE  above  respondent  was  a  store-keeper  in  Jersey  City, 
dealing  with  vessels.  The  master  of  the  schooner  Moon- 
light came  into  his  store  and  bought  an  outfit  in  provisions 
for  the  schooner,  for  a  round  voyage  he  was  about  making 
to  the  West  Indies  and  other  ports.  The  amount  of  the 
bill  was  $296.88.  The  bill  was  purchased  in  the  name  of 
the  vessel,  on  a  credit  of  three  months.  Nothing  was  said 
at  the  time  of  the  purchase  by  the  master  that  he  was  run- 
ning the  vessel  on  shares ;  nor  did  the  plaintiff  have  any 
knowledge  of  the  fact,  but  supposed  he  was  dealing  with 
the  master  of  a  vessel  in  need  of  supplies. 

At  the  time  of  the  purchase  the  master  told  him  she  needed 
such  stores,  and  what  voyage  she  was  going  on. 

The  vessel  lay  at  Elizabethport  at  the  time  of  the  pur- 
chase, and  the  goods  were  received  on  the  schooner,  and 
enabled  her  to  make  her  voyage. 

It  appeared  further,  in  proof,  that  the  schooner  had 
originally  been  built  for  the  captain  to  command  her,  under 
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an  understanding  that  he  was  to  do  her  business.  Though 
he  had  run  the  vessel  on  shares,  he  had  been  in  the  habit 
of  buying  supplies,  and  also  in  having  repairs  made  on  her, 
for  which  the  owners  paid,  and  of  doing  with  the  vessel  as 
other  captains  did.  The  owners  never  objected  to  his 
ordering  repairs  to  be  done. 

It  also  appeared  in  evidence,  that  after  this  bill  was  con- 
tracted, all  the  owners,  except  one,  who  owned  one-eighth 
of  the  vessel,  were  willing  to  pay  the  bill. 

Upon  that  and  other  proof  the  plaintiff  went  to  the  jury, 
who  found  in  his  favor. 

After  judgment  the  defendants  appealed  to  the  general 
term. 

C.  DONOHUE,  for  appellant. 

D.  McMAHON,  for  respondent. 

By  the  court,  CLERKE,  P.  Justice.  It  will  not  be  dispu- 
ted, I  presume,  if  the  owner  charters  his  vessel  to  the  mas- 
ter for  a  certain  period,  he,  covenanting  to  victual  and  man 
her  at  his  own  cost,  is  to  be  deemed  the  owner  pro  hac  vice 
(Hallett  agt.  Col.  Ins.  Co.,  8  J.  R.,  252;)  and  he,  like  any 
other  charterer  under  similar  circumstances,  is  alone  respon- 
sible for  supplies  furnished  for  the  intended  voyage.  But, 
it  is  contended  on  behalf  of  the  plaintiff,  where  the  trans- 
action is  not  a  positive  chartering  but  a  letting  of  the  vessel 
on  shares,  although  the  master  engaged  with  the  owners  to 
provide  the  supplies  at  his  own  cost,  that  the  owners  are 
still  liable,  unless  the  person  from  whom  they  purchased,  is 
aware  of  the  arrangement. 

The  distinction  taken  by  the  elementary  writers  seems  to 
be  very  frequently,  though  not  invariably  recognized.  It 
is  laid  down  by  them,  that,  in  the  absence  of  any  notice  to 
the  plaintiff  that  the  vessel  was  let  on  shares  or  of  an  oppor- 
tunity by  reasonable  care  and  caution  to  ascertain  the  fact, 
the  case  would  appear  to  be  the  ordinary  one  of  the  master 
of  a  vessel  buying  necessary  supplies  for  the  voyage. 
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The  charge  of  the  judge  was  in  conformity  with  this  rule, 
which,  I  think,  is  tenable  on  principle  and  the  weight  of 
authority.  Indeed  the  evidence  would  have  authorized 
him  to  charge  still  more  favorably  for  the  plaintiff.  The 
master,  in  his  deposition,  testifies  that  he  ran  the  vessel  on 
shares ;  that  he  was  to  receive  one-half  the  earnings,  and 
to  pay  one-half  the  disbursements.  This  seemed  to  have 
made  it  a  joint  concern  ;  the  owners,  even  as  between  them 
and  the  master,  were  to  be  liable  for  one-half  of  the  dis- 
bursements incurred,  it  is  to  be  presumed,  either  for  repair- 
ing or  manning,  or  for  furnishing  supplies.  To  be  sure,  he 
says  in  answer  to  the  question,  "  Who  was  to  provision  the 
vessel  ?"  that  he  was ;  yet,  as  provisioning  was  certainly  a 
part  of  the  disbursements,  and  as  he  expressly  says  one-half 
the  disbursements  were  to  be  defrayed  by  the  owners,  I 
cannot  believe  that  he  meant  to  say  that  he  was  to  provi- 
sion the  vessel  exclusively  out  of  his  share  at  his  own  ex- 
pense ;  but  that  it  was  to  be  done  through  his  agency  and 
personal  attention.  It  also  appears  from  his  testimony, 
that  the  owners  dismissed  the  master  at  Key  West,  and  that 
they  took  possession  of  the  vessel,  and  of  the  stores  pur- 
chased by  the  plaintiff,  which  remained  unconsumed.  When, 
in  addition  to  this,  we  consider  that  the  credit  was  expressly 
given  to  the  vessel,  that  there  was  nothing  in  the  trans- 
action to  induce  the  plaintiff  to  suppose  that  there  was  any 
special  arrangement  between  the  owners  and  master,  that 
he  had  ordered  repairs  which  were  paid  for  without  objec- 
tion by  the  owners,  and  that  seven-eighths  of  them  in  value 
had  ratified  the  master's  authority  by  expressing  their  wil- 
lingness to  pay  this  demand,  I  think,  if  the  judge  erred  at 
all,  it  was  in  not  telling  the  jury  that  there  was  no  testi- 
mony in  the  case  to  exempt  the  owners  from  their  general 
liability. 

With  regard  to  the  objection  that  the  stores  were  pur- 
chased in  Jersey  City  instead  of  Newark,  I  am  not  aware 
that  the  master  is  restricted  in  his  purchase  to  the  port 
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where  the  vessel  lies.  He  has  a  discretion  to  purchase  in 
a  neighboring  port  if  it  is  more  convenient  for  him  to  do 
so,  and  if  he  can  deal  there  more  advantageously  for  the 
owners.  Of  this  he  is  the  judge. 

The  other  objections  are  equally  untenable. 

Judgment  should  be  affirmed,  with  costs. 


NEW  YORK  SUPERIOR  COURT. 
HORACE  J.  FAIRCHILD  and  others  agt.  GEORGE  W.  WARREN. 

Special  Term,  May,  1861. 

BOSWORTH,  Justice.  An  agreement  made  at  the  maturity 
of  a  note  between  the  maker  and  holder,  that  on  payment 
of  part  of  the  note,  and  an  agreement  to  pay  the  residue, 
with  interest,  four  months  thereafter,  to  extend  the  time 
of  payment  of  such  residue  for  four  months,  and  payment 
and  acceptance  of  said  part  ($100,)  is  not  a  sufficient  consid- 
eration to  render  the  agreement  to  extend  the  time  of  pay- 
ment obligatory.  The  holder  of  the  note  obtains  nothing  to 
which  he  was  not  entitled,  and  the  maker  parts  with  noth- 
ing that  he  had  a  right  to  withhold. 

Motion  granted,  with  $10  costs. 


NEW  YORK  SUPERIOR  COURT. 
WILLIAM  CLARK  agt.  CHARLES  J.  MEIGS  and  others. 

In  an  action  against  stockbrokers  for  damages  in  selling  plaintiff's  stock  (purchased 
payable  on  time  at  his  option)  short  of  the  prescribed  time,  and  in  violation  of  his 
instructions,  the  complaint  should  allege  a  demand  upon  the  defendants,  and  an 
exercise  of  plaintiff 's  option ;  also,  a  tender  of  the  amount  due  to  the  defendants 
on  the  purchase  of  the  stock. 
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New  York  Special  Term,  May,  1861. 
DEMURRER  to  complaint. 

SELAH  SQUIRES,  for  plaintiff". 
WHEELER  &  ARMSTRONG,  for  defendants- 

ROBERTSON,  Justice.  The  complaint  in  this  case  alleges 
that  the  defendants,  as  stockbrokers,  purchased  on  account 
of  the  plaintiff,  and  by  his  order,  two  hundred  shares  of  the 
stock  of  the  Illinois  Central  Railroad  Company,  in  November 
last,  at  sixty-one  cents  on  the  dollar  of  the  par  value  of  the 
stock. 

The  stock  was  payable  to  the  plaintiff  at  his  option  any 
time  within  sixty  days.  It  is  alleged  that  the  defendants, 
in  violation  of  their  agreement  and  duty  as  brokers,  and 
against  the  express  instructions  of  the  plaintiff,  sold  the 
stock  in  four  days  after,  for  the  price  of  fifty-two  cents  on 
the  dollar. 

Plaintiff  also  avers,  that  on  the  14th  day  of  January  last 
the  stock  of  the  company  had  risen  to  seventy-seven  and  a 
half  cents,  and  that  in  consequence  of  the  act  of  defend- 
ants he  suffered  a  loss  of  $5,000,  for  which  he  brings  this 
action. 

A  demurrer  is  interposed  on  the  ground  that  the  com- 
plaint should  have  set  forth  a  demand  upon  the  defendants, 
and  an  exercise  of  the  plaintiff's  option;  also  a  tender  of 
the  amount  due  to  the  defendants  on  the  purchase  of  the 
stock.  Until  the  plaintiff  had  made  such  demand  and 
tender,  he  had  no  cause  of  action. 

Judgment  for  defendants  on  demurrer,  with  leave  to  the 
plaintiff  to  amend  on  payment  of  costs. 


NEW  YORK  PRACTICE  REPORTS. 


Hazard  Powder  Company  agt.  Byrnes. 


NEW  YORK  COMMON  PLEAS. 

THE  HAZARD  POWDER  COMPANY  agt.  MATTHEW  BYRNES  and 

others. 

Where  a  building  contract  (in  the  city  of  New  York)  requires  the  rock  upon  the 
land  to  be  blasted  and  removed,  preparatory  to  building,  powder  and  fuses 
necessarily  used  for  that  purpose  come  within  the  term  "materials  in  building," 
within  the  meaning  of  the  lien  law  of  1851. 

New  York  Special  Term,  June,  1861. 

HILTON,  Judge.  The  plaintiffs  seek  to  acquire  a  lien 
upon  the  premises  situated  on  the  corner  of  Third  avenue 
and  Thirty-seventh  street,  belonging  to  the  defendant 
Byrnes,  for  powder  and  fuses  furnished  to  the  defendant 
Kingsly,  who  contracted  with  Byrnes  to  erect  buildings  on 
the  premises  described. 

It  is  conceded  that  the  building  contract  required  the 
rock  upon  the  land  to  be  blasted  and  removed  by  Kingsly, 
to  enable  him  to  lay  the  foundations  for  the  buildings ;  and 
that  the  only  question  to  be  determined  is,  whether  the 
powder  and  fuses  necessarily  used  by  Kingsly  in  blasting 
the  rock,  and  furnished  to  him  for  that  purpose  by  the 
plaintiffs,  are  "  materials  in  building,"  within  the  meaning 
of  the  lien  law  of  1851,  and  for  which  the  party  furnishing 
may  acquire  a  lien  upon  the  building,  as  against  the  owner, 
to  the  extent  of  the  moneys  remaining  in  his  hands  belong- 
ing to  the  contractor. 

The  lien  law  provides  that  any  person  who  shall,  in  con- 
formity with  the  terms  of  the  contract  between  the  owner 
and  contractor,  furnish  to  the  contractor  any  materials  in 
building,  altering  or  repairing  any  house  or  building  or 
appurtenances  thereto  in  the  city  of  New  York,  shall,  upon 
filing  the  required  notice  with  the  county  clerk,  have  a  lien 
upon  such  building  or  appurtenances,  and  upon  the  lot  of 
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land  on  which  the  same  stands,  to  the  extent  in  the  act 
specified.  (See  laws  0/1851,  ck.  513,  §§1,  6.) 

I  think  the  fair  and  reasonable  interpretation  of  such 
language  is,  that  the  right  of  lien  extends  to  all  such  mate- 
rials as  ordinarily  enter  into  or  are  used  in  the  construction 
of  buildings,  and  which  are  within  the  express  or  implied 
terms  of  the  building  contract  made  between  the  owner  and 
contractor.  (  Wood  agt.  Donaldson,  17  Wend.,  550;  McDer- 
mott  agt.  Palmer,  4  Seld.,  383.) 

Here  the  contract  imposed  upon  the  builder  the  duty  of 
removing  rock  from  the  surface  of  the  land  preparatory  to 
laying  the  foundation  walls,  and  hence  the  powder  and 
fuses  furnished  became  necessary  for  the  purpose  of  blast- 
ing the  rock  and  enabling  the  contractor  to  construct  the 
contemplated  building.  Such  materials,  when  thus  impli- 
edly  contracted  for,  and  actually  furnished  and  used,  must, 
I  think,  be  classed  within  the  list  of  things  which  are  de- 
nominated in  the  lien  law  as  "  materials  in  building,"  and 
for  which  a  lien  may  be  acquired. 

Judgment  for  plaintiffs  for  the  amount  admitted  to  be  in 
the  hands  of  defendant  Byrnes,  belonging  to  the  contractor. 


SUPREME  COURT. 
JAMES  BROWN  and  others  agt.  P.  B.  BUCKINGHAM. 

A  counter  claim  may  be  pleaded  in  an  action  for  the  possession  of  personal  pro- 
perty. 

Where  the  defendant  alleged  in  his  answer,  as  a  counter  claim,  that  the  sale  and 
delivery  of  silk  by  defendant  to  plaintiffs  alleged  in  this  answer,  arose  out  of  the 
contract  and  transaction  set  forth  in  the  complaint, 

Held,  that  this  might  be  so,  but  no  physical  fact  capable  of  being  established  by 
evidence,  being  stated  which  showed  it,  and  the  averment  being  a  mere  conclusion 
of  law,  it  was  insufficient  to  constitute  a  counter  claim. 

New  York  Special  Term,  December,  1860. 

The  plaintiffs  state  in  their  complaint,  that  they  are  the 
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owners  of  and  entitled  to  the  immediate  possession  of  three 
hundred  and  twenty-five  pounds  of  silk,  of  the  value  of  one 
thousand  dollars,  which  was  delivered  to  the  defendant  for 
the  special  purpose  of  being  manufactured  into  sewing  or 
fringe  silk,  and  which  has  been  so  manufactured  ;  and 
which  silk  the  defendant  illegally  detains,  after  demand 
thereof;  and  they  demand  judgment  for  the  possession  of 
said  silk,  or  for  one  thousand  dollars,  the  value  thereof,  in 
case  it  cannot  be  delivered,  and  for  damages  and  costs  of 
the  action. 

The  defendant,  by  answer,  denies  the  plaintiffs'  alleged 
right  to  the  possession  of  said  silk,  and  claims  to  have  a 
lien  thereon,  for  the  sum  of  five  hundred  and  sixty-eight 
dollars  and  fifty-one  cents ;  and  also,  by  way  of  counter 
claim,  alleges  that  in  February,  1860,  he  sold  and  delivered 
to  the  plaintiffs  certain  silk,  for  which  there  remains  due 
to  him  the  sum  of  four  hundred  dollars,  and  avers  that  such 
sale  and  delivery  arose  out  of  the  contract  and  transaction 
set  forth  in  the  complaint,  as  the  foundation  of  the  plaintiffs' 
claim,  and  is  connected  with  the  subject  of  this  action. 

To  the  matter  stated  in  the  answer,  by  way  of  counter 
claim,  the  plaintiffs  demur,  as  not  containing  facts  sufficient 
to  constitute  a  counter  claim. 

BLISS  &  BARLOW,  for  plaintiff's. 

H.  &  C.  S.  ANDREWS,  for  defendant. 

BONNEY,  Justice.  The  first  point  made  by  the  plaintiffs  on 
demurrer,  is  that  a  counter  claim  cannot  be  pleaded  in  an 
action  for  the  possession  of  personal  property. 

The  Code,  in  general  terms,  and  without  limitation  as  to 
the  nature  of  the  action,  provides  (§  149  and  150,)  that  the 
answer  may  contain  a  statement  of  any  new  matter  consti- 
tuting a  counter  claim,  which  is  a  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint, 
as  the  foundation  of  the  piaintiffs'  claim,  or  connected  with 
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the  subject  of  the  action.  This  language  is  sufficiently 
comprehensive  to  include  the  present  case,  and  permits  the 
pleading  of  a  counter  claim  in  this  action ;  and  although 
the  action  of  replevin,  or  for  the  possession  of  personal  pro- 
perty, as  it  is  now  named,  is  considered  as  founded  upon 
tort,  I  can  see  no  good  reason  for  holding  that  all  claims  of 
either  of  the  parties  against  the  other,  arising  out  of  the 
transaction  set  forth  in  the  complaint,  and  made  the  found- 
ation of  the  plaintiffs'  claim  therein,  cannot  be  adjusted 
and  determined  in  one  suit  of  this  form  of  action,  as  in  an 
action  properly  and  technically  on  contract.  And  such  I 
understand  to  be  the  effect  of  the  decisions  on  this  subject. 

But  the  plaintiffs  insist  that  this  answer  does  not  state 
facts  which  show  that  the  alleged  counter  claim  arises  out 
of  the  transaction  set  forth  in  the  complaint ;  and  this  point, 
in  my  opinion,  is  well  taken.  The  answer  does  not  state 
that  the  silk,  sold  by  defendant  to  plaintiffs,  was  the  sama 
silk  of  which  plaintiffs  now  seek  to  recover  the  possession  ; 
or  that  it  was  sold  or  delivered  under  any  contract  which 
included  or  applied  to  the  silk  demanded  by  plaintiffs ;  nor 
set  forth  any  facts  connecting  in  any  way  the  transaction 
stated  in  the  complaint,  with  the  supposed  cause  of  action 
stated  in  the  answer.  The  averment  is  that  the  sale  and 
delivery  of  silk  by  defendant  to  plaintiffs  alleged  in  this 
answer,  arose  out  of  the  contract  and  transaction  set  forth 
in  the  complaint.  This  may  be  so,  but  no  physical  fact, 
capable  of  being  established  by  evidence,  is  stated,  which 
shows  it,  and  the  averment  is  of  a  conclusion  of  law.  (  Van 
Schaick  agt.  Winne,  16  Barb.,  89  ;  Jones  agt.  Pheenix  Bank, 
4  Seld.,  235.) 

For  this  reason  judgment  must  be  rendered  for  plaintiffs 
on  the  demurrer,  with  leave  to  defendant  to  amend  his 
answer  in  twenty  days  on  payment  of  the  costs  of  the 
demurrer. 
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SUPREME  COURT. 

GORHAM  D.  ABBOT  agt.  THE  AMERICAN  HARD  RUBBER  Co., 
WILLIAM  JUDSON  and  others. 

Where  four  out  of  seven  trustees  and  directors  of  a  manufacturing  corporation 
sold  tbe  entire  property  of  the  corporation  (except  its  real  estate,)  and  trans- 
ferred to  the  purchasers  the  whole  business  of  the  corporation,  without  and 
against  the  consent  of  the  other  trustees  and  the  corporators, 

Held,  that  the  transfer  was  without  power,  and  a  violation  of  the  trust  and  confi- 
dence reposed  in  the  trustees  and  directors  of  the  corporation.  (This  decision 
affirms  that  at  special  term,  20  How.  Pr.  JR.,  199.) 

New  York  General  Term,  May,  1861. 
APPEAL  from  an  order  at  special  term  allowing  to  the 
plaintiff  an  injunction  and  receiver. 

B.  V.  ABBOTT  and  E.  W.  STOUGHTON,  for  plaintiff. 
S.  A.  FOOT  and  W.  E.  CURTIS,  for  defendants. 

By  the  court,  ALLEN,  Justice.  The  history  of  the  origin, 
rise  and  progress  of  "  The  American  Hard  Rubber  Company," 
and  the  connection  of  the  plaintiff  with  it,  and  of  his  deal- 
ings with  and  relations  to  the  Goodyears,  and  his  other 
associates  in  the  corporation,  and  the  several  patents  refer- 
red to,  is  curious  and  instructive.  The  facts  alleged  are 
all  important,  as  bearing  upon  a  question  of  fraud,  in  fact, 
involved  in  the  case,  and  which  will  have  to  be  met,  unless 
the  case  upon  a  final  hearing  shall  be  disposed  of  upon  the 
legal  questions  presented  upon  the  undisputed  facts.  But 
,upon  this  appeal,  in  the  view  I  take  of  the  legal  rights  of 
the  parties,  it  will  not  be  necessary  to  consider  the  question 
of  actual  fraud,  and,  therefore,  I  am  relieved  from  the  neces- 
sity of  examining,  very  critically,  the  various  and  somewhat 
complicated  and  multifarious  transactions  stated  with  great 
detail  in  the  complaint  and  answer.  A  very  brief  state- 
ment will  suffice  to  present  the  questions  which  I  deem 
essential  to  consider  upon  this  appeal. 
VOL.  XXI.  13 
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1.  The  "American  Hard  Rubber  Company,"  of  Connecti- 
cut, as  distinguished  from  the  "  Beacon  Dam  Company,"  to 
which  it  succeeded,  was  originated  and  established  to  de- 
velop and  bring  into  use  the  "  Hard  Rubber  Compound,"  to 
be  manufactured  under  the  patents  of  the  Goodyears,  in 
pursuance  of  the  several  arrangements  and  agreements  with 
the  patentees,  and  with  a  view  to  the  pecuniary  benefit  of 
the  corporators. 

2.  Between  December,  1850,  and  February,  1860,  mainly 
through  the  instrumentality  of  the  plaintiff,  the  property 
and  corporate  franchises  of  the  "Beacon  Dam  Company" 
were  acquired,  the  name  of  the  corporation  changed,  more 
clearly  to  indicate  the  new  purpose  and  objects  of  the  cor- 
porators, its  capital  increased  from  $25,000  to  $300,000, 
valuable  and  exclusive  rights  under  the  letters-patent  for 
making  the  hard  compound  of  India  rubber,  including  the 
right  to  make  and  vend  and  sell  to  others  the  right  to  make 
and  vend  the  compound,  and  to  use  it  for  the  different  pur- 
poses and  in  the  manufacture  of  the  various  articles  for 
which  it   is  valuable,  was  secured  to  the  company,  large 
additions  were  made  to  the  real  property  and  water  privi- 
leges of  the  corporation,  and  extensive  manufactories  and 
shops  for  making  the  compound,  and  bringing  it  into  use  in 
every  variety  of  form  and    for  every  variety  of  purpose, 
with  machinery  adapted  to  the  design,  were  erected  and 
put  in  operation. 

3.  The  rights  and  franchises  were  acquired,  the  capital 
stock  of  the  corporation  increased,  the  additional  real  estate 
purchased,  and  the  manufactories  erected  and  other  expen- 
sive improvements  made,  solely  for  the  purpose  of  making 
the  interests  and  rights  under  the  letters-patent  available 
and  profitable  to  the  associates  by  manufacturing  and  using 
the  compound   under    the  patents.     Except  as  connected 
with  the  manufacturing  and   bringing  into  use  the  hard 
compound  of  India  rubber,  the  increased  capital  cannot  be 
employed,  and  would  not  have  been  subscribed.     The  real 
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property  is,  so  far  as  the  case  shows,  comparatively  value- 
less to  the  company  and  not  essential  to  the  carrying  into 
execution  the  original  purpose  and  objects  of  the  "  Beacon 
Dam  Company,"  and  the  buildings  and  machinery  erected 
and  constructed  upon  the  property  adapted  only  to  the 
manufacture  of  the  hard  rubber  compound,  and  the  making 
of  the  various  articles  to  be  made  from  it  are,  of  necessity, 
utterly  valueless  for  other  purposes,  and  are  worth  but  lit- 
tle more  than  the  materials  of  which  they  are  composed. 

In  briefer  terms,  the  increased  capital,  the  additional  real 
estate  acquired,  and  the  manufactories  and  machinery  there- 
on are  valuable  with  the  rights  under  the  letters-patent, 
but  of  comparatively  little  if  of  any  value,  without  such 
rights.  Without  the  rights,  no  prudent  man  would  think 
of  investing  a  dollar  in  the  property  and  franchises,  or 
looking  after  or  caring  for  an  investment  already  made,  in 
the  hope  or  expectation  of  getting  any  return  from  it. 

4.  At   the   time  of  the  transaction  complained  of,  the 
plaintiff  was  a  stockholder  in  the  company  to  the  amount 
of  sixty-two  thousand  five  hundred  dollars,  a  creditor  to 
the  amount  of  twelve  thousand  five  hundred  dollars,  and 
under  liabilities  for  the  company  to  a  large  amount.     He 
was  also  a  trustee  or  director  of  the  corporation,  and  had 
been  from  an  early  period  in  its  history,  if  not  from  the 
commencement  of  the  enterprise. 

5.  The  direction  of  the  company  was  from  June,  1855, 
committed  to  seven  directors  or  trustees,  of  whom  in  Feb- 
ruary, 1860,  the  plaintiff  and  the  defendants,  Judson,  Ropes, 
Norton  and  Henry  B.  Goodyear  were  five,  and  by  law  it 
required  four  to  constitute  a  quorum  for  the  transaction  of 
business.     On  the  3d  day  of  February,  1860,  the  four  de- 
fendants last  named  met  as  trustees  at  the  office  of  Judson, 
in  New  York,  but  whether  a  meeting  of  the  board  of  trus- 
tees had  been  adjourned  to,  or  legally  called  for  that  time 
and  that   place,  so  as  to  give  efficacy  to  their  acts  as  a 
board,  does  not  very  satisfactorily  appear  from  the  allega- 
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tions  of  the  answer.  The  four  trustees  then  resolved  to 
sell  to  the  firm  of  Poppenhusen  &  Konig,  composed  of  the 
defendants,  Poppenhusen,  Konig  &  Funcke,  all  the  personal 
property,  tools,  dies,  machinery,  fixtures,  stock  manufac- 
tured and  unmanufactured,  all  the  patent  rights  and  privi- 
leges under  the  letters-patent  belonging  to  the  corporation, 
together  with  the  benefit  of  all  contracts  made  by  the  cor- 
poration, for  one  hundred  and  twenty  thousand  dollars,  to 
be  settled  for  by  the  twelve  notes  of  the  purchasers  of  ten 
thousand  dollars  each,  payable  one  in  each  month  for  twelve 
successive  months,  and  to  lease  the  factory,  buildings  and 
premises  to  the  same  parties  for  one  year  at  a  rent  of  thirty- 
five  hundred  dollars. 

6.  On  and  after  the  9th  day  of  February,  1860,  the  reso- 
lution was  carried  into  eifect,  and  the  sale  consummated 
upon  the  terms  mentioned. 

7.  The  resolution  was  passed,  and  the  sale  effected  with- 
out the  consent  and  against  the  wishes  of  the  plaintiff,  and 
against  his  protest  and  remonstrance.     His  objections  were 
well  known  to  his  co-trustees,  and  there  is  reason  to  believe 
were  also  known  to  the  purchasers  before  the  consumma- 
tion of  the  sale. 

8.  On  the  13th  day  of  February,  1860,  the  defendants, 
Poppenhusen,  Konig,  Judson,  Norton  and  Ropes,  associated 
themselves  together,  and  became  incorporated  under  the 
general  laws  of  this  state,  under  the  name  of  "  The  Ameri- 
can Hard  Rubber  Company,"  for  the  manufacture  of  arti- 
cles, compounds,  goods  and  substances,  composed  in  whole 
or  in  part  of  India  rubber,  &c.,  &c. ;  that  is,  for  the  same 
purpose,  and  under  the  same  name  as  the  Connecticut  cor- 
poration, named  defendant  in  this  action.     The  defendants 
last  named  were  the  five  trustees  named  in  the  certificate 
of  organization. 

9.  Poppenhusen  &  Konig  immediately  transferred  to  the 
new  corporation  all  the  property,  rights  and  effects  trans- 
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ferred  to  them  in  the  month  of  February,  by  the  old  cor- 
poration. 

Upon  the  undisputed  facts  of  the  case  thus  fairly  but 
imperfectly  stated,  the  transactions  complained  of,  and  the 
sale  to  Poppenhusen  &  Konig,  cannot  be  permitted  to  stand. 
A  bare  statement  of  the  case  shows  as  conclusively  as  an 
elaborate  argument  could  establish  it,  that  the  transfer  was 
without  power  and  a  violation  of  the  trust  and  confidence 
reposed  in  the  trustees  and  directors  of  the  corporation. 

1.  It  was  ultra  vires.  It  would  be  strong  evidence  of 
fraudulent  intent  under  the  circumstances,  that  a  bare 
quorum  of  the  body  should  undertake  by  their  acts  so  seri- 
ously and  radically  to  affect  the  future  of  the  company  and 
the  interests  of  the  stockholder.  But  waiving  that  ques- 
tion, and  conceding  that  their  acts  stand  as  the  acts  of  the 
whole  board,  I  am  of  the  opinion  they  were  invalid  for 
want  'of  power.  By  the  transfer,  if  allowed  to  stand, 
although  the  corporation  still  remained  in  force,  with  pro- 
perty which  might  be  applied  to  some  lawful  purpose,  the 
existence  of  the  corporation  was  nominal,  its  substance  was 
taken  from  it,  and  its  property  was  valueless.  As  a  Hard 
Rubber  Company  it  had  no  rights,  no  franchises,  and  no 
existence.  Its  very  title  was  a  misnomer  and  a  false  pre- 
tence. Its  stockholders,  who  had  invested  largely  for  the 
manufacturing  of  the  hard  rubber  compound  under  patent 
rights  vested  in  the  company,  have,  by  the  acts  of  their 
agents,  been  deprived  of  these  valuable  rights,  and  of  all 
connection  with  the  manufacturing  of  rubber,  and  it  will 
hardly  satisfy  them,  or  satisfy  the  law,  to  say  that  the  name 
of  the  corporation  is  left  to  them,  with  a  water-power  and 
real  property  which  they  can,  if  they  so  agree,  apply  to  the 
making  of  shoe-pegs  or  calico,  or  any  manufactured  article, 
other  than  that  for  which,  and  for  which  only,  they  asso- 
ciated together.  It  needs  no  expert  to  testify  that  ma- 
chinery and  fixtures  adapted  to  the  manufacture  of  the 
hard  rubber  compound,  cannot,  to  any  great  extent,  be  used 
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for  any  other  purpose.  No  matter  how  we  may  refine  in 
argument,  the  fact  is  patent,  that  "  The  American  Hard 
Rubber  Company"  was  as  effectually  wound  up  and  its 
aifairs  closed  as  practically  as  could  have  been  done  by  a 
dissolution  of  the  company  by  legal  process.  In  the  event 
of  a  legal  dissolution,  the  associates  could  re-unite  for  some 
other  purpose  ;  so,  now,  if  this  transfer  stands,  they  can,  if 
they  can  bring  their  minds  together,  engage  in  some  other 
lawful  business  within  the  general  powers  defined  in  the 
articles  of  association.  But  to  do  this,  all  must  agree;  and 
can  a  board  of  trustees,  at  their  option,  thus  compel  their 
principals  (the  corporators)  to  change  their  business  and 
their  investments?  I  think  not.  Trustees  cannot,  by  their 
vote  and  their  act,  change  the  business  of  a  corporation 
organized  for  the  purpose  of  making  woolen  or  cotton 
goods,  into  a  manufactory  of  combs  or  gun-flints,  although 
the  business  of  the  company  may  be  named  in  the  charter, 
in  terms  sufficiently  general  to  include  the  substituted  busi- 
ness. If  the  trustees  in  this  case,  chosen  to  carry  on  and 
prosecute  the  business  of  the  company,  could,  by  a  sale  of 
the  rights  under  which  it  was  operating,  disable  the  com- 
pany from  going  on,  as  is  here  attempted,  the  same  trustees 
could,  without  the  assent  of  the  stockholders,  employ  the 
corporate  property  in  the  wildest  and  most  hopeless  schemes. 
The  immediate  and  necessary  effect  of  the  act  was  to  ter- 
minate the  business,  and  thus  practically  and  effectually 
destroy  the  corporation.  This  they  could  not  do.  It  is 
certain  that  the  officers  could  not  directly,  and  without  the 
assent  of  the  great  body  of  the  society,  dissolve  it,  and  a 
majority  of  the  stockholders  could  not  do  it  against  the 
dissent  of  the  minority.  (Smith  agt.  Smith,  3  Deo.  S.  C. 
C/i.  JR.,  557;  Ward  agt.  The  Society  of  Attorneys,  1  Collyer, 
370.)  In  the  case  last  cited  the  attempt  was  to  surrender 
the  charter  with  the  view  of  obtaining  a  new  charter  for 
an  object  different  from  that  for  which  the  original  charter 
had  been  granted,  and  a  temporary  injunction  was  granted. 
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The  attempt  here  is  to  do  by  indirection  what  was  prohib- 
ited when  attempted  directly,  for  the  answer  here  is  : 
"  True,  we  have  disabled  you  from  carrying  out  the  original 
purpose  of  your  association,  but  you  may  do  some  other 
thing."  Boards  of  directors  are  agents  of  the  corpora- 
tion, to  manage  its  affairs  and  carry  out  the  purpose  and 
object  of  its  formation,  and  not  to  inflict  upon  it  political 
death.  They  are  only  authorized  to  do  such  things  as  are 
directly  or  impliedly  directed  or  authorized  by  the  charter. 
(A.  fy  A.  on  Corp.,  280.)  The  minority  in  a  corporation 
are  only  bound  by  the  acts  of  a  majority,  and  the  corpora- 
tors are  only  bound  by  the  acts  of  trustees  and  managers 
when  their  acts  are  conformable  to  the  organic  law  of  the 
corporation,  its  articles  of  association  or  charter.  "When 
the  acts  are  inconsistent  with  the  object  and  purpose  for 
which  the  body  corporate  was  organized,  they  are  void. 
(A.  fy  A.  on  Corp.,  §499,  500.)  An  act  which  to  all  intents 
terminates  the  corporation  by  taking  from  it  its  powers  to 
fulfil  the  purpose  of  its  organization,  is  not  consistent  with 
the  purpose  of  its  constitution.  That  which  changes  the 
nature  and  business  of  a  corporation  from  that  for  which 
it  was  created,  does  effectually  destroy  it  for  all  the  pur- 
poses for  which  it  was  formed.  It  is  no  longer  the  same 
corporation.  An  act  which  compels  a  corporation  to  change 
its  business  is  no  less  invalid  and  repugnant  to  its  charter 
than  an  act  that  directly  makes  the  change.  A  similar  act 
was  styled  by  Judge  WILLARD  "  an  act  of  self-destruction 
which  the  law  cannot  tolerate."  (Commonwealth  agt.  Port 
Henry  Iron  Company,  12  Barb.,  64.)  The  CHANCELLOR  held, 
in  Ward  agt.  The  Sea  Insurance  Company,  (1  P.,  294,)  that 
the  directors  of  a  corporation  could  not,  even  with  the  con- 
sent of  the  stockholders,  discontinue  the  corporate  business 
and  distribute  the  capital  stock  among  the  stockholders, 
unless  expressly  authorized  by  the  legislative  act.  It  is 
true  that  the  decision  proceeds  upon  principles  of  public 
policy,  but  it  throws  light  upon  the  question  as  to  the 
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power  of  directors  and  the  limitations  upon  their  power. 
So  NELSON,  Chief  Justice,  in  the  Harlem  and  New  Haven 
Railroad  Company  agt.  Cornell,  (5  Hill,  383,)  says:  "The 
charter  is  the  fundamental  law  of  the  association,  the  con- 
stitution which  prescribes  limits  to  the  directors,  officers 
and  agents  of  the  company  not  only,  but  to  the  action  of 
the  body  corporate  itself,  and  no  radical  change  or  altera- 
tion can  be  made  or  allowed  by  which  new  and  additional 
objects  are  to  be  accomplished,  or  responsibilities  incurred 
by  the  company,  so  as  to  bind  the  individuals  composing 
it  without  their  assent."  Robins  agt.  Clay,  (33  Maine  Rep., 
123,)  is  in  point,  and  decides  that  the  directors  of  a  corpo- 
ration, as  such,  and  without  special  authority  for  that  pur- 
pose, have  no  authority  to  make  sale  of  any  portion  of  its 
property  which  is  essential  for  the  transaction  of  its  custo- 
mary business.  So  far  as  this  case  is  authority,  it  is  deci- 
sive of  this  appeal ;  and  it  is  the  judgment  of  a  court  of 
very  high  authority,  and  is  well  sustained  by  principle  and 
by  analogy.  Kean  agt.  Johnson,  (4  Stockton,  401 ;)  Bags- 
hair  agt.  Easton  County  Railway  Company,  (7  Hare,  114;) 
Sank  of  Commerce  agt.  Bank  of  Brest,  (Harrington,  Ch'y  R. 
Mich.,  106,)  are  strongly  confirmatory  of  the  decision  in 
33  Maine,  and  stand  upon  principles  which  condemn  the 
transfer  to  Poppenhusen  &  Konig,  as  unauthorized,  and, 
therefore,  void.  The  reasons  of  Judge  SUTHERLAND  at 
special  term,  (20  How.,  199,)  are  conclusive  upon  this  point, 
and  in  them  I  fully  concur. 

2.  The  transfer  was  a  violation  of  trust,  and  an  abuse  of 
the  power  vested  in  the  directors  to  manage  the  affairs  of 
the  company  for  the  benefit  of  the  corporators.  As  before 
suggested,  I  do  not  purpose  to  consider  the  question  of 
fraudulent  intent,  or  fraud  in  fact,  involved  in  the  case. 

No  principle  is  better  settled  than  that  a  person  having 
a  duty  to  perform  for  others  cannot  act  in  the  same  man- 
ner for  his  own  benefit.  A  trustee  cannot,  directly  or  indi- 
rectly, by  himself  or  through  the  agency  of  another,  become 
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the  purchaser  of  the  trust  estate.  Neither  can  he  purchase 
an  interest  in  property  and  hold  it  for  his  own  benefit  when 
in  respect  to  such  property  he  has  a  duty  to  perform  incon- 
sistent with  the  character  of  a  purchaser  on  his  own  account. 
(  Van  Epps  agt.  Van  Epps,  9  Paige,  237  ;  Hawle  agt.  Cra- 
mer, 4  Cow.,  717;  Slade  agt.  Van  Vechten,  11  Paige  31; 
DcCatres  agt.  Le  Ray  de  Chaumount,  3  Paige,  178.)  It 
requires  no  authority  .to  establish  the  fact  that  the  direc- 
tors of  the  "  American  Hard  Rubber  Company"  could  not 
have  transferred  the  property  of  the  corporation  directly 
to  themselves,  or  to  a  corporation  in  which  they  were  stock- 
holders and  directors.  That  is,  it  is  evident  they  could 
not  act  as  buyers  and  sellers  in  the  same  transaction, 
whether  they  acted  in  their  individual  capacity  or  as  the 
directors  of  two  trading  corporations.  (New  York  Central 
Insurance  Company  agt.  National  Prot.  Insurance  Company, 
20  Barb.,  468.)  This  rule  of  restriction  upon  the  powers 
of  the  trustee,  invalidates  every  indirect,  as  it  does  every 
direct,  transfer  to  himself,  or  for  his  benefit,  and  the  inter- 
vention of  a  third  person  as  a  means  or  channel  by  and 
through  whom  the  title  is  transferred  from  the  cestui  que 
trust,  and  eventually  vested  in  the  trustee,  will  not  uphold 
the  transaction,  and  sustain  the  title  of  the  latter.  Courts 
will  look  through  the  means  to  the  end,  and  apply  the  proper 
remedy  for  the  breach  of  trust.  If  the  circumstances 
clearly  show  that  the  two  transfers  constitute  but  one 
transaction,  they  will  be  treated  as  parts  of  a  single  trans-/ 
action,  together  perfecting  a  transfer  from  the  trustee,  qua 
trustee,  to  himself  individually.  When  the  thing  transfer- 
'  red  does  not  rest  in  the  possession  of  the  first  transferrer, 
but  is  immediately  by  him  passed  over  to  the  trustee  for 
his  benefit,  or  to  an  association  represented  by  him,  in 
whole  or  in  part,  the  law  will  hold  it  to  be  a  transfer  in 
violation  of  the  trust.  The  rights  of  cestui  que  trusts  require 
in  such  cases  that  the  law  should  presume  that  the  inter- 
mediate taker  of  the  property  was  but  the  agent  and  instru- 
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ment  of  the  trustee,  a  means  of  conveyance.  The  contrary 
of  the  assumption  ought  not  to  be  proved,  or  even  alleged. 
It  would  be  unsafe  to  uphold  a  transfer  under  such  circum- 
stances for  the  want  of  express  proof  of  the  actual  intent 
of  the  parties  from  the  facts  or  upon  their  oath  that  the 
re-purchase  of  the  trustee  was  an  after  thought.  When  the 
title  remains  in  the  intermediate  grantee  but  for  a  moment 
or  a  very  brief  period  of  time,  and  is  at  once  transferred  to 
the  trustee  or  for  his  benefit,  the  presumption  that  the  two 
transfers  were  only  intended  to  effect  the  one  object  of  con- 
veying the  property  to  or  for  the  benefit  of  the  trustee, 
is  as  strong  as  is  the  malicious  intent  to  kill  from  the  delib- 
erate use  of  a  deadly  weapon.  This  rule  of  law  which 
makes  certain  cases  of  presumption  conclusive,  merely 
attaches  itself  to  the  circumstances  when  proved  ;  it  is  not 
deduced  from  them.  It  is  not  a  rule  of  inference  from  tes- 
timony, but  a  rule  of  expediency  for  the  public  good.  (1 
Greenl.  Ev.,  32.)  Hence  the  transfer  to  Poppenhusen  and 
Konig,  in  Connecticut,  was  at  the  latest  on  the  9th  of  Feb- 
ruary, and  on  the  13th  of  the  same  month,  the  new  com- 
pany was  fully  organized  in  New  York,  and  the  property 
and  rights  conveyed  to  Poppenhusen  and  Konig  immediately 
transferred  to  it.  The  transfer  from  the  original  Hard 
Rubber  Company,  of  which  the  plaintiff  was  a  stockholder, 
to  the  new  company,  from  which  he  is  excluded,  and  in 
which  three  of  the  four  trustees  and  directors  making  the 
conveyance  with  Poppenhusen  and  Konig  are  the  sole  cor- 
porators, was  effected  without  any  loss  of  time  as  soon  as  it 
could  well  have  been  done,  so  that  the  transfer  may  be  said 
to  have  been  made  by  Poppenhusen  and  Konig  to  the  new 
company  immediately  on  their  receiving  the  title.  There 
were  only  two  entire  days,  exclusive  of  the  Sunday  inter- 
vening, for  accomplishing  the  whole  thing.  It  would  be 
wrong  to  permit  the  presumption  of  intent  attaching  to 
these  circumstances  to  be  overcome  by  any  amount  of  evi- 
dence. If  it  could  be,  stock-holders  would  never  be  safe 
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against  the  acts  of  faithless  trustees.  If  evidence  could 
prevail  against  the  presumption,  the  affidavits  of  the  parties 
implicated  are  entirely  insufficient  and  unsatisfactory.  But 
it  is  not  necessary  to  comment  upon  them.  The  experi- 
ment of  the  acting  trustees  in  the  two  Hard  Rubber  Com- 
panies has  the  merit  of  boldness  as  well  as  originality. 
Three  of  them  marched  out  of  the  old  company  laden  with 
spoils,  with  which  they  enriched  themselves  as  stockholders 
of  the  new,  and  it  cannot  be  that  their  wronged  and  injured 
associates  are  remediless.  The  plaintiff  is  entitled  to  the 
relief  demanded,  and  an  injunction  and  receiver  are  neces- 
sary to  the  preservation  of  the  property  and  the  protection 
of  his  interests,  pendente  lite. 

The  order  of  the  court  at  the  special  term  should  be 
affirmed,  with  costs. 


SUPREME   COURT. 

CHARLES  D.  MORRISETT,  plaintiff  in  error  agt.  THE  PEOPLE, 
defendants  in  error. 

Where  the  counts  in  an  indictment  for  murder  charge  the  killing,  or  the  injuries 
which  resulted  in  death,  to  have  been  perpetrated  while  the  prisoner  and  his 
associates  were  engaged  in  the  commission  of  arson,  the  prisoner  cannot  be  con- 
victed of  manslaughter  in  the  first  degree. 

New  York  General  Term,  June,  1861. 
CLERKE,  SUTHERLAND  and  INGRAHAM,  Justices. 
r     MOTION  for  a  new  trial  on  behalf  of  the  plaintiff  in  error. 

WILLIAM  H.  BOWNE,  for  plaintiff  in  error. 
NELSON  J.  WATERBURY,  district  attorney,  for  defend- 
ants in  error. 

By  the  Court,  SUTHERLAND,  Justice.     The  prisoner  was 
jointly  indicted  with  one  Antoine  Le  Compte  and  one  Come 
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A.  Morrisett  for  the  murder  of  one  Jean  Baptiste  La  Ro- 
clielle,  on  the  9th  day  of  April,  1860. 

The  indictment  contains  three  counts ;  the  first  charges 
the  murder  to  have  been  committed  feloniously,  &c.,  by 
casting,  pushing  and  throwing  the  deceased  into  a  building 
on  fire,  which  had  been  wilfully  and  feloniously  set  on  fire 
by  the  prisoner  and  his  associates,  the  second  and  third 
counts  severally  charge  the  arson,  and  then  charge  that 
the  deceased  was  mortally  burned  and  killed  by  the  pris- 
oner and  his  associates,  while  engaged  in  the  commission 
of  said  felony  and  arson. 

The  prisoner  pleaded  not  guilty,  and  was  tried  separately 
at  the  oyer  and  terminer  in  the  city  of  New  York.  The 
jury  found  the  prisoner  "  not  guilty  of  murder,  but  guilty 
of  manslaughter  in  the  first  degree." 

I  see  no  errors  during  the  trial,  either  in  the  admission 
or  rejection  of  testimony,  or  in  the  charge  of  the  court. 

The  dying  declaration  of  La  Rochelle  was  clearly  admis- 
sible in  evidence.  It  was  shown  to  have  been  duly  made, 
and  to  have  been  reduced  to  writing  in  the  presence  of  the 
hospital  surgeon,  police  justice,  fire  marshal  and  others,  and 
that  at  the  time  it  was  so  made,  La  Rochelle  considered 
himself  in  a  dying  condition,  and  that  he  had  been  before 
making  the  same  advised  by  his  attending  physicians  that 
he  was  in  a  dying  condition.  Besides,  it  appears  to  have 
been  made  and  sworn  to  in  the  presence  of  the  prisoner,  and 
that  the  prisoner  had  an  opportunity  to  ask  the  deceased 
any  questions. 

The  grounds  upon  which  the  prisoner's  counsel  insists 
that  this  dying  declaration  was  not  admissible,  appear  to 
me  to  point  rather  to  its  weight  or  effect  as  evidence  than 
to  its  admissibility  as  evidence. 

It  is  not  necessary  to  refer  to  the  other  testimony  given 
on  the  trial,  either  on  the  part  of  the  people  or  on  the  part 
of  the  prisoner,  except  to  state,  that  it  appears  from  the 
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testimony  that  the  fire  was  on  the  20th  of  March,  1860, 
and  that  La  Rochelle  died  on  the  8th  of  April,  1860. 

Nor  is  it  necessary  to  notice  the  several  requests  of  the 
prisoner's  counsel  to  charge  or  instruct  the  jury.  They 
were  all,  I  think,  properly  refused  by  the  court.  They  all 
appear  to  have  assumed,  or  to  have  been  made  on  the  idea, 
that  the  prisoner  could  not  be  convicted  in  consequence  of 
the  passage  of  the  act  of  April  14th,  1860,  entitled,  "An 
act  in  relation  to  capital  punishment,  and  to  provide  for 
the  more  certain  punishment  of  the  crime  of  murder." 

In  answer  to  the  sixth  request  to  charge,  and  perhaps  it 
may  be  said  in  answer  to  all  the  requests  to  charge,  the 
court  declined  to  instruct  the  jury  "  that  if  any  offence  was 
committed  by  the  prisoner,  which  is  now  punishable,  it  was 
murder  in  the  first  degree  and  no  other,"  except  that  the 
court  did  charge  the  jury,  that  the  prisoner  could  not  be 
convicted  of  murder  in  the  first  degree. 

This  charge  of  the  court  was,  I  think,  right. 

By  an  act  of  April  14th,  1860,  the  crime  of  murder  is 
divided  or  classified  into  two  degrees.  By  ^  2,  "  All  mur- 
ders which  shall  be  perpetrated  by  means  of  poison,  or  by 
lying  in  wait,  &c.,  or  which  shall  be  committed  in  the  per- 
petration or  attempt  to  perpetrate  any  arson,  &c.,  shall  be 
deemed  murder  of  the  first  degree;  and  all  other  kinds  of 
murder  shall  be  deemed  murder  of  the  second  degree." 

The  prisoner  was  not  and  could  not  have  been  indicted 
under  the  act  of  April  14th,  1860,  for  the  crime  if  commit- 
ted was  committed  before  the  passage  of  that  act ;  but  by 
^  9  of  the  act,  the  punishment  of  murder  in  the  second 
degree  as  prescribed  in  the  act,  "  shall  apply  to  all  crimes 
now  punishable  with  death,  except,"  &c. 

The  punishment  prescribed  by  the  act  of  1860,  for  murder 
in  the  second  degree,  is  imprisonment  in  state  prison  for  life. 

The  charge  of  the  cour't,  that  the  prisoner  could  not  be 
convicted  of  murder  in  the  first  degree,  had  reference  merely 
to  the  form  of  the  verdict,  and  the  form  of  the  verdict  to 
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the  punishment  merely  under  the  act,  for  a  crime  commit- 
ted before  the  act ;  the  act  not  having  pardoned  or  affected 
the  crime,  but  having  altered  the  punishment. 

I  think,  then,  the  charge  of  the  court  was  correct;  that 
the  jury  could  not  convict  the  prisoner  of  murder  in  the 
first  degree,  but  that  they  might  have  convicted  him  of 
murder  in  the  second  degree. 

But  the  jury  did  not  convict  him  of  murder,  or  of  mur- 
der in  either  the  first  or  second  degree,  but  of  manslaughter 
in  the  first  degree. 

Under  the  indictment  against  the  prisoner,  could  the  jury 
convict  him  of  manslaughter  in  the  first  degree  ? 

This  is  really  the  material  question  presented  by  the  writ 
of  error  in  this  case,  although  raised  obscurely,  if  at  all,  by 
the  prisoner's  counsel.  But  we  cannot  avoid  seeing  that 
the  record  presents  this  question;  and  it  must  be  disposed  of. 

It  is  plain  to  me  that  the  prisoner  could  not  be  convicted 
of  manslaughter  in  the  first  degree  under  the  indictment, 
for  the  reason  that  manslaughter  in  the  first  degree  was  not 
and  could  not  have  been  included  in  the  charge  or  accusa- 
tion, or  in  either  of  the  charges  or  accusations  contained  in 
the  indictment.  (See  opinion  in  Hennessy  agt.  The  People, 
decided  at  this  term,  and  the  cases  there  cited.) 

Manslaughter  in  the  first  degree  is  defined  by  the  Revised 
Statutes  to  be  "  the  killing  of  a  human  being,  without  a 
design  to  effect  death  by  the  act,  &c.,  of  any  other,  while 
such  other  is  engaged, 

"  1st.  In  the  commission  of  a  crime  or  misdemeanor  not 
amounting  to  felony  ;  or, 

"  2d.  In  an  attempt  to  perpetrate  any  such  crime  or  mis- 
demeanor." 

The  Revised  Statutes  also  declare  "  every  person  delib- 
erately assisting  another  in  the  commission  of  self-murder," 
and  "  the  wilful  killing  of  an  unborn  quick  child,  by  any 
injury  to  the  mother  of  such  child,"  &c.,  shall  be  deemed 
guilty  of  manslaughter  in  the  first  degree. 
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It  is  clear,  if  the  crime  of  manslaughter  in  the  first  degree 
as  defined  by  the  Revised  Statutes,  was  included  in  the 
charge  or  accusation  against  the  prisoner,  it  must  be  the 
crime  as  defined  by  the  first  provision,  the  killing  of  another 
without  design  in  the  perpetration  of  a  crime  or  misde- 
meanor, or  in  an  attempt  to  commit  a  crime  or  misdemeanor, 
not  amounting  to  felony.  The  two  last  counts  of  the  indict- 
ment, and  perhaps  all  of  them,  charge  the  killing,  or  the 
injuries  of  which  La  Rochelle  died,  to  have  been  perpetra- 
ted while  the  prisoner  and  his  associates  were  engaged  in 
the  commission  of  arson.  Arson  is  a  felony — every  degree 
of  arson  is  a  felony — a  person  convicted  of  arson  in  the 
fourth  and  lowest  degree,  is  liable  to  punishment  by  impris- 
onment in  state  prison,  and,  therefore,  arson  even  in  the 
fourth  degree  is  a  felony.  How  then  can  it  be  said,  that 
the  crime  of  killing  another  in  the  perpetration  of  a  misde- 
meanor, or  in  an  attempt  to  commit  a  misdemeanor,  was  or 
could  be  included  in  the  charge  in  the  indictment  ?  Amis- 
demeanor  may  certainly  be  included  in  a  felony;  but  a  mis- 
demeanor cannot  be  included  in  arson ;  for  the  lowest 
degree  of  arson  is  a  felony  by  statutory  definition,  and  the 
jury  could  not,  by  rejecting  or  disregarding  any  circum- 
stance or  circumstances  which  constitute  or  enter  into  the 
definition  of  arson,  reduce  the  crime  of  arson  to  a  misde- 
meanor. Under  the  first  count  in  the  indictment,  perhaps 
the  jury  might  have  convicted  the  prisoner  of  an  assault 
and  battery  merely,  for  that  offence  is  included  in  the  charge 
in  that  count ;  but  no  other  misdemeanor,  or  attempt  to 
commit  a  misdemeanor,  is  charged  or  included  in  the  charge 
or  accusation  in  that  count.  If  the  prisoner  and  his  asso- 
ciates did  wilfully  burn  the  house,  as  charged  in  that  count 
and  in  the  other  counts,  it  Avas  arson,  and  no  other  or  less 
offence. 

My  conclusion  is,  that  the  prisoner  could  not  be  convicted 
of  manslaughter  in  the  first  degree,  under  the  indictment, 
and  that  there  should  be  a  new  trial. 
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INGRAHAM,  Justice,  dissenting.  The  indictment  in  this 
case  contained  three  counts. 

The  first  charged  that  the  prisoner,  intending  and  con- 
triving one  La  Rochelle,  wilfully,  &c.,  to  kill,  burn  and 
murder,  having  wilfully  and  feloniously  set  fire  to  a  certain 
building,  &c.,  and  while  the  building  was  burning,  by  the 
act  of  the  prisoner  and  his  accomplices,  into  the  fire  and 
flames,  wilfully,  &c.,  did  cast,  push  and  throw  the  said  La 
Rochelle,  and  that  the  said  La  Rochelle  was  thereby  mor- 
tally burned,  and  of  such  burning  did  afterwards  die. 

The  second  count  charged  that  the  prisoner  and  his 
accomplices  did  set  fire  to  a  building,  not  a  dwelling-house, 
and  that  La  Rochelle  then  and  there  being  in  the  said  house 
at  and  during  the  burning,  was,  by  means  of  the  said  burn- 
ing so  done  and  committed  by  the  prisoner  and  his  asso- 
ciates, mortally  burned,  and  of  such  burning  died. 

The  third  count  charged  the  same  facts,  with  the  addi- 
tion, that  the  killing  by  the  prisoner  was  while  the  parties 
were  engaged  in  the  perpetration  of  the  felony  and  arson. 

Under  this  indictment  the  prisoner  was  convicted  of  man- 
slaughter in  the  first  degree. 

I  concur  with  Justice  SUTHERLAND  in  the  views  expressed 
by  him,  as  to  the  exceptions  taken  upon  the  trial,  both  as 
to  the  rulings  upon  the  evidence  and  as  to  the  Judge's 
charge  and  refusals  connected  therewith.  I  do  not  think 
it  necessary,  therefore,  to  re-examine  those  questions  here. 

The  point  upon  which  the  conviction  is  deemed  to  be 
erroneous  is,  that  as  the  indictment  charged  the  killing  to 
have  been  perpetrated  while  the  prisoner  was  engaged  in 
the  commission  of  the  crime  of  arson,  he  could  only  be 
convicted  of  the  crime  of  murder,  and  not  of  manslaughter 
in  the  first  degree. 

I  concede  that  this  rule  is  correct,  if  the  indictment  sets 
out  the  offence  in  this  manner  in  each  count  therein. 

The  crime  of  arson  being  in  all  its  grades  a  felony,  if  the 
deceased  was  killed  by  the  prisoner  while  engaged  in  the 
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perpetration  of  that  offence,  he  could  only  be  convicted  of 
the  crime  of  murder,  because  by  the  statute,  when  the  pris- 
oner, was  engaged  in  the  commission  of  the  felony,  if  he 
committed  the  homicide,  the  offence  is  declared  to  be  mur- 
der, and  when  the  prisoner  was  engaged  in  the  commission 
of  a  misdemeanor,  the  offence  is  declared  to  be  manslaughter. 

Upon  an  examination  of  this  indictment,  I  think  it  is 
apparent  that  the  first  and  second  counts  do  not  charge 
that  the  prisoner  was  engaged  in  committing,  or  in  the 
attempt  to  commit  a  felony. 

The  averment  that  he  had  set  fire  to  a  building,  was  only 
inducement  to  show  the  mode  by  which  the  death  was  pro- 
duced. It  was  no  more  than  averring  that  the  prisoner  had 
made  a  fire,  into  which,  for  the  purpose  of  taking  life,  he 
pushed  the  deceased. 

In  both  the  first  and  second  counts,  also,  it  is  averred, 
that  the  firing  of  the  building  had  taken  place,  and  that 
while  the  building  was  burning,  the  prisoner  pushed  the 
deceased  into  the  fire. 

Neither  of  these  counts  would  be  good  for  the  charge  of 
murder,  while  the  prisoner  was  engaged  in  committing  a 
felony,  or  attempting  to  do  so. 

The  question  then  arises,  whether  the  conviction  for 
manslaughter  could  be  sustained  on  an  indictment  charging 
the  prisoner  with  killing  another,  by  pushing  him  into  a 
fire  which  the  prisoner  had  previously  kindled. 

In  the  present  case,  we  cannot  review  the  finding  upon 
the  facts.  All  the  testimony  is  not  contained  in  the  error- 
book,  but  only  so  much  as  is  necessary  to  present  the  excep- 
tions taken  on  the  trial. 

The  difficulty  with  this  branch  of  the  case  is,  that  no 
such  point  was  presented  at  the  trial,  no  request  to  charge 
as  to  these  counts  of  the  indictment,  and  no  exception 
whatever  embracing  this  objection. 

The  judge's  charge  is  not  given,  and  the  whole  of  it  wa8 
without  any  exception. 

VOL.  XXI.  14 
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If  the  prisoner  had  insisted  that  the  conviction  of  man- 
slaughter was  wrong,  he  should,  when  the  jury  brought  in 
that  verdict,  have  objected,  and  requested  the  court  to 
instruct  the  jury  that  such  a  verdict  could  not  be  received, 
and  asked  to  have  them  sent  back  under  proper  instructions 
from  the  court.  By  not  objecting,  he  must  be  considered 
as  assenting  to  the  verdict  in  the  form  in  which  it  was 
rendered. 

I  suppose  that  under  this  indictment  the  prisoner  might 
have  pleaded  guilty  of  manslaughter  in  the  first  degree,  and 
such  a  plea  would  after  judgment  be  held  valid.  The  same 
rule  must  be  held  as  to  a  verdict  if  not  objected  to  at  the 
trial,  or  when  rendered. 

It  is  well  settled  that  under  the  common  law  indictment 
for  murder,  the  prisoner  could  be  convicted  of  any  degree 
of  manslaughter  which  the  evidence  would  make  out ;  and 
so  also  it  has  been  held  that  under  the  common  law  indict- 
ment for  manslaughter,  the  prisoner  could  be  convicted  of 
the  offence  in  any  degree  according  to  the  evidence.  (Peo- 
ple agt.  Butler,  3  Park.  Cr.  R.,  377.)  The  conviction  in 
the  latter  case  was  reversed  because  the  judge  instructed 
the  jury  to  find  such  a  verdict,  which  was  excepted  to. 

The  killing  of  a  human  being  without  the  authority  of 
law  is  divided,  where  such  killing  is  criminal,  into  two 
classes,  murder  and  manslaughter,  and  those  classes  are 
again  subdivided.  Under  the  rules  above  referred  to,  a 
prisoner  tried  under  an  indictment  for  murder  may,  accord- 
ing to  the  evidence,  be  convicted  of  either  class  of  the 
offence,  and  of  either  subdivision  of  such  class  according 
as  the  evidence  makes  out  the  offence ;  and  if  the  indict- 
ment had  been  for  manslaughter  only,  then  the  conviction 
for  either  degree  of  manslaughter  would  have  been  within 
the  power  of  the  jury  according  as  the  evidence  would  war- 
rant. This  rule  necessarily  is  so,  because  an  acquittal  on 
this  indictment  would  have  been  a  bar  to  any  other  indict- 
ment for  the  same  killing. 
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The  statute  expressly  provides  that  such  a  rule  shall 
exist  upon  an  indictment  charging  an  offence  of  different 
degrees. 

I  can  very  easily  see  how  a  jury  might,  in  such  a  case  as 
this  is,  arrive  at  a  result  which  would  warrant  this  convic- 
tion. If  the  fire  had  merely  been  communicated  to  the 
goods,  and  not  to  the  building,  there  might  have  been  doubt 
as  to  the  commission  of  the  felony ;  but  at  the  same  time, 
the  evidence  showed  a  conspiracy  to  defraud  the  insurance 
company  between  the  prisoner  and  his  associates.  If,  under 
such  circumstances,  the  jury  leaned  to  the  side  of  mercy, 
and  instead  of  convicting  the  prisoner  of  a  crime  that  would 
have  forfeited  his  life,  have  taken  the  lesser  degree  of  that 
offence,  it  furnishes  no  ground  for  a  reversal.  That  they 
believed  him  guilty  of  unlawfully  taking  the  life  of  deceased 
is  evident,  and  the  only  question  was  as  to  the  grade  of  the 
offence.  Had  the  verdict  been  "  guilty  of  murder,"  that 
verdict  would  have  been  sustained.  I  see  no  reason  why 
we  should  interfere  with  it  because  it  convicts  the  prisoner 
of  a  milder  offence. 

I  think  the  judgment  should  be  affirmed. 


COURT  OF  APPEALS. 

MICHAEL  P.  MOORE,  Executor  of  the  last  Will  and  Testa- 
ment of  LEWIS  MOORE,  deceased,  appellant  agt.  JOHN  L. 
MOORE  and  others,  respondents. 

Where  a  bond  and  mortgage  are  executed  by  husband  and  wife  on  the  wife's  sepa- 
rate estate  for  the  benefit  of  a  third  person,  the  mortgaged  premises  constitute 
the  primary  fund.  The  bond  is  not  a  debt  against  the  husband  or  his  estate  ;  he 
being  merely  tenant  by  the  curtesy  is  not  bound  to  discharge  the  incumbrance. 

Where  a  practicing  physician,  a  son  of  the  testator,  who  acted  also  as  the  agent  of 
his  father  for  many  years  before  his  death,  (for  which  he  was  allowed  $500  per 
year,)  and  was  acting  executor  of  his  father's  estate,  instituted  a  claim,  on  a 
final  accounting  as  executor,  for  professional  services  for  his  father  during  four 
years  previous  to  his  death  amounting  to  $3,300, 
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Held,  that  it  was  very  manifest  from  the  whole  case  that  the  services  were  rendered 
and  performed  as  acts  of  gratuitous  kindness  and  affection,  and  that  it  was  neither 
expected  on  the  part  of  the  father,  nor  intended  on  the  part  of  the  son,  at  the 
time  of  their  rendition,  that  the  latter  was  to  be  pecuniarily  compensated  ;  the 
charge  was  disallowed.  (An  instructive  case  as  to  the  facility  and  ingenuity 
of  raising  claims  against  an  estate,  where  an  executor  is  pressed  for  a  final 
accounting,) 

Jllbany,  September  term,  1860. 

THIS  is  an  appeal  brought  by  Michael  P.  Moore,  executor 
of  Lewis  Moore  deceased,  from  a  judgment  of  the  supreme 
court  of  the  first  judicial  district,  entered  on  the  second 
day  of  June,  in  the  year  1859,  affirming  Ihe  decree  of  Mr. 
Surrogate  Alexander  W.  Bradford  made  on  the  24th  day 
of  December  in  the  year  1855.  The  proceedings  were  com- 
menced before  the  surrogate  of  New  York,  in  the  year  1846, 
by  John  L.  Moore,  and  George  Fair  to  compel  Michael  P. 
Moore  the  executor  of  Lewis  Moore,  deceased,  to  render  a 
final  accounting  of  his  proceedings  as  executor.  The  surro- 
gate decreed  against  the  executor  for  the  sum  of  four 
thousand  six  hundred  and  eight  dollars  and  ninety-nine 
cents,  from  which  Michael  P.  Moore,  the  executor  appealed 
to  the  supreme  court  and  from  the  supreme  court  to  this 
court.  *  *  *  * 

JAS.  T.  BRADY,  counsel  for  the  executor  and  appellant. 
THOMAS  C.  T.  BUCKLEY  and  JAMES  A.  MOORE,  counsel 
for  the  respondents. 

By  the  court,  WRIGHT,  Judge.  The  testator  died  in  June, 
1843,  at  his  residence  in  New  Jersey,  leaving  personal  estate 
of  the  value  as  set  out  in  the  inventory  exhibited  by  the 
executor  to  the  surrogate  of  the  county  of  Bergen,  of  over 
$15,000.  It  consisted  of  cash,  promissory  notes,  household 
furniture,  and  farm  stock  and  produce.  And  there  was 
nothing  in  the  nature  or  condition  of  the  property  to  give 
to  the  administration  of  the  estate  an  unusual  character. 
Independent  of  the  personal  claims  of  the  executor,  the 
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debts  of  the  testator  amounted  to  only  $800,  and  the  only 
debt  claimed  in  October,  1843,  to  be  due  to  such  executor 
was  for  his  service  as  agent  for  the  testator,  amounting  to 
$2,500 ;  yet  for  twelve  years  after  the  filing  of  the  inventory 
the  accounts  of  the  executor  remained  unsettled,  and 
although  parties  interested  in  the  estate  instituted  proceed- 
ings before  the  surrogate  of  New  York,  for  a  final  account- 
ing as  early  as  November,  1846,  owing  to  the  obstacles 
mainly  interposed  by  the  executor,  a  decree  was  not  made 
until  December,  1855.  Any  complication  in  the  case  grew 
out  of  personal  claims,  from  time  to  time  interposed  by  the 
executor,  and  his  efforts  to  have  the  real  estate  of  the  tes- 
tator sold.  As  early  as  October,  1843,  and  before  exhibit- 
ing an  inventory  he  applied  to  the  orphans'  court  of  the 
county  of  Bergen  in  New  Jersey,  for  leave  to  sell  the  real 
estate  of  the  testator,  for  the  payment  of  debts,  which 
application  was  denied.  The  application  was  renewed  in 
April,  1844,  before  the  surrogate  of  the  county  of  New 
York,  and  in  September,  1845,  again  denied  ;  and  on  appeal 
to  the  supreme  court,  the  surrogate's  order  was  affirmed. 
It  was  during  the  pendency  of  this  latter  proceeding  that 
the  executor  first  introduced  a  claim  against  the  estate  for 
medical  services  rendered  to  the  testator  during  the  years 
1839,  1840,  1841  arid  1842,  amounting  to  the  sum  of  $3,300, 
and  also  his  agency  account  and  claim  for  services  and  dis- 
bursements as  agent,  to  the  amount  of  $2,700.  In  the  agency 
account  as  he  made  it  up,  he  charged  himself  with  the  sum 
of  $1,660,  the  proceeds  of  a  mortgage  of  one  Wilkes,  which 
belonged  to  the  testator  and  had  been  foreclosed  in  1842, 
under  the  direction  of  the  agent.  The  purchaser  of  the 
property  at  the  foreclosure-sale  it  would  appear  from  the 
proofs,  never  actually  paid  the  agent  the  purchase  money  or 
at  least,  not  in  full.  On  the  proceeding  for  a  final  account- 
ing the  executor  claimed  to  be  allowed,  also  the  sum  of 
$4,518.37,  moneys  alleged  to  have  been  paid  for  principal 
and  interest,  prior  to  the  testator's  death,  and  for  interest 
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subsequent  thereto  on  the  testator's  bond  to  the  United 
States  Fire  Insurance  Company,  accompanying  a  mortgage 
given  on  the  separate  property  of  the  testator's  wife  to 
secure  the  sum  of  $10,000.  The  surrogate  in  making  up 
the  agency  account  with  a  view  of  ascertaining  its  condi- 
tion at  the  death  of  the  testator  deducted  the  amount  of 
the  Wilkes'  mortgage  ($1,660)  from  the  gross  sum  charged 
the  appellant  in  his  account  as  agent,  and  disallowed  in 
such  account,  moneys  charged  against  the  testator's  estate 
as  paid  to  the  fire  insurance  company.  The  appellant  was 
then  allowed  the  sum  of  $2,500,  ($500  per  annum,)  for  his 
services  prior  to  the  death  of  the  testator,  which  left  the 
estate  indebted  to  him  at  the  decease  of  his  father  in  respect 
to  the  agency,  in  the  sum  of  $1,309.71.  The  claim  of  the 
executor  for  services  rendered  by  him  as  physician  to  the 
testator  was  disallowed  by  the  surrogate.  In  the  petition 
of  appeal  to  the  supreme  court,  the  executor  alleged  that 
the  surrogate's  decree  was  erroneous  in,  1st,  disallowing 
his  account  of  $3,300,  for  services  as  physician  to  the  tes- 
tator ;  2d,  disallowing  the  sum  of  $1,660,  the  amount  of 
what  is  called  in  the  decree,  "the  Wilkes'  mortgage;"  and 
3d,  disallowing  the  sum  of  $4,518.37,  paid  by  the  petitioner 
to  the  United  States  Fire  Insurance  Company.  These 
alleged  errors  were  alone  the  subjects  of  examination  in 
the  supreme  court,  and  must,  I  think,  necessarily  be  on  this 
appeal.  I  will  briefly  examine  them. 

list.  In  respect  to  the  claim  growing  out  of  the  Wilkes' 
mortgage.  This  ground  of  appeal  proceeded  upon  a  mis- 
conception of  the  decree  ;  an  examination  of  the  decree  will 
show  that  the  appellant  WAS  credited  therewith  and  allowed 
the  sum  of  $1,660  as  the  proceeds  of  the  Wilkes'  mortgage, 
with  which  he  had  charged  himself  in  making  up  the  debit 
side  of  the  agency  account.  On  the  argument  at  bar,  the 
appellant's  counsel  admitted  the  allowance  by  the  surrogate, 
but  insisted  that  interest  upon  the  sum  should  also  have 
been  allowed,  and  in  this  respect  there  was  error.  It  is  a 
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sufficient  answer  that  the  claim  of  interest  is  not  included 
in  the  statement  of  appeal  on  this  point.  But  if  it  had 
been,  interest  was  not  allowable.  The  appellant  advanced 
no  money  to  obtain  the  property  covered  by  the  Wilkes' 
mortgage,  as  the  agent  of  the  testator,  he  was  in  possession 
of  the  mortgage  covering  property  in  the  city,  and  in  1842, 
proceeded  to  foreclose  it ;  at  the  foreclosure  sale  in  April, 
1842,  the  property  was  bid  in  by  one  Aitkin,  a  friend  of  the 
appellant  for  $1,660,  and  the  proof  leaves  strong  reasons  to 
believe  by  concert  with,  and  for  the  benefit  of  the  latter. 
The  evidence  satisfactorily  establishes  the  fact  that  the 
sum  of  $1,660,  was  an  inadequate  price  for  it.  The  appel- 
lant made  no  payment  of  the  purchase  money,  other  than 
by  charging  himself  with  the  amount  in  the  agency  account 
with  the  testator.  After  the  sale  he  collected  the  rents, 
applying  them  to  his  own  purposes,  and  in  June  1843, 
(twelve  days  after  the  death  of  the  testator,)  Aitkin  con- 
veyed the  premises  to  him.  Instead  of  any  just  claim  for 
interest  or  money  advanced  for  the  benefit  of  the  testator, 
it  is  apparent  from  the  account  of  the  transaction  given  by 
the  appellant  himself,  it  was  nothing  but  a  successful  spec- 
ulation of  the  agent  at  the  expense  of  the  principal.  Be- 
tween the  agent  and  Aitkin,  the  testator's  estate  has  lost 
the  fruits  of  the  mortgage,  and  instead  of  paying  the  former 
interest,  for  money  never  advanced,  he  ought  to  account  to 
his  father's  estate  for  the  amount  of  Aitkin's  bid  at  the 
foreclosure  sale. 

2rf.  Jis  to  the  claim  for  moneys  paid  to  the  United  States 
Fire  Insurance  Company.  The  facts  on  which  the  claim  is 
founded,  were  substantially  these.  The  testator's  wife  and 
the  mother  of  the  executor,  as  heir-at-law  of  Stephen  Price 
was  interested  in  one  half  of  No.  104  Broadway,  and  one 
half  of  No.  52  Courtland  street,  and  in  September,  1840, 
she,  with  her  husband,  conveyed  the  same  to  the  appellant. 
From  that  time,  neither  the  testator  nor  his  wife  had  any 
interest  in  the  property.  The  property  was  subject  to  a 


216  NEW  YORK  PRACTICE  REPORTS. 

Moore  agt.  Moore. 

mortgage  to  Henry  H.  Watson,  on  which  was  due  in  Feb- 
ruary, 1841,  $10,000  of  principal,  besides  interest  and  which 
was  being  foreclosed.     The  appellant  applied  to  the  testa- 
tor to  raise"  $10,000,  for  him  to  pay  off  the  mortgage,  and 
it  was  arranged  to  raise  the  money  by  mortgaging  premises 
No  82  John  street,  the  separate  property  of  the  testator's 
wife,  and  in  which  the  testator  had  no  interest,  except  as 
tenant  by  the  curtesy,  the    appellant  promising  to  keep 
down  the  interest  and  pay  off  the  mortgage  as  soon  as  he 
could.     It  would  seem  that  the  appellant  had  ascertained 
that  he  could  procure  the  money  from  the  insurance  com- 
pany, if  secured  by  a  mortgage  on  the  John  street  property, 
for  he  and  the  counsel  for  the  company  upon  the  applica- 
tion being  made,  went  over  to  Hackensack  to  see  the  testa- 
tor, who  was  infirm,  having  provided  themselves  with  a 
blank  power  of  attorney  to  be  executed  by  the  testator  to 
the  appellant  to  borrow  the  money,  execute  a  bond  for  its 
payment  in  the  name  of  the  testator,  upon  such  terms  and 
at  such  times,  as  the  attorney  should  see  fit,  and  also  in  the 
testator's  name,  to  execute  a  mortgage  in  conjunction  with 
his  wife  on  the  John  street  property.     The  $10,000  was 
procured  from  the  insurance  company,  the  appellant  as  the 
attorney  of  the  testator,  and  the  testator's  wife,  executing 
the  mortgage;  and  the   appellant  also  as  such  attorney, 
executing  in  the  name  of  the  testator  the  bond  accompany- 
ing the  mortgage.     The  appellant  received  the  money  from 
the  insurance  company,  and  with   some  $1,146,  provided 
by  himself,  purchased  an  assignment  of  the  Watson  bond 
and  mortgage.     The  foreclosure  suit  was  suffered  to  pro- 
ceed, and  the  mortgaged    premises  at  the  master's  sale, 
bought  in,  in  the  name  of  the  testator,  the  appellant  con- 
ducting the  entire  business.     In  June,  1841,  shortly  after 
the  conveyance  of  the  property,  by  the  master  conducting 
the  sale,  to  the  testator,  the  latter  with  his  wife,  conveyed 
it  to  the  appellant,  the  consideration  expressed  in  the  deed 
being  $11,148,  the  sum  paid  for  the  assignment  of  Watson's 
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mortgage.  There  was  really  nothing  paid  to  the  testator 
by  the  appellant,  and  in  his  examination  before  the  surro- 
gate, he  pretended  that  the  deed  was  a  gift  from  his  father. 
The  effect  of  the  transaction  was  to  release  the  property  in 
Broadway  and  Courtland  street,  one  half  of  which  was 
owned  by  the  appellant,  from  the  operation  of  the  Watson 
mortgage,  and  then,  as  such  mortgage  was  given  by  Price, 
the  original  owner,  to  vest  an  unincumbered  title,  to  the 
property,  in  the  appellant.  During  the  lifetime  of  the  tes- 
tator, the  appellant  paid  the  interest,  and  $3,000  of  the 
principal  of  the  mortgage  held  by  the  insurance  company, 
and  at  home,  when  it  was  talked  of  by  the  testator  and  his 
wife,  he  assured  them,  he  was  paying  it  off  as  fast  as  he 
could,  and  repeatedly  promised  to  discharge  it  altogether ; 
he  also  paid  the  interest  for  two  or  three  years  after  the 
testator's  death,  he  made  no  charges  of  these  payments 
against  the  testator  in  his  books  of  account,  and  there  can 
be  no  pretence  from  the  proof,  that  they  were  made  as  agent 
for  the  testator  in  his  lifetime,  or  as  executor  after  his 
death.  He  informed  his  mother  that  ho  had  paid  $3,000 
of  the  principal  of  this  mortgage,  and  on  several  occasions 
assured  her  that  she  should  never  loose  a  dollar  by  it.  He 
finally  stopped  paying  interest  on  the  mortgage  in  1846, 
assigning  as  a  reason  to  his  mother  that  as  there  was  diffi- 
culty in  the  family,  he  would  wait  until  the  business  was 
arranged,  and  then  he  would  settle  with  her.  It  was  the 
moneys  amounting  to  $4,518.37,  thus  paid  to  the  insurance 
company  for  a  part  of  the  principal  and  accruing  interest 
on  a  mortgage  on  the  separate  property  of  the  testator's 
wife,  and  which  the  appellant  was  equitably  bound  to  pay 
and  discharge,  that  he  sought  to  establish  as  a  claim  against 
the  testator's  estate,  and  which  the  surrogate  disallowed. 
The  surrogate  excluded  the  claim  from  the  accounts  on 
the  ground  that  as  between  the  executor  and  testator,  the 
executor  was  bound  to  have  paid  off  and  discharged  the 
nortgage.  I  cannot  entertain  a  doubt  of  the  correctness 
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of  the  decision.  The  mortgage  was  given  at  the  request, 
and  for  the  accommodation  and  exclusive  benefit  of  the 
executor,  and  on  his  undertaking  to  pay  it  off.  The  history 
of  its  origin,  and  the  application  of  the  money  raised  thereby 
point  only  to  this  conclusion.  The  appellant  individually 
and  not  as  the  agent  of  his  father,  applied  to  the  company 
for  the  loan,  that  he  might  purchase  the  Watson  mortgage, 
that  was  an  encumbrance  on  his  Broadway  and  Courtland 
street  property.  The  testator  had  no  interest  in  such  pur- 
chase, nor  had  he  any  occasion  to  borrow  money  for  any 
purpose.  The  appellant  induced  his  mother  to  create  alien 
upon  her  separate  estate,  and  his  aged  and  infirm  father  to 
consent  to  accompany  the  mortgage  with  his  bond  to  raise 
money  for  his  exclusive  benefit,  on  his  undertaking  to  pay 
off  and  discharge  the  mortgage ;  under  the  circumstances 
it  seems  very  clear  that  the  appellant  was  primarily  liable 
for  the  amount  of  the  mortgage.  And  this  is  the  view  he 
seems  to  have  taken  of  it  himself,  until  after  his  father's 
death,  and  a  difficulty  had  arisen  between  him  and  others 
of  legatees  and  next  of  kin,  in  respect  to  the  administration 
of  the  estate  of  the  testator.  The  moneys  he  now  seeks  to 
charge  against  his  father's  estate,  even  in  the  lifetime  of 
the  latter,  were  paid  by  him  individually,  and  not  as  the 
agent,  or  at  the  request  of  his  father,  and  he  voluntarily 
reduced  the  lien  on  his  mother's  estate  to  $7,000,  and 
repeatedly  promised  her,  that  he  would  soon  discharge  it 
altogether.  Instead  of  allowing  the  payments  thus  made 
in  his  account  as  agent,  or  executor,  or  as  a  creditor  of  his 
father,  I  think  that  the  estate  of  his  mother,  is  entitled  to 
be  relieved  wholly  from  the  lien.  Besides  if  it  could  be 
pretended,  in  view  of  the  facts  proved,  that  the  moneys 
were  paid  in  the  character  of  attorney,  or  executor,  it  was 
incumbent  on  the  appellant  to  show  that  they  were  paid  on 
some  valid  claim  against  his  father's  estate.  The  presump- 
tion created  by  the  fact  of  their  being  paid  on  the  testa- 
tor's bond,  is  rebutted  by  the  other  facts  in  the  case.  This 
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bond  (the  appellant  being  the  borrower  of  the  money,)  was 
not  a  debt  against  the  testator,  for  he  being  only  a  tenant, 
by  the  curtesy,  was  not  bound  to  discharge  the  incum- 
brance  on  his  wife's  estate ;  the  land  constituted  the  pri- 
mary fund.  This  money  which  the  appellant  paid  was  in 
discharge  of  his  own  obligation  to  his  mother,  on  the  faith 
of  which  she  assented  to  mortgage  her  property. 

3d.  Jis  to  the,  claim  for  services  as  physician  to  the  testator. 
In  October,  1843,  four  months  after  the  death  of  the  testa- 
tor, the  appellant  applied  to  the  orphan's  court  in  New 
Jersey  for  leave  to  sell  the  testator's  real  estate  to  pay 
debts.  The  statutes  of  that  state  made  it  the  executor's 
duty,  on  such  an  application,  to  exhibit  under  oath  a  just 
and  true  account  of  the  testator's  personal  estate  and  debts, 
as  far  as  he  could  discover  the  same.  In  compliance  with 
this  provision  he  presented  a  sworn  account  of  all  the  debts 
he  was  then  able  to  discover  against  the  testator.  The 
account  included  a  claim  of  the  executor  for  services  as 
agent  of  his  father,  amounting  to  $2,500 ;  but  none  what- 
ever for  medical  services  was  mentioned  or  referred  to.  If 
the  latter  claim  existed  at  all,  it  existed  then,  and  his 
omission  to  make  it  at  that  time  is  conclusive  that  he  did 
not  then  consider  that  he  had  any  claim  ;  he  solemnly  de- 
clared under  oath  in  effect  that  no  such  claim  existed.  The 
omission  is  not  consistent,  as  urged  by  counsel,  with  the 
appellant  having  overlooked  the  claim  ;  he  did  not  over- 
look his  claim  as  agent,  which  was  much  the  largest  debt 
against  his  father  in  the  account,  and  it  is  absurd  to  assign 
as  a  motive  for  hw  conduct,  that  he  had  not  then  definitely 
resolved  to  assert  his  claim  as  a  physician.  If  he  knew, 
or  supposed,  that  he  had  any  just  or  legal  claim,  he  was 
bound  to  assert  it  when  called  on,  under  oath,  to  state  all 
the  debts  of  the  testator ;  and  if  he  omitted  to  state  any  debt 
due  to  him  for  services  as  a  physician,  it  was  equivalent  to 
an  admission  in  the  most  solemn  way,  that  his  father  owed 
him  nothing  for  any  professional  services  he  might  have 
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rendered,  but  that  such  services  were  gratuitous,  and  with- 
out any  understanding  or  expectation  on  either  side,  when 
being  rendered,  that  any  pecuniary  recompense  was  to  be 
made  therefor.  Yet,  some  six  months  afterwards,  an  account 
running  through  the  years  1839,  '40,  '41,  and  '42,  for  medi- 
cal services,  is  trumped  up,  averaging  the  sum  of  $825  per 
annum.  Of  course  the  precise  time  when  the  professional 
visits  were  made  is  not  given,  (nor  was  there  any  attempt 
at  any  such  kind  of  proof,)  as  the  appellant,  though  keep- 
ing books  of  account  of  services  in  a  professional  capacity, 
had  no  charge  against  his  father  on  such  books,  for  the 
reason,  doubtless,  that  he  had  never  regarded  himself  as 
visiting  him  in  the  character  of  a  physician,  or  rendering 
any  medical  services  with  the  intention  of  making  any 
pecuniary  charge  therefor.  Dr.  Stephenson,  of  Hacken- 
sack,  was  the  family  physician,  and  attended  the  testator 
in  that  capacity  before  and  after  the  latter  became  bed- 
ridden. Judge  Moore,  the  testator,  who  had  been  an  active 
man,  began  perceptibly  to  fail  in  1838,  but  it  was  not  until 
after  a  sort  of  apoplectic  attack  in  1840  that  he  took  to  his 
room  and  bed.  From  that  time  he  was  what  Dr.  Stephen- 
son  called  a  bed-ridden  man,  and  a  gradual  prostration  of 
mind  and  body  went  on  until  his  death  in  June,  1843.  No 
remedies  were  given  him  except  of  a  strengthening  nature, 
and  no  physician  called,  except  when  the  family  became 
alarmed  at  a  slight  recurrence  or  two  of  an  attack  similar 
to  that  which  rendered  him  temporarily  helpless  in  1840. 
On  the  occasion  of  the  attack  in  1840,  Doctor  Stephenson 
consulted  with  the  appellant  in  respect  to  his  father's  con- 
dition, when  he  expressed  the  opinion  that  the  only  ailment 
of  the  latter  was  old  age,  and  that  medical  treatment  was 
useless,  as  he  was  broken  down,  and  would  die.  The  opin- 
ion was  probably  correct  in  the  main,  and  there  is  no  proof 
whatever  that  then,  or  any  time  afterwards,  the  appellant 
advised  or  suggested  any  medical  treatment.  But  the  tes- 
tator did  not  die  until  three  years  afterwards,  and  then  not 
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from  any  acute  disease,  but  from  mere  physical  exhaustion. 
During  the  years  1839,  '40,  '41  and  '42,  the  appellant, 
though  residing  in  New  York,  (twelve  miles  distant  from 
his  father's  residence)  was  often  at  home.  The  aged 
parents  seem  to  have  reposed  unlimited  confidence  in  him, 
and  always  listened  favorably  to  any  suggestions  for  the 
advancement  of  his  interests.  In  1838  he  had  been  intrust- 
ed by  the  testator  with  the  entire  management  of  his  pro- 
perty in  New  York  and  New  Jersey,  with  the  exception  of 
the  homestead ;  and  during  the  years  in  which  the  medical 
bill  is  alleged  to  have  accrued,  he  received  and  disbursed, 
according  to  his  own  account,  over  $20,000  of  the  testator's 
funds.  This  agency  occasioned  frequent  visits  to  Hacken- 
sack ;  so,  also,  the  appellant  was  there  frequently  on  busi- 
ness of  his  own ;  and  it  was  a  common  occurrence,  though 
having  no  special  business,  for  him  to  visit  home  on  Satur- 
day and  return  to  the  city  on  the  following  Monday.  In- 
deed, at  times  he  would  bring  his  carriage  with  him  and 
visit  patients  in  the  neighborhood,  making  his  father's 
house  his  headquarters.  In  short,  he  was  in  the  habit  of 
visiting  the  country  residence  of  his  father  whenever  busi- 
ness or  inclination  dictated,  and  consulted  nobody  but  him- 
self as  to  the  time  of  his  arrival  or  departure.  The  month 
before  the  testator's  death  he  actually  removed  to  Hacken- 
sack,  being  somewhat  out  of  health,  and  became  a  member 
of  the  testator's  family,  continuing  there  sometime  after  the 
death  of  the  testator.  In  December,  1841,  he  induced  his 
father  to  execute  an  agreement  in  writing,  to  allow  and 
pay  him  $500  per  annum  for  his  services  from  the  time  he 
'took  charge  of  the  testator's  business  in  1838.  The  proofs 
utterly  failed  to  show  more  than  two  or  three  instances 
where  he  was  sent  for  by  the  testator's  family  to  attend  as 
a  physician ;  and,  even  in  these  cases,  it  is  doubtful  whether 
he  was  not  rather  summoned,  with  the  other  children,  to 
attend  the  supposed  dying  bed  of  his  father.  Undoubt- 
edly, when  at  home,  on  the  occasions  referred  to,  during 
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the  three  years  that  the  testator  was  bed-ridden,  he  rendered 
much  service,  strictly  of  a  professional  nature.  He  attended 
his  father's  sick  bed,  and  occasionally  administered  strength- 
ening remedies,  and,  it  may  be,  that  the  almost  imbecile 
patient  confided  in  him  to  a  greater  extent  than  in  his 
regular  physician ;  but  it  is  very  manifest,  from  the  whole 
case,  that  the  services  were  rendered  and  performed  as  acts 
of  gratuitous  kindness  and  affection,  and  that  it  was  neither 
expected  on  the  part  of  the  father,  or  intended  on  the  part 
of  the  son,  at  the  time  of  their  rendition,  that  the  latter 
was  to  be  pecuniarily  compensated.  In  December.  1841, 
(after  two-thirds  of  his  pretended  medical  bill  had  accumu- 
lated,) instead  of  making  any  claim  or  demand  for  medical 
services,  or  intimating  an  intention  to  do  so,  he  procured 
from  his  father  an  instrument  in  waiting,  agreeing  to  allow 
and  pay  him  a  salary  of  $'500  a  year  of  the  testator's  funds, 
which  salary  was  allowed  to  him  by  the  surrogate  for  five 
years,  including  the  time  of  the  running  of  the  alleged 
medical  account.  The  appellant  made  no  charge  in  his 
books  for  any  professional  service  rendered  to  his  father, 
though  every  dollar  of  money  disbursed,  and  every  act  per- 
formed as  agent,  was  carefully  noted.  He  made  no  claim 
or  demand  for  compensation  in  the  lifetime  of  the  testator 
for  professional  attendance,  but,  on  the  contrary,  assured 
his  mother  and  the  family  that  he  had  no  such  intention, 
giving  them  to  understand  that  such  services  were  rendered 
gratuitously.  After  the  testator's  death  he  did  not  pre- 
tend to  have  any  claim,  but,  in  effect,  declared  in  the  most 
solemn  manner  that  he  had  none.  He  should  be  held  to 
his  declarations  and  not  be  permitted,  in  the  exercise  of  a 
hostile  feeling,  engendered  against  his  brothers  and  sisters, 
to  saddle  his  father's  estate  with  a  debt  for  services  that 
had  been  gratuitously  rendered.  Nothing  is  clearer  than 
that  the  appellant  did  not  intend  at  the  time  to  make  any 
pecuniary  charge  ;  nor  was  there  any  agreement  or  mutual 
expectation  by  himself,  or  his  father,  that  he  was  to  be 
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paid  for  professional  attendance ;  but  the  whole  claim  was 
an  after-thought,  urged  and  asserted  only  for  vindictive 
purposes.  The  appellant  has  never  pretended  that  there 
was  any  agreement  or  understanding  between  his  father 
and  himself  to  pay  for  professional  services.  He  places 
his  right  to  recover  on  showing  that  he  rendered  merito- 
rious and  valuable  services,  which  were  accepted  by  the 
testator.  Ordinarily  from  the  fact  of  rendition  and  accept- 
ance of  services,  beneficent  in  their  nature,  the  law  will 
imply  a  promise  to  pay  what  the  services  are  reasonably 
worth.  This  implication  may  not  be  repelled  wholly  by 
the  fact  that  the  service  is  rendered  to  a  parent  by  a  son 
of  full  age ;  but  the  legal  presumption  of  an  obligation  to 
pay  is  less  strong  when  the  relation  of  parent  and  child 
exists,  than  in  the  case  of  dealing  between  persons  not 
bound  to  each  other.  If,  to  the  relationship,  be  added 
other  circumstances  tending  to  show,  as  a  matter  of  fact, 
that  the  services  were  gratuitously  rendered,  and  without 
any  expectation  at  the  time  on  either  side  that  payment 
was  to  be  made,  the  law  will  not  imply  a  contract  for  com- 
pensation. A  person  cannot  perform  services,  intending 
them  to  be  gratuitous,  and  with  a  tacit  understanding  that 
no  pecuniary  charge  is  to  be  made,  and  afterwards  recover 
on  a  quantum  meruit  for  such  services.  In  my  judgment 
this  is  precisely  the  character  of  the  claim  of  the  appellant 
for  professional  attendance.  It  was  intended  and  under- 
stood in  the  lifetime  of  the  testator  that  the  services  were 
gratuitous.  It  was  so  understood  for  months  after  the  tes- 
tator's death".  The  appellant  virtually  admitted  in  Octo- 
ber, 1843,  that  he  had  no  legal  claim  of  the  kind  ;  and  even 
in  1844,  when  his  mother  remonstrated  with  him  as  to  his 
course,  he  justified  himself,  not  on  the  ground  that  there 
was  any  merit  in  his  claim,  but  having  the  law  on  his  side, 
as  he  supposed,  he  meant  to  punish  his  brothers  and  sisters 
for  their  ill  treatment  of  him,  by  a  personal  appropriation 
of  a  large  share  of  his  father's  estate,  which  rightly  be- 
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longed  to  them.  Surrogate  McVean,  in  1844,  on  the  appli- 
cation to  sell  the  testator's  real  estate,  held  this  claim  for 
medical  services  to  be  fictitious ;  and  surrogate  Bradford, 
on  the  final  accounting,  reached  the  same  conclusion.  No 
intelligent  or  fair  minded  judge,  I  think,  can  carefully 
examine  the  whole  case,  without  cordially  assenting  to  the 
justice  and  propriety  of  the  decision.  It  can  only  properly 
be  regarded  as  an  unwarrantable  attempt  by  the  executor 
to  make  himself  a  creditor  of  his  father's  estate  to  a  large 
amount,  by  the  interposition  of  a  claim  for  services  that, 
at  the  time,  were  gratuitously  rendered,  if  rendered  at  all, 
to  anything  like  the  extent  claimed. 

The  judgment  of  the  supreme  court  should  be  affirmed, 
with  costs. 


SUPREME  COURT. 
WILLIAM  SEEBACH  agt.  EDWARD  MCDONALD. 

This  court  will  not  interfere  by  injunction  or  otherwise,  to  restrain  summary  pro- 
ceedings for  the  recovery  of  demised  premises,  where  it  appears  that  the  same 
questions  were  raised  and  tried  before  the  justice  on  such  proceedings,  and  de- 
cided by  him — no  fraud  or  abuse  being  shown  by  the  plaintiff. 

New  York  Special  Term,  January,  1860. 

BONNEY,  J.  The  complaint  in  this  action,  sworn  on  5th 
May,  1860,  states  that  on  8th  February,  1860,  Edward 
Cahill,  the  owner  of  the  house  and  lot,  No.  109  West  42d 
street,  New  York,  demised  the  same  to  the  plaintiff,  for  one 
year  from  1st  May,  1860;  that  the  plaintiff  then  was,  and 
ever  since  has  been  in  possession  of  said  premises;  that  on 
1st  March,  1860,  Cahill  demised  the  same  premises  for  the 
term  of  three  years  from  1st  May,  1860,  to  the  defendant, 
who  then  knew  of  said  prior  demise  to  the  plaintiff.  That 
on  4th  May,  1860,  defendant  commenced  summary  proceed- 
ings before  the  Justice  of  the  5th  district  for  possession  of 
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said  premises.  That  since  said  demise  to  him  the  plaintiff 
has  expended  $300  in  repairs  on  the  premises ;  that  the 
defendant  has  no  right  to  said  premises  or  to  maintain  his 
proceedings,  but  plaintiff  has  the  right  to  such  possession. 
And  plaintiff  prays  that  defendant  be  enjoined  from  prose- 
cuting said  summary  proceedings,  and  from  interfering  with 
plaintiff's  possession  of  the  premises. 

On  this  complaint  an  order  was  obtained,  requiring 
defendant  to  show  cause  why  he  should  not  be  enjoined 
from  proceeding  to  obtain  possession  of  the  premises;  and, 
until  the  hearing  and  decision  of  the  motion  restraining 
such  proceedings. 

The  defendant,  (on  showing  cause,)  by  answer,  denies  that 
Cahill  demised  the  premises  in  question  to  the  plaintiff  for 
the  year  from  1st  May,  1860,  and  that  plaintiff  was  not,  on 
8th  February,  1860,  or  at  any  time  since  has  been  or  is  in 
occupancy  of  the  premises  as  tenant  of  Cahill,  and  gener- 
ally denies  all  plaintiff's  alleged  rights.  Defendant  further 
states,  as  a  separate  defence  that,  pursuant  to  the  provisions 
of  the  Revised  Statutes,  he,  on  4th  May,  commenced  sum- 
mary proceedings  against  the  plaintiff  and  others  to  recover 
possession  of  the  premises  in  question  ;  that  the  plaintiff 
appeared  and  filed  an  affidavit  with  said  justice,  and  the 
matters  thus  controverted  were  tried  by  a  jury  who  rendered 
verdict  in  favor  of  this  defendant  (McDonald,)  on  the  4th 
May,  and  before  the  commencement  of  this  action,  the  said 
justice  issued  his  warrant  to  dispossess  this  plaintiff.  Copies 
of  proceedings  before  the  justice  are  annexed  to  said  answer, 
from  which  it  appears  that  this  plaintiff  set  up  by  way  of 
defence  before  said  justice,  the  alleged  demise  of  said  pre- 
mises to  him  by  Cahill  on  8th  February,  1860.  The  plain- 
tiff has  read  on  this  motion  two  affidavits,  tending  to  prove 
his  allegation,  that  the  premises  were  demised  to  him  by 
Cahill,  and  the  defendant  has  also  read  affidavits  in  opposi- 
tion, the  contents  of  which  it  is  not  necessary  to  state,  as 
they  tend  to  sustain  the  answer. 
VOL.  XXI.  15 
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Upon  the  complaint  alone,  this  motion  should  in  my 
opinion,  be  decided.  If  the  statements  in  the  complaint 
are  true,  the  plaintiff  had  a  perfect  defence  to  the  proceed- 
ings before  the  justice,  and  he  does  not  allege  that  he  had 
not  evidence  to  prove  all  the  facts  by  him  stated.  The 
answer  denies,  in  effect,  all  the  alleged  rights  and  equities 
of  the  plaintiff,  and  is  in  part  sustained  by  affidavits.  It 
also  shows  that  the  question  now  sought  to  be  litigated 
was  raised  and  tried  in  the  summary  proceedings  and 
decided  against  the  plaintiff,  and  that  a  warrant  to  dis- 
possess the  plaintiff  was  issued  before  this  action  was  com- 
menced ;  which  facts  the  plaintiff  omitted  to  state  in  his 
complaint.  Without  reference  to  the  statute  prohibiting 
the  staying  of  summary  proceedings  by  order,  (3  R.  S., 
bth  ed.,  p.  839,  §47,)  I  cannot  see  that  any  case  is  here 
made  which  authorizes  the  interposition  of  this  court.  It 
was  argued  by  counsel  upon  numerous  authorities  cited, 
that  this  court  might  interfere  to  prevent  or  redress  fraud 
in  summary  proceedings  under  the  statute,  or  an  abuse  of 
such  proceedings ;  but  the  principle,  if  sustained,  is  not 
applicable  to  this  case,  for  the  reason  that  neither  the  com- 
plaint nor  plaintiff's  affidavits  show  any  such  fraud  or  abuse. 
The  motion  for  an  injunction  is  denied,  and  the  order  to 
show  cause  is  vacated,  with  ten  dollars  costs  to  defendant. 


SUPREME  COURT. 

FRANCIS  J.   KELLOGG,  respondent  agt.  ORRIN  VOLLENTINE, 

appellant. 

In  an  action  of  trespass  upon  lands,  if  the  parties  fail  to  show  a  paper  title,  or  a 
title  by  continued  possession  of  twenty  years  under  claim  of  title  adverse  in  its 
character,  they  must  have  recourse  to  the  rights  acquired  by  possession  alone. 
Under  such  circumstances  ihe  first  or  oldest  possession  prevails. 
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Where,  on  a  failure  of  proof  of  title,  a  portion  of  the  evidence  showed  that  the 
plaintiff  claimed  to  recover  for  trespasses  upon  lands  in  possession  of  the  defend- 
ant, for  which  he  was  not  entitled  to  recover,  and  a  portion  tended  to  show  tres- 
passes by  the  defendant  upon  lands  in  the  occupation  of  the  plaintiff,  of  which 
the  defendant  nor  his  grantor  never  had  any  possession,  and  for  which  the  plain- 
tiff was  entitled  to  recover, 

Held  that  the  judgment  for  the  plaintiff  would  not  he  disturbed,  presuming  that 
the  recovery  was  wholly  based  upon  the  possession  of  the  plaintiff,  were  it  not 
that  the  referee  had  erroneously  found  that  the  plaintiff  acquired  title  to  the 
whole  premises,  which  appeared  to  have  a  material,  if  not  a  controling,  effect 
upon  the  judgment.  Judgment  reversed  and  new  trial  ordered. 

Eighth  Judicial  District,  Erie  General  Term,  May,  1861. 

MARVIN,  P.  J.,  GROVER,  DAVIS  and  HOYT,  Justices. 

APPEAL  from  judgment  entered  upon  report  of  a  referee. 

An  action  was  commenced  by  plaintiff  against  the  de- 
fendant in  a  justice's  court,  to  recover  damages  for  trespass 
alleged  to  Lave  been  committed  by  the  defendant  in  break- 
ing and  entering  the  close  of  the  plaintiff,  situate  in  the 
town  of  Hartland,  Niagara  county,  cutting  and  carrying 
away  timber,  and  destroying  the  grass,  &c.,  &c..  with  cat- 
tle. The  defendant  interposed  a  plea  of  title  in  himself  to 
the  locus  in  quo,  and  gave  the  undertaking  required  by 
statute ;  whereupon  the  action  before  the  justice  was  dis- 
continued, and  within  the  time  fixed  by  the  statute  this 
action  was  brought  in  this  court. 

The  pleadings  in  this  action  were,  in  substance,  the  same 
as  before  the  justice.  After  issue  was  joined,  the  cause, 
by  consent  of  parties,  was,  by  an  order  of  the  court,  referred 
to  a  sole  referee,  to  bear  and  determine.  Upon  the  trial, 
before  the  referee,  the  plaintiff  gave  in  evidence  a  quit-claim 
deed  of  fifty  acres  of  land,  embracing  the  premises  in  ques- 
tion, to  Jane  Wood,  dated  February  12,  1859,  and  acknow- 
ledged the  same  day,  from  Levi  B.  Warner  and  wife ;  also 
a  contract  from  Jane  Wood  to  the  plaintiff,  dated  March 
26,  1859,  agreeing  to  sell  the  same  premises  to  the  plaintiff 
upon  terms  therein  expressed,  except  two  acres,  giving  the 
plaintiff  the  right  of  possession.  The  plaintiff  gave  evidence 
tending  to  show  that  he  was  in  possession  of  that  portion 


228  NEW  YORK  PRACTICE  REPORTS. 

Kellogg  agt.  Vollentine. 

of  the  premises  where  the  trespasses  were  committed,  and 
their  commission  by  the  defendant. 

The  defendant  gave  in  evidence  a  quit-claim  deed  from 
James  Sharp  to  himself,  dated  February  21,  1856,  of  twenty- 
five  acres  of  land,  parcel  of  the  fifty  acres  conveyed  to  Jane 
Wood  by  Warner  ;  and  gave  evidence  tending  to  show  that 
he  had  been  in  possession  of  said  twenty-five  acres  for 
about  ten  years ;  that  he  entered  into  possession  under  a 
contract  to  purchase  from  Sharp,  and  so  continued  until 
he  paid  for  the  same,  and  received  the  said  deed  from 
Sharp,  after  which  he  continued  in  possession  under  said 
deed ;  and,  also,  that  the  alleged  trespasses  were  commit- 
ted upon  the  twenty-five  acres.  Evidence  wras  given  by 
the  plaintiff  tending  to  show  that  Noah  W.  Wood  had  for 
six  or  seven  years  been  in  possession  of  a  part  of  the  fifty 
acres ;  and,  as  I  understand  the  evidence,  of  a  part  of  the 
twenty-five  acres. 

The  plaintiff  offered  in  evidence  a  comptroller's  deed, 
dated  December  13,  1856,  to  Levi  B.Warner,  conveying  to 
him  the  said  fifty  acres,  reciting  that  the  same  was  sold  in 
Albany  in  November,  1853,  for  non-payment  of  taxes,  and 
that  a  notice  to  redeem  had  been  served  upon  Noah  W. 
Wood,  as  occupant,  July  2d,  1857.  The  defendant's  coun- 
sel objected  to  the  evidence  upon  various  grounds,  and  the 
objection  was  sustained. 

The  defendant's  counsel  moved  to  strike  out  from  the 
evidence  the  deed  from  Warner  to  Jane  Wood  upon  various 
grounds ;  which  motion  was  denied,  and  defendant's  coun- 
sel excepted.  A  similar  motion  Avas  made  by  the  defendant 
in  relation  to  the  contract  from  Jane  Wood  to  the  plaintiff, 
which  was  denied,  and  defendant  excepted. 

The  referee,  among  others,  found  the  following  facts : 
That  the  deed  executed  by  Warner  and  wife  to  Jane  Wood, 
covering  the  lands  in  question,  was  and  is  a  valid  deed  of 
conveyance,  and  conveyed  the  fee  of  said  lands  to  Jane 
Wood ;  also,  that  the  contract  from  Jane  Wood  to  plaintiff 
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was  and  is  a  valid  contract,  and  conveyed  the  fee  of  said 
lands  to  the  plaintiff;  also,  that  during  the  years  1859  and 
1860,  the  plaintiff  was  seized  in  fee  and  lawfully  possessed 
of  said  lands  and  premises  under  and  by  virtue  of  said 
deed  from  said  Warner  to  said  Jane  Wood,  and  the  said 
contract  from  Jane  Wood  to  the  plaintiff;  and  thence 
hitherto  has  remained,  and  now  is,  so  seized  and  possessed; 
also,  that  Warner  was  not  at  the  time  of  the  execution  of 
the  deed,  and  never  had  been,  in  possession  of  said  lands. 
To  these  and  other  findings  of  the  referee,  except  the  one 
last  above,  the  defendant  duly  excepted. 

The  referee  decided  that  the  plaintiff  was  entitled  to 
recover  two  dollars  and  fifty  cents  damages,  together  with 
costs.  Judgment  was  entered  in  accordance  therewith  and 
the  defendant  appeals  therefrom  to  this  court. 

JAMESON  &  ENSIGN,  for  respondent. 
GEO.  W.  COTHRAN,  for  appellant. 

I.  The  referee   decided   correctly,  in  holding  that  the 
deed  from    the  comptroller  to  Warner,  was  void.     It  is 
essential  to  the  validity  of  a  comptroller's  deed  for  lands 
sold  for  unpaid  taxes  when  such  lands  are  actually  occupied, 
that  a  written  notice  to  redeem  the  same  be  served  upon 
the  occupant.     (1  R.  S.,  935,  §  104,  5th  ed.) 

And  where  there  are  more  than  one  occupant,  notice  to 
redeem  must  be  served  upon  each.  (Comstock  agt.  Beard- 
sley,  15  Wend.,  348 ;  Smith  agt.  Sanger,  3  Barb.  S.  C.  R., 
360  ;  Jackson  agt.  Esty,  7  Wend.,  150.) 

*  Where  there  are  several  occupants,  as  in  this  case,  and 
notice  is  only  served  upon  one,  the  comptroller's  deed  is 
not  only  void,  as  to  the  parties  not  served,  but  it  is  wholly 
and  absolutely  void.  (Leland  agt.  Bennett,  5  Hill,  286  ; 
Bush  agt.  Davison,  16  Wend.,  554;  Bank  of  Utica  agt.  Mer- 
sercau,  3  Barb.  Ch.,  530.) 

II.  The  referee  erred  in  refusing  to  strike  out  the  deed 
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from  Warner  to  Jane  Wood,  and  in  holding  "  that  said  deed 
was  and  is  a  valid  deed  of  conveyance,  and  conveyed  the 
fee  of  said  land  to  said  Jane  Wood." 

The  deed  was  inoperative  and  void  : 

1st.  Because  the  grantor's  title  having  failed,  it  follows 
that  he  could  convey  "  no  greater  estate  or  interest  than 
the  grantor  himself  possessed  at  the  delivery  of  the  deed." 
(3  R.  S.,  30,  §163,  5th  eel.;  Sage  agt.  Cartwright,  5  Seld.,  49.) 

2d.  At  the  time  of  the  delivery  of  the  deed  the  defend- 
ant was  "  in  the  actual  possession  of  said  lands  claiming 
under  a  title  adverse  to  that  of  the  grantor."  (3  R.  S., 
30,  §167.) 

III.  The  referee  erred  in  denying  the  motion  to  strike 
out  the  contract  for  said  lands  from  Jane  Wood  to  the 
plaintiff,  and  in  determining  that  it  "  was  and  is  a  valid 
contract  and  conveyed  the  fee  of  said  lands  to  the  plaintiff." 

The  plaintiff  occupied  said  premises  solely  under  this 
contract.  Jane  Wood  acquired  no  title  nor  interest  in  said 
lands  from  Warner — his  title  having  failed — and  conse- 
quently the  plaintiff  took  nothing  by  his  contract.  (3  R. 
S.,  30,  §163.) 

IV.  The   referee   erred   in    overruling  the    defendant's 
objections  to  the  admission  of  said  contract  in  evidence. 

It  was  clearly  incompetent.  Its  execution  was  not 
acknowledged;  and  no  proof  of  its  ever  having  been  exe- 
cuted by  the  parties  whose  names  are  appended  to  it,  was 
given. 

V.  The  referee  erred  in  refusing  to  grant  a  non-suit  when 
asked  by  the  defendant. 

The  plaintiff  showed  no  right  to  recover.  He  possessed 
neither  title  nor  the  right  of  possession  to  any  part  of  the 
land  in  question.  If  he  was  in  possession  of  any  part  of 
said  land,  he  was  a  trespasser  himself.  But  the  referee 
erred  in  finding  that  he  was  possessed  of  said  land.  The 
evidence  is  that  he  "  occupied  it,"  but  how,  or  in  what 
manner  does  not  appear. 
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By  the  court,  GROVER,  Justice.  Neither  party  showed  a 
paper  title.  The  plaintiff  proved  a  conveyance  by  quit 
claim  deed  of  the  premises  in  question  to  Jane  Wood,  made 
in  1859,  from  Warner  and  wife.  No  title  whatever  was 
shown  in  Warner,  at  the  time  of  the  conveyance,  conse- 
quently none  was  shown  in  Jane  Wood  under  that  deed. 
The  plaintiff  also  introduced  in  evidence  a  contract  from  Jane 
Wood  to  himself  for  the  sale  of  the  premises  by  her  to  him 
which  contained  a  clause  giving  him  the  right  of  possession 
of  the  premises.  This  contract  is  not  available  to  show 
title  in  the  plaintiff,  because  none  was  shown  in  Jane  Wood. 
The  most  that  this  could  avail  the  plaintiff  is  to  show  the 
extent  of  the  claim  made  by  him,  and  a  constructive  pos- 
session, perhaps,  of  that  portion  of  the  premises  not  actu- 
ally occupied  by  any  one,  he  having  taken  actual  possession 
of  a  portion  thereof. 

The  plaintiff  also  gave  evidence  tending  to  show  that  he 
was  in  the  actual  possession  of  a  portion  of  the  premises 
embraced  in  the  contract  and  where  the  alleged  trespasses 
were  committed;  and  also  of  the  commission  of  the  tres- 
passes by  the  defendant.  This  was  sufficient,  prima  facie, 
to  maintain  the  action.  Actual  possession  is  sufficient  evi- 
dence of  title  against  a  party  not  showing  a  better  title. 

The  defendant  proved  a  quit-claim  deed  from  James 
Sharp  to  him  for  twenty-five  acres,  parcel  of  the  premises 
embraced  in  the  contract  from  Jane  Wood  to  the  plaintiff 
made  in  1856 ;  and  gave  evidence  tending  to  prove  that  he 
went  into  the  actual  possession  of  a  portion  thereof  about 
ten  years  previous  to  the  trial,  and  used  the  residue  for 
obtaining  fire-wood,  &c.,  under  a  contract  to  purchase  the 
same  from  James  Sharp,  and  continued  so  in  possession 
until  he  paid  for  the  land  and  obtained  the  deed,  after 
which  he  continued  under  the  deed.  He  also  gave  evidence 
tending  to  show  that  Sharp  had  been  in  possession  of  a 
portion  of  the  said  premises  for  several  years  prior  to  the 
contract  of  sale  to  the  defendant.  This  failed  to  establish 
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a  paper  title  in  the  defendant,  for  the  reason  that  none  but 
a  possessory  title  was  shown  in  Sharp. 

The  parties  thus  failing  to  show  a  paper  title  or  a  title 
by  a  continued  possession  of  twenty  years  under  claim  of 
title  adverse  in  its  character  must  have  recourse  to  the 
rights  acquired  by  possession  alone.  Under  such  circum- 
stances the  first  or  oldest  possession  prevails. 

Proof  of  possession  alone  unexplained  raises  a  presump- 
tion of  ownership,  and  is  sufficient  to  maintain  an  action  to 
recover  damages  against  a  party  entering  upon  land  or  to 
recover  possession  in  case  a  better  title  is  not  shown  by  the 
defendant,  but  if  the  defendant  shows  the  oldest  possession 
to  have  been  in  him  or  his  grantor,  then  of  course  the  title 
thus  shown  is  the  better,  and  must  prevail  in  the  absence 
of  other  proof. 

Apply  the  principle  to  this  case  as  I  understand  the  evi- 
dence, the  defendant  proved  possession  in  himself  and  his 
grantor  prior  to  that  of  the  plaintiff  or  Jane  Wood. 

The  plaintiff  in  no  manner  connects  himself  with  the  title 
of  Noah  W.  Wood,  and  can  derive  no  aid  from  that.  The 
evidence  is  not  entirely  clear  as  to  the  extent  of  his  pos- 
session, but  I  do  not  understand  that  it  embraced  any  por- 
tion of  the  land  claimed  by  the  defendant.  Nor  is  the  evi- 
dence clear  as  to  the  precise  portion  of  the  premises  upon 
which  the  trespass  Avas  committed  for  which  the  plaintiff 
recovered  ;  nor  does  the  finding  of  the  referee  show  it. 

A  portion  of  the  evidence  shows  that  the  plaintiff  claimed 
to  recover  for  trespasses  upon  lands  in  possession  of  the 
defendant,  and  a  portion  tends  to  show  trespasses  by  the 
defendant  upon  lands  in  the  occupation  of  the  plaintiff  of 
which  the  defendant  nor  his  grantor,  Sharp,  never  had  any 
possession.  For  the  former  the  plaintiff  was  not  entitled 
to  recover.  He  was  for  the  latter. 

Under  these  facts  I  should  not  be  inclined  to  disturb  the 
judgment  presuming  that  the  recovery  was  wholly  based 
upon  the  latter,  but  for  the  finding  of  the  referee  that  the 
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plaintiff  acquired  title  to  the  whole  premises  under  his  con- 
tract from  Jane  Wood,  and  the  deed  from  Warner  to  her. 
This  finding  was  erroneous,  as  no  title,  except  as  above 
stated  was  shown  by  these  papers.  This  finding,  if  correct 
would  warrant  a  recovery  against  the  defendant  for  an 
entry  upon  any  portion  of  the  premises,  although  the  plain- 
tiff and  those  under  whom  he  claimed  were  never  in  pos- 
session until  after  the  possession  of  the  defendant  and  his 
grantor.  For  aught  I  can  see,  this  finding  had  a  material 
if  not  controlling  effect  upon  the  judgment.  For  this  reason 
the  judgment  must  be  reversed. 

The  question  as  to  the  admissibility  of  the  comptroller's 
deed  to  Warner  is  not  presented  by  the  case.  I  shall  not 
therefore,  discuss  it  further  than  to  remark  that  I  think  it 
was,  under  the  facts  of  the  case,  correctly  decided  by  the 
referee.  It  clearly  had  no  effect  upon  the  title  of  the 
defendant. 

Upon  another  trial,  if  no  further  evidence  of  title  is  given 
the  parties  will  be  able  to  show  the  extent  of  their  respec- 
tive possessions,  and  the  character  thereof  fully,  and  if  a 
recovery  is  had  by  the  plaintiff  it  will  appear  that  the  same 
is  wholly  based  upon  trespasses  committed  by  the  defend- 
ant upon  such  portions  of  the  premises  as  the  plaintiff  or 
those  under  whom  he  claims  has  had  possession  prior  to 
that  of  the  defendant  or  those  under  whom  he  claims. 

I  say  nothing  as  to  the  exception  to  the  ruling  of  the 
referee  refusing  to  strike  out  from  the  evidence  the  deed 
from  Warner  and  wife  to  Jane  Wood.  That  deed  was 
wholly  immaterial,  and  it  made  no  difference  to  the  defend- 
^uit  whether  it  was  in  or  out  of  the  case.  The  reception  of 
evidence  wholly  immaterial,  and  that  can  in  no  view  preju- 
dice the  party  objecting,  is  not  ground  of  exception. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the 
event. 
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SUPREME  COURT. 
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Where  the  plaintiffs,  by  permission,  under  an  order  of  the  court,  (which  was  appealed 
from  by  defendants)  commenced  an  action  at  law  by  the  service  of  a  new  complaint, 
and  by  the  same  permission  commenced  a  new  action  by  the  service  of  a  summons 
and  complaint,  accompanied  with  a  written  notice,  stating  that  the  new  action 
•was  commenced  as  a  precautionary  measure  to  prevent  defendants  from  setting  up 
as  a  defence  that  no  action  had  been  commenced  within  twelve  months  after  the 
loss,  (on  a  policy  of  insurance)  and  further  stating  that  the  complaint  served  with 
the  notice,  and  the  complaint  previously  served,  were  identically  the  same,  and 
for  the  same  claim  or  cause  of  action,  and  that  the  summons  served  with  the 
notice  was  for  the  same  cause  of  action  as  the  summons  in  the  action  which  had 
been  tried, 

Held,  that  the  defendants  notice  of  motion  to  strike  out  parts  of  the  complaint  as 
irrelevant,  should  have  been  served  within  twenty  days  after  service  of  the  com- 
plaint. Their  excuse,  that  the  written  notice  annexed  to  the  complaint  had 
misled  them,  by  inducing  a  belief  that  the  action  was  to  remain  in  slatu  quo 
until  after  the  decision  of  the  appeal  from  the  order,  was  not  available  to  bring 
them  within  the  provisions  of  Rule  50. 

JVeto  York  Special  Term,  February,  1861. 

BARNARD,  Justice.  This  is  a  motion  to  strike  out  parts 
of  the  complaint  as  irrelevant  and  unnecessary. 

The  preliminary  objection  that  the  notice  of  motion  was 
not  served  within  twenty  days  after  service  of  the  com- 
plaint, is  made.  Defendants  say  they  have  been  misled  by 
the  plaintiffs,  and  that,  therefore,  the  case  does  not  come 
within  the  provisions  of  Rule  50. 

To  understand  this  claim  of  defendants,  a  resume  of  the 
proceedings  had  in  this  and  another  cause  will  be  necessary. 

The  plaintiffs  commenced  an  action,  by  the  complaint  in 
which  they  prayed  to  recover,  on  a  policy  of  insurance 
issued  by  defendants,  for  a  loss  alleged  to  have  been  insured 
against ;  and  if  it  should  be  found  necessary  to  reform  the 
policy,  in  order  to  enable  them  to  recover  thereon,  then 
that  the  policy  should  be  reformed.  This  action  was 
brought  to  trial  as  an  equity  cause  at  a  special  term,  be- 
fore Justice  INGRAHAM,  who,  after  hearing  the  evidence 
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adduced  on  both  sides  on  the  question  of  reformation,  held 
that  the  plaintiffs  had  not  shown  themselves  entitled  to 
that  relief,  and  dismissed  the  complaint,  making  on  the 
23d  of  December,  1859,  the  following  order  :  "  It  is  ordered 
and  adjudged  that  plaintiffs  are  not  entitled  to  the  relief 
prayed  in  this  complaint,  to  have  the  policy  reformed ;  and 
that  said  complaint  be  and  is  hereby  dismissed,  without 
prejudice,  however,  to  said  plaintiffs'  right  to  bring  an 
action  at  law  upon  the  policy  of  insurance  set  out  in  the 
complaint.  It  is  further  ordered  that  the  said  dismissal  be 
without  costs  to  either  party."  Afterwards,  on  the  5th 
July,  1860,  Judge  INGRAHAM,  on  application  of  plaintiffs, 
made  an  order  amending  the  above  order  by  inserting 
therein,  after  the  words  "  set  out  in  the  complaint,"  the 
words  "  or  the  plaintiffs  may  serve  a  new  complaint  at  law 
in  this  action  on  payment  by  plaintiffs  to  defendants  of  all 
interlocutory  costs  since  the  filing  of  the  complaint,  and 
costs  of  this  motion,  ten  dollars." 

From  the  order  of  July  5th  the  defendants  appealed  to 
the  general  term. 

Pending  this  appeal,  plaintiffs,  on  the  17th  of  July,  1860, 
pursuant  to  the  order  of  July  5,  1860,  served  defendants 
with  a  new  complaint  at  law  in  the  action  which  had  been 
tried  and  decided  by  Judge  INGRAHAM;  and  on  the  21st  of 
July,  plaintiffs,  pursuant  to  the  order  of  December  23,  1859, 
commenced  this  action  by  the  service  of  a  summons  and 
complaint,  accompanied  with  a  written  notice,  stating  that 
the  new  action  was  commenced  as  a  precautionary  measure 
to  prevent  defendants  from  setting  up  as  a  defence  that  no 
action  had  been  commenced  within  twelve  months  after  the 
loss,  and  further  stating  that  the  complaint  served  with  the 
notice,  and  the  complaint  served  on  July  17,  1860,  were 
identically  the  same  and  for  the  same  claim  or  cause  of 
action,  and  that  the  summons  served  with  the  notice  was 
for  the  same  cause  of  action  as  the  summons  in  the  action 
which  had  been  tried. 
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The  defendants'  counsel,  on  the  argument,  claimed  that 
the  written  notice  had  misled  the  defendants'  attorneys, 
and  had  induced  in  their  minds  a  belief  that  this  action, 
from  and  after  the  service  of  the  summons  and  coir.plaint 
and  accompanying  written  notice,  was  to  remain  in  statu 
quo  until  after  the  decision  of  the  appeal  from  the  order  of 
July  5,  1860,  when,  if  the  order  so  appealed  from  should 
be  reversed,  this  action  should  be  proceeded  with.  The 
question  would  naturally  present  itself  what  was  to  become 
of  this  action,  in  case  the  order  of  July  5, 1860,  was  affirmed. 
The  defendants'  counsel  has  not  told  us  what  belief  on  this 
point  was  induced  in  the  minds  of  defendants'  attorneys  by 
the  notice.  The  notice  states  nothing  specifically,  in  respect 
to  the  plaintiffs'  intention  to  prosecute  or  not  to  prosecute 
defendants  in  the  event  of  the  decision  of  the  appeal.  Would 
the  defendants'  attorneys,  on  the  affirmance  of  the  order  of 
July  5, 1860,  have  considered  this  action  as  being  ipso  facto 
out  of  court,  or  as  having  been  never  commenced  ? 

It  is  not  contended  that  the  notice  had  the  effect  of 
rendering  the  service  of  the  summons  and  complaint  nuga- 
tory, so  that  no  action  was  thereby  commenced ;  but  simply 
that  the  notice  induced  a  belief  that  no  proceedings  were 
to  be  had  in  this  action,  except  upon  the  happening  of  a 
certain  contingency.  The  notice  did  not  legitimately  have 
any  such  effect.  It  did  not  deprive  or  in  any  way  limit 
defendants  as  to  any  defence  they  might  have  to  the  action, 
or  to  any  proceeding  they  might  see  fit  to  take  in  relation 
thereto.  It  only  apprised  them  of  the  object  of  the  action, 
leaving  it  to  them  to  enter  into  a  stipulation  with  plaintiffs 
respecting  the  prosecution  or  non-prosecution  of  the  action, 
or  to  apply  to  the  court,  if  they  saw  fit,  for  an  order  ex- 
tending the  time  to  answer  or  demur,  or  make  such  motion 
in  relation  to  the  complaint  as  they  should  see  proper  till 
after  the  decision  of  the  appeal.  The  defendants  did 
neither.  The  utmost  that  they  did  was  to  obtain  from 
plaintiffs'  attorney  oral  extensions  of  time  to  answer. 
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But  if  there  is  any  doubt  as  to  whether  this  notice  legi- 
timately tended  to  mislead  defendants,  the  affidavits  read 
by  the  plaintiffs  on  this  motion  show  that  defendants'  attor- 
neys were  not  in  fact  misled.  Those  affidavits  show  that 
long  before  the  decision  of  the  appeal,  to  wit,  in  Septem- 
ber, October  and  November,  1860,  (the  appeal  was  decided 
December  13,  I860,)  plaintiffs'  attorney  and  his  clerk  fre- 
quently requested  one  of  defendants'  attorneys  to  send  in 
their  answer  to  the  complaint,  which  said  defendants'  attor- 
ney as  often  promised  to  do,  and  that  particularly  said 
defendants'  attorney,  in  answer  to  one  of  plaintiffs'  attor- 
neys' application  for  an  answer,  wrote  the  following  note 
to  plaintiffs'  attorneys: 

"October  3. 

"Dear  sir:  Your  answer  must  be  put  in,  and  shall  be 
shortly.  Do  be  patient  till  we  enter  judgment  in  the  omni- 
bus suit,  if  it  is  ever  done.  T.  T.  p." 

There  is  no  affidavit  contradicting  the  allegations  in 
plaintiffs'  affidavit.  Their  requests  and  promises  are  totally 
inconsistent  with  the  idea  that  the  defendants'  attorneys 
were  under  the  impression  that  there  Avas  to  be  no  answer 
put  in  and  no  proceeding  had  in  this  action  till  after  the 
decision  of  the  appeal. 

There  is,  consequently,  nothing  to  take  the  case  out  of 
the  operation  of  Rule  50,  and  the  preliminary  objection  is 
well  taken. 

Motion  denied  with  costs. 
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NEW  YORK  COMMON  PLEAS. 
LOVELL  agt.  MARTIN. 

Where  a  motion  to  vacate  an  order  of  arrest  is  made  and  denied,  it  caanci  be 
renewed  on  any  state  of  facts,  without  leave  of  the  court. 


York  Special  Term,  May,  1861. 
MOTION  to  vacate  order  of  arrest. 

BRADY,  J.  The  defendant  made  a  motion  to  discharge 
the  order  of  arrest  in  this  case  on  the  affidavita  only  on 
which  the  order  of  arrest  was  granted.  Ho  LOW  moves, 
that  motion  having  been  denied,  to  discharge  the  order  on 
affidavits  on  his  own  behalf  and  without  any  previous  appli- 
cation for  leave  to  renew  the  motion.  The  plaintiff  objects 
that  the  first  motion  is  decisive,  and  that  the  defendant's 
remedy  is  by  appeal  and  by  that  mode  only.  I  have  not 
been  able  to  find  any  case  decisive  of  the  question,  or  any 
in  which  the  question  was  considered.  I  think  it  beyond 
reasonable  doubt,  however,  that  the  second  motion  cannot 
be  made  without  leave,  no  matter  upon  what  state  of  facts 
such  leave  may  be  given.  The  defendant  may  serve  affi- 
davits if  he  choose  to  do  so  in  the  first  instance,  and  urge 
on  the  motion  the  insufficiency  of  the  original  affidavits. 
If  they  are  sufficiently  strengthened  by  counter  affidavits 
the  defect  is  cured,  otherwise  it  is  available  of  course.  By 
predicating  the  motion  on  the  plaintiff's  affidavits  the  de- 
fendant admits  them  to  be  true,  as  stated  in  Hafborn  agt. 
Hall  (4  Mb.  227),  and  cannot  be  permitted  without  good 
cause  shown  to  deny  them.  Several  motions  for  the  same 
relief  are  not  contemplated  by  the  Code  and  are  not  toler- 
ated by  the  general  practice  of  the  courts.  "When  a  motion 
is  renewed,  it  is  upon  new  facts  discovered  since  the  motion 
was  made  or  subsequently  arising.  For  these  reasons  and 
for  the  purpose  of  conforming  this  practice  to  the  general 


NEW  YORK  PRACTICE  REPORTS.  239 

Hennessey  agt.  The  People. 

proceedings  on  motions,  I  think  this  application  should  be 
denied,  but  without  costs  and  without  prejudice  to  the 
defendant's  right  to  ask  leave  to  renew  the  motion  to  dis- 
charge order  of  arrest. 


SUPREME  COURT. 

PATRICK  HENNESSEY,  plaintiff  in  error  agt.  THE  PEOPLE, 
defendants  in  error. 

If  a  person  set  fire  to  a  building,  and  thereby  an  adjoining  building  is  set  fire  to  or 
burnt,  he  can  be  indicted  and  convicted  of  setting  fire  to  the  latter. 

Where  the  prisoner  was  indicted  for  arson  in  the  first  degree,  for  feloniously  set- 
ting fire  in  the  night-time  to  the  inhabited  dwelling  house  of  Caroline  Brown, 
No.  35  Goerck  street,  in  the  city  of  New  York,  and  the  evidence  tended  to  show 
that  the  prisoner  set  fire  to  his  own  store,  No.  33  Goerck  street,  in  which  he  had 
goods  insured,  and  that  the  fire  communicated  to  the  dwelling  house  No.  35, 
adjoining,  which  was  assumed  on  the  trial  to  be  inhabited, 

Held,  that  the  jury  were  authorized  to  disregard  the  circumstance  of  the  dwelling 
house  being  inhabited,  and  to  find  a  verdict  of  arson  in  the  third  degree. 
(ALLEN,  J.,  dissenting.) 

New  York  General  Term,  June,  1861. 
CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 

C.  O'CONNOR,  for  plaintiff'  in  error. 

N.  J.  WATERBURY,  dist.  attorney,  for  defendant  in  error. 

By  the  court,  SUTHERLAND,  Justice.  The  plaintiff  in  error 
was  indicted  and  tried  at  the  oyer  and  terminer  for  arson 
in  the  first  degree ;  that  is,  for  feloniously  setting  fire  to 
the  dwelling  house  of  one  Caroline  Brown,  in  which,  at  the 
time,  there  was  a  human  being.  The  jury  found  him  guilty 
of  arson  in  the  third  degree. 

The  evidence  showed,  that  about  two  o'clock  on  the  morn- 
ing of  the  26th  March,  1860,  a  fire  was  discovered  in  the 
frame  building  No.  33  Goerck  street,  in  the  Thirteenth 
ward  of  the  city  of  New  York,  which  had  been  previously 
occupied  by  the  prisoner  as  a  grocery  store,  and  as  a  resi- 
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dence  for  his  family,  under  a  lease,  which  had  two  years  to 
run,  but  which  was  uninhabited  at  the  time  of  the  fire ; 
that  some  of  the  weather  boards  of  the  house  No.  35  Goerck 
street  were  burned  in  the  night-time,  the  fire  having  com- 
municated from  the  building  No.  33  ;  that  the  building  No. 
35  Goerck  street,  on  the  night  of  the  fire,  was  occupied  by 
Caroline  Brown  as  a  lodger,  and  by  others,  and  was  the 
building  mentioned  in  the  indictment. 

The  testimony  on  the  part  of  the  people  was,  that  Nos. 
33  and  35  were  adjoining  buildings.  On  the  part  of  the 
prisoner  the  proof  was,  that  No.  33  had  sagged  off  from 
No.  35,  so  as  to  be  at  the  eaves  fourteen  or  eighteen  inches 
away  from  No.  35,  while  lower  down  they  were  closer 
together. 

The  case  does  not  purport  to  contain  all  the  evidence 
given  on  the  trial  to  show  that  the  prisoner  wilfully  caused 
the  fire  in  No.  33.  If  it  did,  it  would  not  be  necessary  to 
refer  to  such  testimony  to  dispose  of  the  questions  pre- 
sented by  the  writ  of  error  in  this  case. 

The  material  questions  are  presented  by  the  exceptions 
of  the  prisoner's  counsel  to  the  charge  of  the  judge,  and  to 
his  refusal  to  charge  as  requested. 

The  counsel  of  the  prisoner  requested  the  court  to  charge 
the  jury,  first,  that  the  prisoner  should  be  acquitted  of  the 
charge  against  him,  of  setting  fire  to  the  house  of  Caroline 
Brown,  being  the  house  No.  35  Goerck  street,  the  evidence 
showing  that  it  was  the  house  No.  33  Goerck  street,  a  dis- 
tinct and  separate  house,  which  was  set  fire  to.  Secondly, 
that  upon  the  proof  in  reference  to  burning  the  house  of 
Caroline  Brown,  (being  No.  35  Goerck  street,)  that  house 
being  the  one  named  in  the  indictment,  and  being  an  inhab- 
ited dwelling  house,  and  the  burning  (if  any)  being  at  night, 
the  jury  must  convict  of  arson  in  the  first  degree  or  acquit. 
The  court  refused  to  charge  either  of  these  propositions, 
but  did  charge,  that  under  the  indictment  charging  the 
prisoner  with  setting  fire  to  the  building  No.  35,  if  the 
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jury  were  satisfied  that  the  prisoner  set  fire  to  No.  33,  they 
might  convict  him  of  arson  in  the  first  degree;  and,  also 
further  charged,  that  if  the  jury  found  the  prisoner  set  fire 
to  said  building,  the  jury,  under  the  provisions  of  the 
statute,  which,  in  favor  of  the  prisoner,  allowed  a  conviction 
of  a  crime  less  in  degree  than  the  one  laid  in  the  indict- 
ment, might  find  the  prisoner  guilty  of  arson  in  the  second 
degree,  and  that  in  this  case  they  should  so  find,  the  prose- 
cution asking  for  no  higher  conviction.  The  court  also 
charged,  as  a  distinct  proposition  of  law,  that  setting  fire 
to  one  of  several  adjoining  buildings  was,  in  law,  setting 
fire  to  every  building  that  was  fired  thereby. 

The  prisoner's  counsel  excepted  to  each  part  of  the 
charge,  as  well  as  to  each  of  the  refusals  to  charge. 

There  was  no  request  to  have  the  question,  whether  Nos. 
33  and  35  Goerck  street  were  actually  adjoining,  submitted 
to  the  jury. 

It  must  be  assumed,  I  think,  that  the  buildings  Nos.  33 
and  35  were  adjoining,  within  the  meaning  of  the  statute; 
or  that  the  jury  would  have  found  them  to  be  so,  had  that 
question  been  submitted  to  them. 

It  is  clear  that  under  the  indictment,  the  prisoner  could 
not  be  convicted  of  setting  fire  to  No.  33,  or  of  setting  fire 
to  any  building  except  the  house  mentioned  therein,  as  the 
dwelling  house  of  Caroline  Brown. 

Number  35  was  properly  laid  in  the  indictment  to  be  the 
house  of  Caroline  Brown,  but  the  proof  must  agree  with  the 
allegation  of  ownership  as  laid.  (The  People  agt.  Gates, 
15  Wend.,  158.) 

In  an  indictment  for  arson,  the  allegation  of  the  owner- 
ship of  the  house  or  building  is  material ;  and  a  question 
as  to  the  ownership  or  occupation  of  the  house  relates  to 
the  identity  of  the  crime  or  the  subject  of  the  arson — not 
to  the  degree  of  the  crime. 

The  exceptions  to  the  charge  of  the  court,  and  to  the  re- 
fusals of  the  requests  to  charge,  present  these  two  questions : 
VOL.  XXI.  16 
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1st.  If  the  prisoner  set  fire  to  the  building  No.  33,  and 
the  burning  of  that  building,  or  of  any  part  of  it,  commu- 
nicated fire  or  set  fire  to  the  adjoining  dwelling  house  No. 
35,  could  the  prisoner  be  convicted  under  the  indictment 
of  setting  fire  to  No.  35  ? 

2d.  If  he  could,  could  he  under  this  indictment  be  con- 
victed of  arson  in  the  second,  or  any  inferior  degree  ? 

As  to  the  first  question :  It  appears  to  be  perfectly  settled, 
if  the  prisoner  set  fire  to  No.  33,  and  thereby  the  adjoining 
building  No.  35  was  set  fire  to  or  burnt,  that  he  could  be 
indicted  and  convicted  of  setting  fire  to  No.  35.  (2  Russ. 
on  Or.,  550;  2  East.  P.  C.,  c.  21,  ^§8,  10,  31;  Rex  agt. 
Cooper,  5  Carr.  fy  P.,  535.) 

In  law,  and  in  morals,  a  person  must  be  presumed  to  do, 
and  be  held  responsible  for  doing,  that  which  he  sees  must 
be  the  necessary  and  inevitable  consequence  of  the  imme- 
diate or  direct  act. 

The  second  question  is  a  question  of  more  difficulty. 

Arson,  as  defined  in  the  Revised  Statutes,  is  divided  into 
or  consists  of  four  degrees. 

The  first  degree,  for  which  the  prisoner  was  indicted,  is 
defined  to  be  "  the  wilfully  setting  fire  to  or  burning  in  the 
night-time,  a  dwelling  house,  in  which  there  shall  be  at  the 
time  some  human  being." 

If  the  jury  were  satisfied  from  the  evidence,  that  the 
prisoner  wilfully  set  fire  to  No.  33,  and  that  the  burning  of 
No.  33  communicated  fire  to  No.  35,  the  jury  might  have 
convicted  the  prisoner  of  arson  in  the  first  degree,  and  so 
the  court  charged ;  but  the  court  further  charged  that  the 
jury  might  convict  the  prisoner  of  arson  in  the  second  de- 
gree, and  the  jury  found  him  guilty,  not  of  arson  in  the 
first  or  second  degree,  but  in  the  third  degree. 

Could  the  prisoner  be  convicted  of  arson  in  the  third 
degree  under  this  indictment  ?  If  he  could  not,  it  will  not 
be  necessary  to  inquire  whether  he  could  have  been  con- 
victed of  arson  in  the  second  degree ;  but  if  the  verdict 
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was  authorized  by  the  indictment,  then  it  will  be  necessary 
to  inquire  whether  he  could  have  been  convicted  of  arson 
in  the  second  degree,  as  charged  by  the  court,  if  the  charge 
in  that  respect,  assuming  it  to  have  been  erroneous,  could 
or  might  have  prejudiced  the  prisoner. 

The  Revised  Statutes  define  arson  in  the  second  degree 
to  be : 

1st.  The  wilfully  setting  fire  to  or  burning  any  inhabited 
dwelling  house  in  the  day-time,  which,  if  committed  in  the 
night-time,  would  be  arson  in  the  first  degree. 

2d.  The  wilfully  setting  fire  to  or  burning  in  the  night- 
time any  shop,  warehouse,  or  other  building,  not  being  the 
subject  of  arson  in  the  first  degree,  but  adjoining  to  or 
within  the  cartilage  of  any  inhabited  dwelling  ho.;se,  so 
that  such  house  shall  be  endangered  by  such  firing. 
Arson  in  the  third  degree  is  defined  to  be  : 
1st.  The  wilfully  setting  fire  to,  or  burning  in  the  day- 
time, any  shop,  warehouse,  or    other   building,  which,  if 
committed  in  the  night-time,  would  be  arson  in  the  second 
degree. 

2d.  The  wilfully  setting  fire  to,  or  burning  in  the  night- 
time, the  house  of  another  not  the  subject  of  arson  in  the 
first  or  second  degree,  any  house  of  public  worship,  &c. 

3d.  The  wilfully  burning  any  building,  shop,  goods,  &c., 
insured  against  loss  or  damage  by  fire,  with  intent  to  preju- 
dice the  insurer. 

By  a  provision  of  the  Revised  Statutes,  upon  an  indict- 
ment for  an  offence  consisting  of  different  degrees,  as  pre- 
scribed in  the  statute,  the  jury  may  find  the  accused  not 
•guilty  of  the  offence  in  the  degree  charged  in  the  indict- 
ment, but  may  find  him  guilty  of  any  degree  of  such  offence 
inferior  to  that  charged  in  the  indictment;  but  it  would 
also  seem  to  be  a  first  principle  in  the  administration  of 
criminal  justice,  that  a  person  should  not  be  convicted  of 
a  crime  not  charged  or  included  in  the  charge  in  the  indict- 
ment. 
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With  the  exception  of  certain  crimes,  such  as  barratry, 
keeping  a  house  of  ill-fame,  a  common  gaming  house,  or  a 
disorderly  house,  it  is  a  general  rule  that  all  the  facts  or 
circumstances  which  constitute  the  crime,  as  defined  by 
the  common  law  or  by  statute,  should  be  stated  in  the 
indictment.  (The  People  agt.  Taylor,  3  Denio,  91 ;  Rex  agt. 
Home,  Cowp.,  683.) 

Another  general  rule  is,  irrespective  of  the  provision  of 
the  Revised  Statutes  above  referred  to,  that  where  the 
crime  as  charged  in  the  indictment  includes  an  inferior 
crime,  or  a  crime  of  an  inferior  degree,  the  jury  may  find 
the  prisoner  not  guilty  of  the  high  crime,  but  guilty  of  the 
inferior  crime,  or  crime  of  inferior  degree.  (The  People 
agt.  Jackson,  3  Hill,  92;  The  People  agt.  White,  22  Wend., 
175  to  177 ;  Lohman  agt.  The  People,  1  Comst.,  379.) 

Thus,  under  an  indictment  for  murder  with  a  dangerous 
weapon,  describing  it,  the  jury  may  convict  of  murder,  of 
manslaughter,  or  of  an  assault  and  battery  merely,  the  two 
latter  and  lesser  crimes  being  included  in  the  charge  of  the 
former. 

The  provision  of  the  Revised  Statutes  allowing  a  convic- 
tion for  an  inferior  degree,  under  an  indictment  for  the  high 
crime,  is,  to  some  extent,  a  declaration  of  the  common  law. 
(The  People  agt.  Jackson,  3  Hill,  above  cited.) 

If,  then,  in  this  case,  the  prisoner  could,  under  the  indict- 
ment, be  convicted  of  arson  in  the  third  degree,  arson  in 
the  third  degree,  or  some  one  of  its  classes  or  divisions, 
must  be  included  in  the  charge  or  accusation  of  arson  in 
the  first  degree  in  the  indictment.  (  The  People  agt.  Didieu, 
22  JV.  F.  R.,  178,  reversing  same  case,  4  Parker  Cr.  R.,  593, 
and  cases  above  cited.) 

If  the  inferior  degree  of  which  the  prisoner  was  convicted 
was  included  in  the  charge  of  arson  in  the  first  degree  in 
the  indictment,  then  it  may  be  said  that  the  prisoner  was 
also  charged  with  arson  in  the  third  degree,  and  that  the 
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proof  of  the  crime,  as  charged  in  the  indictment,  involved 
the  proof  of  arson  in  the  third  degree. 

It  was  undisputed  on  the  trial  that  the  burning  was  in 
the  night-tiine.  The  indictment  is  for  setting  fire  to  the 
dwelling  house  of  Caroline  Brown,  in  the  night-time.  The 
crime  of  setting  fire  to  that  house  in  the  day-time  could  not 
be  included  in  the  charge  of  setting  fire  to  it  in  the  night- 
time, for  night  is  not  included  in  day;  the  one  commences 
when  the  other  ends;  and  the  statute  makes  the  time,  day 
or  night,  a  material  part  of  the  definition  of  the  different 
degrees  of  arson. 

On  this  ground  alone,  I  think,  the  prisoner  could  not  be 
convicted  of  arson  in  the  third  degree,  as  defined  in  the  first 
class  or  division  of  the  third  degree. 

It  is  clear  that  the  prisoner  could  not  be  convicted  of 
setting  fire  to  the  house  of  Caroline  Brown,  No.  35,  with  an 
intent  to  prejudice  an  insurer.  First,  because  there  was 
not  the  least  evidence  to  show  such  intent.  Secondly, 
because  had  there  been  such  evidence,  such  offence  would 
have  been  an  entirely  different  offence  from  that  charged 
in  the  indictment  and  not  included  in  it.  (The  People  agt. 
Didieu,  supra.) 

The  question  then  is,  whether  arson  in  the  third  degree, 
as  defined  in  the  second  class  or  division  of  that  degree,  is 
included  in  the  first  degree,  as  charged  in  the  indictment? 

The  statute  is,  "  Every  person  who  shall  wilfully  set  fire 
to  or  burn  in  the  night-time,  the  house  of  another,  not  the 
subject  of  arson  in  either  the  first  or  second  degree,"  &c. 

The  burning  in  this  case  was,  and  was  charged  to  be,  in 
'the  night-time. 

The  inhabited  dwelling  house  of  Caroline  Brown  was  the 
subject  of  arson,  either  in  the  first  or  second  degree.  Set- 
ting fire  to  it  in  the  night-time  would  be  arson  in  the  first 
degree  ;  setting  fire  to  it  in  the  day-time  arson  in  the  second 
degree.  The  circumstance  that  there  was  a  human  being 
in  it  made  it  the  subject  of  arson  in  either  the  first  or  second 
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degree.  Disregard  that  circumstance  and  it  becomes  the 
subject  of  arson  in  the  third  degree.  I  think  the  jury  could 
disregard  that  circumstance;  at  all  events,  having  disre- 
garded it,  and  found  the  prisoner  guilty  of  arson  in  the 
third  degree,  can  it  be  said  that  their  verdict  was  irregular, 
or  that  they  convicted  the  prisoner  of  a  crime  with  which 
he  was  not  charged?  I  think  not.  The  subject,  a  dwell- 
ing house  with  a  human  being  in  it,  includes  the  subject,  a 
house  without  any  one  in  it.  The  main  subject  of  the  arson 
is  the  dwelling  house ;  the  additional  circumstance  of  its 
being  inhabited,  or  having  a  human  being  in  it,  makes  it 
the  subject  of  arson  in  the  first  or  second  degree ;  drop  that 
circumstance  and  it  is  the  subject  of  arson  in  the  third 
degree.  The  charge  of  firing  a  dwelling  house,  with  a 
human  being  in  it,  includes  the  lesser  crime  or  charge  of 
firing  it  without  a  human  being  in  it.  The  occupation  of 
Caroline  Brown  might  be  proved  to  show  the  ownership  of 
the  houso,  as  laid  in  the  indictment;  but  if  the  jury  disre- 
garded the  evidence  of  occupation  for  the  purpose  of  re- 
ducing the  crime  to  arson  in  the  third  degree,  certainly  the 
prisoner  cannot  complain. 

My  opinion  is,  therefore,  that  under  the  indictment  the 
prisoner  could  be  convicted  of  arson  in  the  third  degree. 

There  is  more  doubt  whether  he  could  have  been  con- 
victed of  arson  in  the  second  degree,  as  charged  by  the 
court.  But  it  is  not  necessary  to  examine  that  question. 
If  the  charge  of  the  court  in  that  respect  was  erroneous,  it 
could  not  possibly  have  prejudiced  the  prisoner.  The  jury, 
if  satisfied  as  to  the  wilful  firing,  could  clearly  have  con- 
victed the  prisoner  of  arson  in  the  first  degree,  and  the 
court  so  charged. 

How,  then,  could  an  erroneous  opinion  on  the  legal  ques- 
tion whether  the  prisoner  could,  if  the  proof  was  satisfac- 
tory, be  convicted  of  arson  in  the  second  degree,  a  lesser 
crime,  have  prejudiced  the  prisoner?  The  jury  did  not 
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find  the  prisoner  guilty  of  arson  in  the  second  degree,  but 
in  the  third  degree. 

The  court  were  clearly  right  in  admitting  the  evidence 
that  the  prisoner  had  insured  his  goods  in  No.  33,  for  the 
purpose  of  showing  a  probable  motive  for  setting  fire  to 
No.  33,  and  thereby  to  No.  35. 

Upon  the  whole,  I  am  of  the  opinion  that  the  conviction 
was  legal  and  regular,  and  that  a  new  trial  should  be  denied. 

ALLEN,  J.,  dissenting.  I  am  of  opinion  that  the  conviction 
must  be  reversed.  The  prisoner  was  indicted  for  arson  in 
the  first  degree,  for  burning  the  dwelling  house  of  Caroline 
Brown  in  the  night-time,  there  being  at  the  time  a  human 
being  therein.  The  proof  tended  to  show  that  the  prisoner 
set  fire  to  his  own  store,  in  which  he  had  goods  insured, 
and  that  the  fire  communicated  to  the  house  of  Brown ;  and 
the  fact  that  the  latter  was  a  dwelling  house,  as  well  as  the 
other  fact  that  there  was  at  the  time  a  human  being  in  it, 
was  assumed  upon  the  trial.  If  there  had  been  no  human 
being  in  the  house,  then  the  burning  of  it  would  have  been 
arson  in  the  third  degree.  (2  R.  S.,  667,  §4.)  But  neither 
in  the  instruction  of  the  court,  nor  in  the  requests  of  the 
counsel,  was  there  any  suggestion  that  the  case  could  be 
brought  within  that  provision.  I  have  no  doubt  of  the 
correctness  of  the  charge  that  the  prisoner  could  be  con- 
victed of  burning  the  Brown  house  upon  proof  that  he  felo- 
niously fired  his  own  building,  and  that  the  fire  communi- 
cated to  the  dwelling  from  it.  But  the  judge  charged  that 
he  could  be  convicted  of  arson  in  the  second  degree  for 
burning  a  shop,  &c.,  adjoining  to  or  within  the  curtilage  of 
an  inhabited  dwelling  house,  so  that  such  house  was  en- 
dangered thereby.  (2  R.  S.,  666,  §2.)  But  this  is  a  dis- 
tinct offence  from  that  charged,  and  under  an  indictment 
for  the  one  offence  the  prisoner  could  not  lawfully  be  con- 
victed of  another.  The  jury  at  random  have  convicted  the 
prisoner  against  the  charge  and  against  law,  of  arson  in 
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the  third  degree,  but  whether  for  burning  his  own  property 
to  defraud  insurers,  or  for  burning  the  Brown  house,  no  one 
knows.  The  error  of  the  judge  was  not  caused  by  the 
blunder  of  the  jury. 

Judgment  should  be  reversed. 


SUPREME  COURT. 

ISADORE  MOSSELMAN,  and  others,  trustees,  &c.,  respondents 
agt.  MEYER  CAEN,  appellant. 

It  seems,  that  a  question  of  jurisdiction  of  the  court  cannot  be  raised  for  the  first 
time  on  appeal. 

Thus,  where  the  complaint  showed  that  the  plaintiff's  title  to  certain  goods  and 
chattels  in  the  possession  of  the  defendant  here,  passed  to  the  plaintiffs  as  trus- 
tees, under  and  by  force  of  foreign  (Belgium)  bankrupt  judicial  proceedings, 
which,  under  the  decisions  of  our  courts,  gave  the  plaintiffs  no  right  of  action 
here ;  but  the  question  was  not  raised  by  the  defendant,  either  by  demurrer  or  on 
the  trial. 

Held,  on  appeal,  by  the  defendant,  from  the  judgment  (roll,  no  exceptions  taken), 
entered  for  plaintiffs,  that  the  defendant  could  not  for  the  first  time  raise  the 
question,  either  of  title  or  jurisdiction,  on  the  appeal. 

New  York  General  Term,  June,  1861. 
CLERKE,  ALLEN  and  SUTHERLAND,  Justices. 
APPEAL,  by  defendant,  from  the  judgment  in  favor  of  the 
plaintiffs. 

Mr.  FULLERTON  and  Mr.  SPILTHORN,  for  plaintiff's. 
A.  J.  VANDERPOEL,  for  appellant. 

By  the  court,  SUTHERLAND,  Justice.  This  action  was 
brought  by  the  plaintiffs  as  trustees  of  the  estate  and 
effects  of  the  firm  of  Sichel  &  Company,  merchants  of 
Brussels,  in  the  kingdom  of  Belgium;  the  plaintiffs  having 
been  appointed  such  trustees  by  the  court  called  the  Tribu- 
nal of  Commerce  of  the  city  of  Brussels,  which  court  had 
declared  the  said  firm  insolvent  and  bankrupt. 
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The  action  was  brought  to  recover  the  possession  of  cer- 
tain goods  and  chattels  in  the  possession  of  the  defendant, 
in  the  city  of  New  York,  the  title  and  right  of  possession 
of  which,  it  is  alleged,  passed  to  the  plaintiffs  as  such  trus- 
tees, under  and  by  force  of  such  bankrupt  proceedings  in 
Belgium. 

The  complaint  alleges  the  plaintiffs'  title  through  or 
under  the  foreign  bankrupt  proceeding,  the  possession  of 
the  defendant,  and  certain  other  matters,  to  show  that  the 
plaintiffs,  as  such  trustees,  have  the  title  and  right  of  pos- 
session of  the  goods,  as  the  property  of  the  bankrupt  firm. 

The  defendant  appeared '  in  the  action,  and  put  in  an 
answer. 

On  the  trial  there  was  a  verdict  for  the  plaintiffs,  and 
the  jury  assessed  the  value  of  the  property  at  $980.53. 

The  appeal  is  upon  the  roll  of  the  judgment  entered  on 
this  verdict,  without  any  case  having  been  made  or  excep- 
tions taken. 

It  is  clear  that  the  complaint  shows  no  right  or  title  in 
the  plaintiffs  to  the  goods,  which  the  courts  of  this  State 
will  recognize  or  enforce. 

It  may  be,  that  it  shows  a  right  or  title  which  they  could 
avail  themselves  of  without  resorting  to  our  courts ;  but 
the  case  of  Abraham  agt.  Plestero,  (3  Wend.,  538,)  which 
has  been  confirmed  by  subsequent  decisions,  (Johnson  agt- 
Hunt,  23  Wend.,  87,)  would  seem  to  be  conclusive  upon  the 
question,  whether  our  courts  will  recognize  or  enforce  a 
right  or  title  acquired  under  a  foreign  bankrupt  law,  or 
foreign  bankrupt  judicial  proceeding. 

•  The  case  of  Abraham  agt.  Plestero  was  certainly  very 
broad  in  its  repudiation  of  foreign  bankrupt  proceedings, 
and  went  much  further  than  the  case  of  Holmes  agt.  Rem- 
sen,  (20  John.,}  but  I  think  it  must  be  deemed  conclusive 
authority  for  saying,  that  had  the  defendant  raised  the 
question  by  demurrer,  or  on  the  trial,  it  must  have  been 
held  that  the  plaintiffs  could  not  maintain  this  action. 
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The  complaint  shows  that  the  assignment  or  transfer 
under  which  the  plaintiffs  claim,  was  not  a  voluntary  as- 
signment or  transfer,  but  was  under  an  assignment  or  trans- 
fer made  under  or  by  force  of  a  judicial  proceeding  or 
decree. 

But  the  defendant  did  not  raise  the  question  by  demur- 
rer, nor  on  the  trial.  The  record  of  judgment  before  us 
does  not  show  that  any  such  objection  was  taken  on  the 
trial,  nor  indeed  any  of  the  proceedings  on  the  trial,  except 
the  rendering  the  verdict. 

Can  the  defendant  then  present  the  question  to  the  gene- 
ral term  by  this  appeal,  when  we  must  assume  that  he  sat 
silent  at  the  circuit  and  permitted  the  trial  to  go  on  and 
end  in  a  verdict  against  him,  without  raising  the  question  ? 

1  think  he  cannot.    (See  Pope  agt.  Dinsmore,  8  Jlbbott,  429.) 

If  the  question  should  be  looked  upon  rather  as  a  ques- 
tion of  jurisdiction  than  of  title,  yet  the  defendant,  by  his 
silence,  could  waive  the  question  of  jurisdiction. 

The  defendant  was  not  compelled  to  raise  the  question 
by  demurrer,  he  could  have  done  so  at  the  trial,  but  it  will 
not  do  to  let  him  sit  silent  at  the  trial,  and  raise  the  ques- 
tion for  the  first  time  on  appeal. 

In  my  opinion  the  judgment  should  be  affirmed  with 
costs. 

CLEB.KE,  P.  J.  I  concur,  except  that  I  do  not  think  the 
defendant  could  raise  the  question  at  the  trial  after  having 
failed  to  demur.  If  he  demurred,  it  should  be  under  sub. 

2  of  sec.  144 ;   but  sec.  148  says,  if  the  objection  is  not 
taken  by  demurrer  (or  answer,)  defendant  shall  be  deemed 
to  have  waived  the  same,  except  only  the  objection  to  the 
jurisdiction  of  the  court  (under  sub.  1  of  §  144,)  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  (under  sub.  6  of  §  144.) 

Judgment  affirmed  with  costs. 
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SUPREME  COURT. 

JOSEPH  BRITTON  and  others  agt.  THE  MAYOR,  ALDERMEN  and 
COMONALTY  of  the  city  of  New  York. 

The  charter  of  the  city  of  New  York  confers  upon  the  common  council  many  powers 
and  privileges  that  belong  to  them  in  common  with  private  companies  or  individ- 
ual citizens,  which  they  hold  and  enjoy  in  the  capacity  of  a  private  corporation. 

Thus  they  are  declared  to  be  able  in  law,  and  capable  of  suing  and  being  sued,  <fec., 
in  as  full  and  ample  a  manner  as  any  citizen;  and  shall  be  persons  capable  and 
able  in  law  of  purchasing,  holding  and  disposing  of  real  and  personal  property, 
in  such  manner  as  to  them  shall  seem  meet  and  proper. 

The  charter  also  confers  upon  them  the  ferry  franchises  all  round  the  island,  and  all 
the  fees  and  perquisites  thereto  appertaining;  and  also  the  ground  between  high 
and  low  water  mark,  within  a  given  distance  on  Long  Island,  and  all  the  waste 
unpatented  and  unappropriated  land  within  the  limits  of  the  city,  together  with 
the  rights  of  dockage  and  wharfage,  and  all  rents,  issues  and  profits  arising  or 
growing  out  of  the  same ;  and  also  all  the  rivers,  creeks,  coves,  ponds,  ic.,  fishing, 
fowling,  hunting,  Ac.,  and  all  mines,  minerals,  <fcc.,  within  the  limits  of  the  city. 

These  grants,  with  many  others,  constitute  a  large  mass  of  private  rights  and 
interests,  in  various  descriptions  of  property,  real  and  personal,  corporeal  and 
incorporeal,  held  and  enjoyed  by  the  city  in  the  same  way  and  in  common  with 
any  citizen  upon  whom  like  property  and  franchises  might  have  been  conferred. 

The  charter  also  embraces  an  extensive  grant  of  political  power,  legislative,  ex- 
ecutive and  judicial,  which,  so  far  as  granted,  represent  these  great  departments 
of  the  state  government,  and  which  are  lodged  with  the  common  council  in  their 
capacity  as  a  municipal  corporation.  The  legislative  power  is  conferred  upon 
the  common  council. 

The  powers  of  the  common  council  brought  into  exercise,  in  forming  and  entering 
into  covenants  and  stipulations,  providing  for  cleaning  the  streets,  public 
wharves  and  piers  of  the  city,  and  sweeping  the  same,  belong  to  and  are  part 
and  parcel  of  its  legislative  and  executive  authority. 

It  is  not  competent  for  the  common  council  to  tie  up  and  embarrass  the  execution 
of  their  public  duties,  whether  legislative  or  executive,  by  contract  or  otherwise. 
In  other  words,  it  is  not  in  its  power  to  bind  its  legislative  capacities  by  any  pri- 
vate arrangements  or  stipulations,  so  as  to  disable  itself  from  enacting  any  law 
^that  might  be  deemed  essential  for  the  public  good.  Therefore,  they  have  no 
power  to  limit  their  legislative  discretion  by  covenant,  (in  reference  to  clean- 
ing streets,  <fcc.,)  and  they  are  not  estopped  from  giving  that  answer. 

General  Term,  1843. 

Before  SAMUEL  NELSON,  Ch.  J.,  GREENE  C.  BRONSON  and 
ESEK  COWEN,  Justices. 

THIS  was  an  action  brought  to  recover  the  compensation 
provided  by  a  contract  made  in  March  or  April,  1843,  by 
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the  common  council,  in  relation  to  cleaning  the  streets  of 
the  city.  To  this  complaint  the  defendants  interposed  a 
demurrer,  on  the  ground  of  their  non-liability  under  such 
contract. 

P.  A.  COWDREY,  for  defendants. 

SAMUEL  A.  FOOT  and  PRESCOTT  HALL,  for  plaintiffs. 

By  the  court,  NELSON,  Ch.  J.  The  charter  of  the  city  of 
New  York  confers  upon  the  defendants  many  powers  and 
privileges  that  belong  to  them  in  common  with  private  com- 
panies or  individual  citizens,  which  they  hold  and  enjoy  in 
the  capacity  of  a  private  corporation.  Thus  they  are  de- 
clared to  be  able  in  law,  and  capable  to  sue  and  be  sued, 
implead  and  be  impleaded,  &c.,  in  all  manner  of  actions, 
suits,  complaints,  pleas,  causes,  &c.,  in  as  full  and  ample  a 
manner  as  any  citizen ;  and  shall  be  persons  capable  and 
able  in  law  to  purchase  and  hold  messuages,  houses,  build- 
ings, lands  and  tenements,  in  fee,  or  for  life  or  years,  or  in 
any  other  manner ;  and,  also,  goods  and  chattels,  and  all 
other  things  of  what  kind  or  quality  soever ;  and  shall  and 
may  give,  grant,  demise,  assign,  sell,  or  otherwise  dispose 
of  the  same  as  to  them  shall  seem  meet  and  proper. 

The  charter  also  conferred  upon  them  the  ferries  on  both 
sides  of  the  East  river,  and  all  others  then  or  thereafter  to 
be  erected,  arid  established  all  round  the  island,  and  all 
fees  and  perquisites  appertaining  and  belonging  thereto; 
also,  all  the  ground  between  high  and  low  water  mark 
within  a  given  distance  on  Long  Island,  and  all  the  waste 
unpatented  and  unappropriated  land  within  the  limits  of 
the  city,  together  with  the  rights  of  dockage,  wharfage, 
and  all  rents,  issues  and  profits  arising  or  growing  out  o£- 
the  same;  also,  all  rivers,  creeks,  coves,  ponds,  &c.,  fishing, 
fowling,  hunting,  <fec.,  and  all  mines,  minerals,  <fec.,  within 
the  limits  of  the  city. 

These  grants,  and  many  others  that  might  be  enumerated, 
constitute  a  large  mass  of  private  rights  and  interests,  in 
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various  descriptions  of  property,  real  and  personal,  corpo- 
real and  incorporeal,  held  and  enjoyed  by  the  city  in  the 
same  way,  and  in  common  with  any  citizen  upon  whom  like 
property  and  franchises  might  have  been  conferred ;  and 
within  the  limit  of  the  grant  the  defendants  may  deal  with 
the  property,  in  their  management  and  disposition  of  the 
same,  in  any  way  that  would  be  lawful  for  an  individual 
owner;  and  any  contracts  or  engagements  entered  into  in 
the  course  of  such  management  and  disposition,  would  be 
as  obligatory  upon  them  as  upon  an  individual. 

We  had  occasion  to  examine  this  subject  more  at  large 
in  the  case  of  Baily  agt.  The  Mayor,  #c.,  (3  Hill,  531,)  in 
•which  case  we  held  that  the  grant  of  the  legislature  autho- 
rizing the  city  to  furnish  the  inhabitants  with  pure  and 
wholesome  water,  by  means  of  the  Croton  aqueduct,  was 
the  grant  of  a  special  private  franchise,  made  as  well  for 
the  private  emolument  and  advantage  of  the  city,  as  for 
the  public  good ;  and  that  the  defendants  quoad  hoc  were 
to  be  regarded  as  a  private  company,  and  to  be  dealt  with 
accordingly ;  that  they  stood  upon  the  same  footing  in  this 
respect  as  would  any  person,  or  body  of  persons,  upon  whom 
the  like  special  franchise  had  been  conferred. 

The  rights  and  privileges  thus  granted  are  altogether 
distinct  and  different  from  those  with  which  the  defendants 
are  invested  under  the  charter  as  a  municipal  body.  The 
latter  class  comprises  a  large  body  of  political  powers, 
granted  solely  for  public  objects  and  purposes,  with  which 
the  private  interest  and  estate  of  the  defendants,  strictly 
speaking,  have  no  concern.  These  powers  are  conferred 
for  the  benefit  of  the  city  as  a  community,  and  the  end 
sought  to  be  attained,  its  good  government. 

On  looking  into  the  charter  it  will  be  found  to  embrace 
an  extensive  grant  of  political  power,  legislative,  executive 
and  judicial,  which,  so  far  as  granted,  represent  these  great 
departments  of  the  state  government,  and  which  are  lodged 
with  the  defendants  in  their  capacity  as  a  municipal  cor- 
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poration.  The  legislative  power  is  conferred  upon  the 
common  council  ;  that  body  is  empowered  "  to  frame,  con- 
stitute, ordain,  make  and  establish,  from  time  to  time,  all 
such  laws,  statutes,  rights,  ordinances  and  constitutions, 
which,  to  them,  or  the  greater  part  of  them,  shall  seem  to 
be  good,  useful  or  necessary  for  the  good  rule  and  govern- 
ment of  the  body  corporate."  Power  is  also  given  to  inflict 
penalties  for  the  violation  of  any  ordinance  or  by-law  passed 
by  this  body. 

The  first  section  of  the  act  of  1830  (Laws  of  1830,  chap. 
122)  also  declares  that  the  legislative  power  shall  be  vested 
in  a  board  of  aldermen  and  of  assistants,  who,  together, 
shall  form  the  common  council  of  the  city;  and  the  seven- 
teenth makes  the  mayor  the  head  of  the  executive  depart- 
ment, whose  duty  it  shall  be  to  recommend  to  the  common 
council  all  such  measures  connected  with  the  police,  secu- 
rity, health,  cleanliness  and  ornament  of  the  city,  and  the 
improvement  of  its  government  and  finances;  and  to  be 
watchful  and  vigilant  in  causing  the  laws  and  ordinances, 
of  the  city  government  to  be  duly  executed  and  enforced, 
and  to  keep  a  general  supervision  over  the  conduct  and 
acts  of  all  subordinate  officers ;  and  the  twenty-first  section 
declares  that  the  executive  business  of  the  corporation  shall 
thereafter  be  performed  by  distinct  departments,  which  it 
shall  be  the  duty  of  the  common  council  to  organize  and 
appoint  for  that  purpose.  This  duty  the  common  council 
have  performed,  and  had  before  the  date  of  the  covenant 
or  contract  in  question.  One  of  the  departments  thus 
organized  under  the  statute  of  1830,  is  "  the  Department 
of  Cleaning  Streets." 

Now  it  certainly  requires  no  argument  to  prove  that  the 
powers  of  the  defendants,  brought  into  exercise  in  forming 
and  entering  into  the  covenant  and  stipulations  in  question, 
providing  for  cleaning  the  streets,  public  wharves  and  piers 
of  the  city,  and  sweeping  the  same,  belonged  to  and  were 
part  and  parcel  of  its  legislative  and  executive  authority, 
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wholly  independent  and  disconnected  from  the  particular 
class  or  body  of  powers  having  reference  to  their  interest 
and  affairs  as  a  private  company.  The  proposition  was 
scarcely  denied  on  the  argument.  Indeed,  the  terms  and 
conditions  of  the  several  covenants  and  stipulations  on  the 
part  of  the  plaintiffs,  embraced  within  the  contract,  are 
little  more  than  transcripts  of  the  duties  of  the  office  of 
superintendent  of  streets  in  the  city,  and  of  the  street 
inspectors  of  the  several  wards,  as  prescribed  in  the  second, 
third  and  fifth  titles  of  chapter  ten  of  the  ordinaces  of  the 
common  council,  under  the  head  "  Of  the  Department  for 
Cleaning  Streets,"  passed  14th  May,  1839.  (By-laws  and 
Ordinances  of  the  city  of  New  York,  pp.  63,  73.)  So  far  as 
the  argument  goes  to  the  regulation  of  the  mode  and  man- 
ner of  cleaning  and  sweeping  the  streets,  it  partakes  of  the 
legislative  power  of  the  city ;  and  so  far  as  it  fixes  upon 
the  individuals  to  execute  the  duties,  it  concerns  the  execu- 
tive authority ;  both,  however,  are  public  duties,  devolved 
upon  the  defendants  in  their  municipal  character,  the  exe- 
cution of  which  is  lodged  in  the  common  council.  Then 
was  it  competent  for  this  body  to  tie  up  and  embarrass  the 
execution  of  their  public  duties,  whether  legislative  or 
executive,  by  contract  or  otherwise  ?  In  other  words,  was 
it  in  the  power  of  the  common  council  to  bind  its  legisla- 
tive capacities  by  any  private  arrangements  or  stipulations, 
so  as  to  disable  itself  from  enacting  any  law  that  might  be 
deemed  essential  for  the  public  good  ? 

The  proposition,  I  apprehend,  is  too  clear  for  argument. 
It  requires  but  little  reflection  to  see  that,  if  this  could  be 
done  by  that  body,  or  any  other  representing  the  defend- 
ants, there  would  soon  be  an  end  of  all  legislation  in  the 
city.  Every  public  duty  being  the  subject  of  private  con- 
tract or  arrangement^  like  the  one  in  question,  might  be 
placed  beyond  the  control  of  the  city  authorities  for  any 
given  length  of  time,  until  nothing  \vould  be  left  for  the 
exercise  of  legislative  discretion ;  for  if  it  were  practicable 
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for  the  common  council  to  divest  themselves  of  all  power 
and  discretion  over  any  one  public  duty,  of  which  they  are 
made  the  sole  depositary  by  the  charter,  and  to  place  it 
permanently  in  the  hands  of  another,  I  do  not  see  but  the 
same  thing  might  happen  to  all.  It  would  be  impossible 
to  distinguish. 

It  appears  to  me,  therefore,  if  we  had  no  decisions  on 
the  subject,  a  consideration  of  the  nature  of  these  duties, 
and  the  object  and  purpose  for  which  granted,  would  at 
once  forbid  all  idea  of  any  power  on  the  part  of  the  corpo- 
ration to  divest  itself  of  the  right  to  exercise  a  constant 
control  and  supervision  over  the  execution  of  them ;  but 
authorities  are  not  wanting  upon  the  point. 

In  the  case  of  the  Presbyterian  Church  agt.  The  Mayor,  #c., 
(5  Cow.,  538,)  it  was  expressly  determined  that  the  corpora- 
tion could  not  abridge  its  legislative  powers  by  contract. 
That  was  an  action  for  breach  of  a  covenant  of  quiet  enjoy- 
ment, which  the  city  had  entered  into  in  leasing  a  lot  of 
land  to  the  plaintiffs.  An  ordinance  had  been  afterwards 
passed  by  the  common  council,  concerning  the  health  of 
the  city,  by  which  the  plaintiffs  were  prohibited  from  the 
use  and  enjoyment  of  the  property  for  the  purpose  for  which 
it  had  in  part  been  conveyed.  This  was  relied  on  as  a 
breach  of  the  covenant.  The  court  say  they  (the  corpora- 
tion) had  no  power,  as  a  party,  to  make  a  contract  which 
should  control  or  embarrass  their  legislative  powers  and 
duties ;  that  their  enactments  in  their  legislative  capacity 
were  to  have  the  same  effect  upon  their  own  individual  acts 
as  upon  those  of  any  other  persons  or  the  public  at  large. 

Again,  the  court  remark,  there  is  a  seeming  inconsistency 
in  maintaining  that  the  ordinance  constituted  no  breach  of 
the  covenant,  where  both  were  made  by  the  same  party. 
But  the  solution  was  that  the  defendants  had  no  powers  to 
limit  their  legislative  discretion  by  covenant,  and  they  were 
not  estopped  from  giving  that  answer. 

The  same  doctrine  was  laid  down  in  the  case  of  Gorzhen 
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agt.  The  Corporation  of  Georgetown,  (6  Wheaton,  593.)  "A 
corporation,"  MARSHALL,  Ch.  J.,  observes,  "can  make  such 
contracts  only  as  are  allowed  by  the  acts  of  incorporation. 
The  power  of  this  body  to  make  a  contract,  which  should 
so  operate  as  to  bind  its  legislative  capacities  forever  there- 
after, and  disable  it  from  enacting  a  by-law  which  the  legis- 
lature enables  it  to  enact,  may  well  be  questioned.  We 
rather  think  that  the  corporation  cannot  abrogate  its  own 
legislative  powers."  (See  also  Stuyvesant  agt.  The  Mayor, 
4cc.,  7  Cowen,  588.) 

If  the  foregoing  view  be  correct,  of  which  I  cannot  enter- 
tain a  doubt,  then  the  pleas  constitute  a  complete  defence 
to  the  action.  Take  the  covenant  in  question  in  any  point 
of  view  presented,  either  as  proceeding  from  and  founded 
upon  a  public  ordinance  of  the  common  council,  or  as  a 
private  contract  entered  into  between  them  and  the  plain- 
tiffs, involving  subject  matters  belonging  to  their  legisla- 
tive duties,  the  subsequent  legislative  act  of  that  body  had 
the  effect  to  repeal  the  one  and  abrogate  and  annul  the 
other.  The  remaining  question  is  one  of  pleading.  The 
third  and  fourth  counts,  I  am  of  opinion,  are  defective,  in 
not  averring  the  performance  of  the  covenants  and  stipula- 
tions on  the  part  of  the  plaintiffs,  assumed  by  them  to  be 
kept  and  performed  as  a  condition  precedent  to  any  right 
or  claim  to  the  stipulated  compensation  for  their  services. 

Judgment  for  the  defendants  on  all  the  demurrers. 


SUPREME  COURT. 

THE  MAYOR,  &c.,  of  the  City  of  New  York  agt.  THE  SECOND 
AVENUE  RAILROAD  COMPANY. 

Where  the  common  council  of  the  city  of  Few  York,  by  resolution  and  agreement, 
enter  into  a  contract  with  a  railroad  company,  allowing  such  company  to  run 
their  cars  through  certain  streets  of  the  city,  prescribing  the  regulations  to  which 
XXI.  17 
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the  latter  shall  be  subject,  requiring  no  further  license,  and  reserving  no  right  to 
require  one,  they  are  excluded  by  their  contract  from  afterwards  enacting  that  a 
license  shall  be  a  condition  (under  a  penalty),  to  entitle  the  company  to  run  their 
cars.  (This  appears  to  be  adverse  to  the  principles  laid  down  in  the  preced- 
ing case  of  Britton  agt.  The  Mayor,  4~c.,  of  New  York.  INGRAHAJI,  .!.,  dis- 
senting, whose  views  seem  to  correspond  with  the  case  of  Britton,  supra.) 

New  York  General  Term,  June,  1861. 
Before  CLERKE,  SUTHERLAND  and  INGRAHAM,  Justices. 
APPEAL,  by  plaintiffs,  from  judgment  at  special   term, 
overruling  demurrer  to  answer. 

By  the  court,  CLERKE,  P.  J.  This  action  is  brought  to 
recover  from  the  defendants,  as  owners  of  a  certain  railroad 
car,  a  penalty  of  fifty  dollars  for  running  it  below  One 
Hundred  and  Twenty-fifth  street  without  a  certificate  of 
license,  according  to  an  ordinance  of  the  common  council 
requiring  every  passenger  railroad  car  running  below  that 
street  to  pay  into  the  city  treasury  annually  the  sum  of 
fifty  dollars,  "  for  a  license  or  certificate  of  such  payment, 
to  be  procured  from  the  mayor,"  under  the  penalty  of  fifty 
dollars  for  every  car  run  contrary  to  the  regulation,  to  be 
recovered  of  the  proprietors  of  the  car  by  the  corporation 
attorney,  as  in  case  of  other  penalties. 

The  defendants  set  out  at  length  the  agreement  between 
their  assignors  and  the  corporation,  entered  into  on  the  15th 
of  December,  1852,  by  which  they  were  authorized  to  lay 
rails  in  certain  streets  and  run  their  cars  thereon;  and 
they  allege  that  they  have  constructed  their  railroad  in 
pursuance  of  said  agreement,  that  they  have  in  all  respects 
complied  with  its  terms  and  conditions,  and  claim  that 
they  have  full  authority  under  the  agreement  to  run  their 
cars  without  paying  fifty  dollars  annually  for  a  license. 

The  agreement  contains  no  stipulation  on  the  part  of  the 
defendants  or  their  assignors  to  pay  any  license  for  running 
their  cars,  nor  does  it  require  any  additional  action,  or  any 
further  assurance  or  authority,  to  enable  them  to  do  what 
this  agreement,  of  itself,  expressly  and  unconditionally  per- 
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mits,  unless  it  may  be  considered  that  the  resolution  of  the 
common  council,  recited  in  the  agreement  and  made  a  part 
of  it,  imports  a  liability  to  pay  any  sums  which  the  com- 
mon council  may  thereafter  think  proper  to  impose.  This 
resolution  requires  that  the  parties  shall,  before  the  per- 
mission takes  effect,  enter  into  an  agreement  with  the  mayor, 
&c.,  of  the  city  of  New  York,  binding  themselves  "  to  abide 
by  and  perform  the  stipulations  and  provisions  therein 
contained,  and  also  all  such  other  regulations  or  ordinances 
as  may  be  passed  by  the  common  council  relating  to  the 
said  railroad." 

A  demurrer  to  the  answer  as  not  constituting  a  defence, 
was  overruled  at  special  term. 

I.  Without,  at  present,  considering  the  effect  of  the  re- 
servation contained  in  the  resolution  above  referred  to,  the 
first  question  which  presents  itself  is,  whether  the  corpora- 
tion could,  without  such  a  reservation,  require  the  defend- 
ants to  take  out  and  pay  for  a  license  after  the  execution 
of  the  agreement. 

If  an  agreement  of  this  kind  were  entered  into,  on  be- 
half of  a  sovereign  state  possessing  the  power  of  imposing 
imposts  or  taxes  for  the  support  of  government,  the  mere 
permission  to  do  a  certain  thing  would  not  exempt  the 
grantees  from  liability  to  any  tax,  to  which  persons  in  a 
similar  occupation  were  made  liable,  even  after  the  permis- 
sion were  given.  All  citizens  are  liable  to  contribute  to 
the  support  of  the  government  which  protects  them;  they 
cannot  be  exempted  from  this  except  by  a  special  provision 
»  of  law;  and  it  would  be  just  as  reasonable  to  suppose, 
because  a  state  conveyed  land  in  fee  simple  absolute,  with 
covenants,  that  it  exempted  the  land  from  taxation,  that  the 
owner  should  be  thereafter  exempted  from  taxation,  as  to 
suppose  that  a  permission  like  that  involved  in  the  present 
case  exempted  the  defendants  from  the  payment  required,  if 
it  was  imposed  by  an  authority  possessing  the  taxing  power. 

But  no  municipal  corporation  of  the  present  age,  at  least 
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in  this  country  and  in  England,  possesses  any  such  power. 
The  supreme  legislature  of  the  state  could  not  constitu- 
tionally delegate  it.  The  common  council  has  full  autho- 
rity, indeed,  by  virtue  of  the  charters  of  James  II.  and 
Queen  Anne,  to  make  laws,  orders  and  ordinances  for  the 
good-rule,  oversight,  correction  and  government  of  the  cityt 
and  may  impose  and  tax  reasonable  fines  and  amerciaments 
against  and  upon  all  persons  offending  against  such  laws, 
orders  and  ordinances.  It  may,  consequently,  limit  and 
prescribe  the  rate  of  speed,  designate  the  stations  or  places 
where  they  should  stop,  and  require  them  to  adopt  some 
method  by  which  their  approach  may  be  made  known  to 
persons  crossing  the  street;  and  as  it  may  be  indispensable 
to  the  public  safety  and  convenience,  that  railroad  cars 
should,  like  other  vehicles,  be  subject  to  supervisory  regu- 
lation, it  may  ordain  that  they  should  be  licensed;  and  if 
the  company  should  neglect  to  take  out  the  license,  that 
they  should  be  subject  to  a  penalty.  But,  if  the  common 
council  enter  into  a  specific  agreement  with  a  company, 
prescribing  the  regulations  to  which  the  latter  shall  be 
subject,  requiring  no  further  license,  and  reserving  no  right 
to  require  one,  I  think  they  are  excluded  by  their  contract 
from  afterwards  enacting  that  a  license  shall  be  a  condition 
to  entitle  them  to  run  their  cars.  This  contract  is  nothing 
more  or  less  than  a  license. 

This  does  not,  in  any  respect,  gainsay  the  doctrine  laid 
down  in  the  Brick  Presbyterian  Church  agt.  The  Mayor,  fyc., 
of  New  York  (5  Cow.,  538,)  and  in  Coates  agt.  The  Mayor, 
#c.,  of  New  York  (7  Cow.,  585.)  I  do  not  deny  that  no 
contract  entered  into  by  the  corporation  can  curtail  or 
supersede  its  action  as  a  legislative  body,  within  the  sphere 
of  its  legislative  powers.  But  I  do  deny  that  the  right  to 
establish  ordinances,  &c.,  for  the  good  rule  and  government 
of  the  city,  and  to  provide  penalties  for  their  breach,  con- 
fers any  right  to  impose  a  tax.  In  the  language  of  a  for- 
mer counsel  of  the  corporation,  I  may  reiterate  that  the 
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common  council  may  provide  that  vehicles  of  a  certain 
description  shall  be  used,  rates  of  speed  may  be  limited, 
the  particular  places  in  which  they  shall  stop  may  be  des- 
ignated, and  penalties  may  be  imposed  for  any  breach  of 
these  regulations.  This,  however,  is  a  very  different  power 
from  that  which  provides  that  vehicles  may  be  run,  if  a 
certain  sum  shall  be  paid ;  otherwise  they  shall  not  run. 
This  is  only  a  taxing  power  in  the  guise  of  establishing 
ordinances  for  good  rule  and  government.  Thus,  as  I  have 
already  said,  the  corporation  may  ordain  that  all  public 
vehicles  shall  be  licensed,  arid  if  their  proprietors  should 
neglect  to  take  out  this  license,  that  they  should  be  subject 
to  a  penalty.  But  if  they  ordain  that  the  proprietors  shall 
pay  a  license  fee  for  the  privilege  of  running,  and  not  as  a 
penalty  for  disobedience,  it  is  an  attempted  exercise  of  the 
taxing  power,  which  no  subordinate  legislative  body  under 
our  institutions  can  possess.  The  license  to  run,  in  the 
present  instance,  had  been  granted  by  solemn  agreement, 
and,  of  course,  in  running  pursuant  to  that  license  or  agree- 
ment, the  defendants  violated  no  ordinance,  so  as  to  have 
made  themselves  liable  to  the  imposition  of  a  penalty. 

II.  Is  any  such  right  reserved  in  the  agreement  under 
consideration  in  the  present  case? 

A  resolution,  as  we  have  before  noticed,  was  passed 
during  the  negotiation  between  the  parties,  that  the  assign- 
ors of  the  defendants  should  bind  themselves  to  abide  by 
and  perform  the  stipulations  and  provisions  contained  in 
the  agreement,  and  "  also  all  such  other  regulations  or  ordi- 
nances as  may  be  passed  by  the  common  council  relating  to 
the  railroad." 

Now,  if  the  agreement,  of  itself,  confers  the  right  to  run 
in  a  certain  manner  through  a  specified  portion  of  the  city, 
no  subsequent  enactment  can  curtail  this  right.  The  agree- 
ment itself,  I  repeat,  is  a  license.  By  this  agreement  the 
common  council  has  thought  proper  to  give  the  defendants 
liberty,  or  license,  to  run  their  cars.  It  could  not,  there- 
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fore,  have  been  in  the  contemplation  of  either  of  the  par- 
ties to  the  agreement,  that  any  further  license  should  be 
necessary.  The  license  given  by  the  agreement  was  unquali- 
fied; and,  therefore,  the  ordinance  incorporated  into  that 
agreement  by  which  the  defendants  are  bound  to  abide  by 
all  other  regulations  or  ordinances,  as  may  be  thereafter 
passed  by  the  common  council,  could  not  have  included  a 
regulation  or  ordinance  requiring  any  additional  license. 
If  this  was  intended  the  requirement  should  be  expressed 
in  specific  terms. 

Preceding  the  introduction  of  this  resolution,  provisions 
were  set  forth  relative  to  the  mode  of  laying  the  rails, 
keeping  the  streets  in  and  about  them  in  repair,  confining 
the  propelling  power  to  horses,  regulating  the  number  of 
times  the  cars  should  be  run  during  the  day,  and  between 
what  hours,  and  providing  that  they  should  be  run  as  much 
oftener  as  public  convenience  may  require,  "  under  such 
directions  as  the  common  council  may  from  time  to  time 
prescribe;"  also,  prescribing  limits  to  the  rate  of  fare,  and 
reserving  to  the  corporation  the  right  to  regulate  the  fare, 
for  the  whole  length  of  the  road,  when  completed  to  Har- 
lem river. 

Immediately  following  this  comes  the  resolution,  that  the 
parties  shall,  in  all  respects,  "comply  with  the  directions 
of  the  street  commissioner  and  of  the  common  council,  in 
the  building  of  the  road,  and  in  other  matters  connected 
with  the  regulation  of  the  road."  This  is  followed  by  the 
ordinance  on  which  I  have  been  commenting;  and  I  have 
no  doubt  that  the  words  "  other  regulations  and  ordinances," 
which  it  contains,  meant  such  ordinances  or  regulations  as 
the  common  council  may  afterwards  think  necessary  for  the 
regulation  of  the  road,  in  regard  to  the  public  safety  and 
Convenience.  It  gives  the  common  council  the  power,  in 
certain  respects,  to  make  further  necessary  or  expedient 
provisions  for  the  regulation  of  the  road;  it  by  no  means 
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imports  a  right  to  nullify  the  license,  which  the  agreement 
itself  gives. 

It  reserved  the  right,  in  short  to  regulate  the  mode  of 
running,  not  to  nullify  the  privilege  of  running  altogether ; 
for  this  would  be  the  effect  of  allowing  the  common  coun- 
cil to  impose  a  license  fee  upon  the  company ;  it  would  be 
allowing  the  plaintiffs  to  say,  We  now  order  you  no  longer 
to  run  your  cars  unless  you  pay  us  a  heavy  fine  or  penalty, 
although  wre  have  already  promised  that  you  should  run 
without  requiring  the  payment  of  any  sum.  If  they  have 
the  right  to  impose  the  payment  of  fifty  dollars,  they  have 
the  right  to  impose  any  greater  sum,  which  may  be  so  op- 
pressive as  .to  make  it  no  longer  worth  while  to  continue 
running  the  cars,  and  thus  in  effect  rescinding  the  agree- 
ment, without  any  violation  of  it  on  the  part  of  the  defend- 
ants. The  power  to  impose  this  fine  not  being  reserved  in 
the  agreement,  and  the  common  council  not  having  the 
power  to  impose  a  tax,  the  claim  of  the  plaintiffs  is  there- 
fore not  sustained.  The  plaintiffs  cannot  object  to  the 
assignment  of  the  agreement  by  the  original  parties,  to  the 
defendants.  Since  the  date  of  the  assignment  the  defend- 
ants have  constructed  the  railroad,  have,  in  all  respects,  com- 
plied with  the  terms  and  conditions  of  the  agreement,  and, 
during  a  period  of  several  years,  have  been  recognized  and 
dealt  with  by  the  plaintiffs  as  the  proprietors  of  the  road 
and  the  assignees  of  the  original  parties. 

The  order  of  the  special  term  should  be  affirmed  with 
costs,  and  there  should  be  judgment  of  dismissal  of  the 
•   complaint. 

SUTHERLAND,  J.,  concurring.  I  look  upon  the  question 
raised  by  the  demurrer  in  this  case,  as  a  question  of  pro- 
perty, of  vested  rights,  resting  on  or  secured  by  grant  or 
contract. 

The  resolutions  and  agreement  set  up  in  the  defendants' 
answer  were,  in  effect,  the  grant  of  a  valuable  franchise  or 
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property.  The  agreement  was  not  only  in  effect,  but  in 
form,  a  contract;  and  the  franchise,  which  is  the  subject 
of  it,  is  as  much  within  the  protection  of  the  constitution 
as  any  other  property  or  right  resting  on  or  derived  from 
contract.  (Dartmouth,  College  agt.  Woodward,  11  Wheaton, 
511.) 

The  question  of  the  power  of  the  common  council,  inde- 
pendent of  the  state  legislature,  to  make  this  grant  or  con- 
tract, is  not  in  this  case ;  it  is  not  raised  by  the  demurrer. 
This  action  for  the  penalty  of  $50,  under  the  ordinance  of 
the  31st  of  December,  1858,  affirms,  or  at  least  assumes,  the 
right  of  the  defendants  to  run  their  cars,  and  to  enjoy,  or 
exercise,  the  franchise  originally  granted,  by.  paying  the 
license  fees  exacted  by  that  ordinance. 

The  question  of  the  right  of  the  original  grantees  to 
assign  to  the  defendants  is  not  in  the  case.  This  action 
affirms,  or  at  least  assumes,  the  right  of  the  original  grantees 
to  assign,  for  it  assumes  the  present  right  of  the  defendants 
to  run  their  cars  under  the  original  grant  or  contract,  by 
paying  the  license  fees  and  taking  out  the  certificates  of 
license. 

The  franchise  granted  is,  of  course,  held  by  the  defend- 
ants, and  is  to  be  enjoyed  by  them,  upon  the  terms  and 
conditions  specified  in  the  grant  or  contract ;  and  I  think 
the  question  in  the  case  really  is,  whether  from  the  grant, 
contract  or  agreement  itself,  it  can  fairly  be  inferred  that 
the  plaintiffs  intended  to  reserve  the  right,  thereafter,  at 
any  time,  and  from  time  to  time,  to  impose  the  payment  of 
these  license  fees  without  limitation  as  to  amount,  and  thus 
impair,  if  not  utterly  destroy,  the  franchise  granted. 

But  it  is  suggested,  that  irrespective  of  the  terms  and 
conditions  of  the  contract,  the  plaintiffs  had  a  right  to  im- 
pose the  payment  of  these  license  fees;  that  the  ordinance 
imposing  them  was  and  is  an  act  of  legislation;  that  the 
plaintiffs  cannot  grant  away  their  right  of  legislation;  that 
the  grant  to  the  assignors  of  the  defendants  of  the  franchise 
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in  question  must  be  presumed  to  have  been  made  subject 
to  the  right  thereafter  to  impose  the  payment  of  those 
license  fees  as  a  legislative  act;  and  the  cases  of  The  Brick 
Presbyterian  Church  agt.  The  Mayor,  #c.,  (5  Cowen,  538,) 
and  of  Coates  agt.  The  Mayor,  #c.,  (7  Cowen,  585,)  are  re- 
ferred to  as  sustaining  this  principle. 

I  do  not  doubt  that  grants  of  property,  or  franchises  by 
the  city  corporation,  must  be  deemed  to  be  made  and  re- 
ceived subject  to  the  right  of  future  municipal  police  regu- 
lations, the  same  as  if  granted  by  an  individual ;  and  this 
is  the  principle  established  by  the  cases  iu  5th  and  7th 
Cowen. 

In  the  case  in  5th  Cowen,  the  ordinance  prohibiting  the 
use  of  the  premises  as  a  cemetery,  was  strictly  a  municipal 
law  or  police  regulation,  authorized  by  an  act  of  the  legis- 
lature. But  suppose  the  ordinance,  instead  of  prohibiting 
the  use  of  the  premises  as  a  cemetery,  had  imposed  a  license 
fee  of  fifty  dollars  for  each  body  thereafter  to  be  interred 
in  the  premises,  would  the  court  have  held  such  an  ordi- 
nance a  repeal  of  the  covenant  for  quiet  enjoyment?  I 
think  not.  No  one  can  fail  to  see,  I  think,  that  such  a 
decision  would  have  done  violence  to  justice  and  the  con- 
stitution by  destroying  the  contract  between  the  parties. 

No  doubt  the  grant  of  a  ferry  franchise  would  be  deemed 
to  be  made  subject  to  such  future  municipal  police  regula- 
tions or  laws  as  the  public  safety  or  health  might  require; 
and  an  ordinance  absolutely  prohibiting  the  use  of  the  ferry 
during  the  prevalence  of  .an  infectious  or  contagious  dis- 
ease,  might  be  justly  held  not  at  all  to  interfere  with  the 
covenant  for  quiet  enjoyment  in  the  lease  or  grant  of  the 
ferry.  But  would  the  city  corporation,  after  leasing  a  ferry 
for  a  certain  term,  at  a  certain  rent,  have  a  right  to  impose 
a  license  fee  of  fifty  dollars  for  each  ferry  boat  used  ?  It 
is  plain  it  would  not,  independent  of  the  contract.  And 
yet  it  appears  to  me  that  that  is  the  precise  question  in 
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this  case,  irrespective  of  the  express  terms  and  conditions 
of  the  contract. 

The  distinction  must  be  taken  between  a  general  munici- 
pal law  or  ordinance  for  the  public  safety  or  good,  and  a 
law  (if  you  choose  to  so  call  it)  or  ordinance  for  the  pecu- 
niary benefit  of  the  city  corporation  as  a  legal  entity  or 
person  capable  of  granting  property,  and  entering  into  a 
contract  with  reference  to  it.  No  doubt  the  city  corpora- 
tion has  power  to  impose  a  license  fee  for  the  use  of  public 
carriages ;  but  the  question  is,  whether,  after  having  licensed 
a  public  carriage  for  a  certain  fee  for  a  certain  term,  or  for 
a  certain  term  without  the  payment  of  any  fee,  it  has  a 
right  during  the  term  to  impose  the  condition  of  the  pay- 
ment of  an  additional  license  fee  in  the  former  case,  or  of 
any  license  fee  in  the  latter  case,  without  having  reserved 
such  rights.  Plainly  not,  if  the  license  is  deemed  to  be  a 
valid  subsisting  contract. 

I  presume  public  lands  might  in  effect  be  granted  by  an 
act  of  congress,  or  of  the  state  legislature,  without  the  for- 
mality of  a  patent  or  other  instrument.  Of  course  such 
lands  after  the  grant  would  be  taxable  by  general  laws 
imposing  taxes.  But  could  congress  or  the  state  legisla- 
ture, by  a  special  law,  impose  as  a  condition  of  enjoying 
the  lands  so  granted,  the  payment  of  a  certain  annual  sum 
of  money  as  rent,  or  as  a  tax,  for  the  use  of  the  land  ?  I 
think  not,  although  the  act  of  congress  or  of  the  legislature 
would  not  be  in  the  form  of  a  grant  or  contract. 

The  question  whether  the  plaintiffs',  independent  of  the 
act  of  1854,  affirmi»g  the  grant  to  the  defendants'  assignors, 
is  riot  in  this  case. 

The  right  to  revoke  the  grant  itself  is  one  thing;  the 
right  to  affirm  it,  or  at  least  to  assume  its  existence,  and  at 
the  same  time  to  impair  or  destroy  its  value,  is  another 
thing.  I  am  free  to  say,  however,  that  I  do  not  see  upon 
what  principle  it  could  be  claimed  that  the  grant  could  be 
revoked  at  the  mere  will  of  the  corporation. 
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If  the  plaintiffs  have  a  right  to  impose  a  license  fee  01 
$50  for  each  car,  they  have  a  right  to  impose  a  license  fee 
of  $5.000  for  each  car,  and  thus  they  could  utterly  destroy 
their  own  executed  gift,  if  no  consideration  was  paid  for 
the  grant.  Or  if  a  consideration  and  a  large  one  was  paid, 
they  could  thus  under  the  form  of  a  license  fee  exact  such 
other  and  further  consideration  as  they  saw  fit. 

I  presume  that  an  executed  gift  can  no  more  be  revoked 
or  repudiated  than  a  bargain  and  sale.  Besides,  if  the 
grant  could  originally  have  been  called  a  gift,  the  defend- 
ants under  it  have  built  their  road,  it  must  be  assumed,  at 
large  expense,  and  thus  they  have  a  lajrge  vested  interest 
under  the  grant. 

Upon  the  whole,  upon  the  grounds  which  have  been  above 
barely  suggested,  I  am  of  the  opinion  that  the  plaintiffs' 
right  to  recover  in  this  action  must  rest  exclusively  upon 
the  terms  and  conditions  of  the  written  contract ;  and  as  I 
agree  with  Judge  CLERKE  in  his  construction  of  the  written 
contract,  I  also  concur  in  the  conclusion  to  which  he  has 
arrived,  that  the  order  of  the  special  term  should  be 
affirmed  and  the  complaint  dismissed  with  costs. 

INGRAHAM,  J.,  dissenting.  The  questions  argued  in  this 
case  arise  upon  a  demurrer  to  the  answer  of  the  defendants. 

The  plaintiffs  claim  to  recover  a  penalty  of  fifty  dollars 

against  the  defendants  for  a  violation  of  the  corporation 

ordinance  for  licensing  railroad  cars,  which  prohibited  the 

running  of  cars  in  the  city  without  such  license,  under  such 

•  penalty. 

The  answer  admits  all  the  facts  set  up  in  the  complaint, 
and,  by  way  of  defence,  sets  up  an  agreement  made  between 
the  plaintiffs  and  Denton  Pearsall  and  others,  granting  them 
permission  to  lay  the  railroad  track  through  the  Second 
avenue,  in  pursuance  of  resolutions  of  the  common  council, 
and  claiming  that  they  have  full  power  to  run  their  cars 
upon  their  said  railroad  without  paying  any  license  fee. 
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To  this  answer  the  plaintiffs  demur. 

There  is  nothing  in  the  resolutions  of  the  common  coun- 
cil making  the  grant,  nor  in  the  lease  executed  in  pursuance 
of  such  resolutions,  which  specially  exempts  the  defendants 
from  the  payment  of  fees  for  such  licenses,  or  from  the 
necessity  of  taking  out  licenses,  if  required  so  to  do  by 
law.  The  question,  therefore,  must  be  decided  upon  the 
broad  ground  that  the  corporation  have  no  power  to  require 
a  license  to  be  taken  out  in  regard  to  the  using  of  railroad 
cars ;  or  that  the  grant  to  the  parties  who  originally  re- 
ceived it,  by  not  reserving  the  right  to  impose  such  license 
when  required  by»law,  relieved  the  defendants  from  any 
obligation  to  take  out  such  license,  even  if  the  common 
council  had  authority  to  require  it  in  other  cases. 

Upon  the  first  question  I  think  there  can  be  no  doubt. 
It  is  not  to  be  expected  that  in  the  ancient  charters  of  the 
city  special  reference  should  be  made  as  to  modes  of  con- 
veyances not  then  in  existence,  or  even  thought  of;  but  in 
the  Montgomery  charter  ample  provision  is  made  for  the 
passage  of  all  laws,  ordinances  and  statutes  which  to  them 
shall  seem  good,  useful  or  necessary  for  the  good  rule  of 
the  citizens,  inhabitants  and  residents  of  the  said  city,  and 
for  the  further  public  good,  common  profit,  trade,  and 
better  government  and  rule  of  said  city.  (Section  14  of  the 
Montgomery  Charter.) 

The  same  section  also  authorized  the  common  council  to 
ordain  such  penalties  as  they  should  think  necessary  against 
persons  who  should  offend  against  such  laws. 

The  powers  granted  by  this  charter  in  regard  to  passing 
laws  and  ordinances  for  the  good  government  of  the  city 
have  never  been  taken  away  or  limited  by  legislative  enact- 
ments. On  the  contrary,  laws  have  frequently  been  passed 
confirmatory  of  such  powers,  or  extending  them  where  doubt 
existed  as  to  the  extent  of  them;  and  although  many  of 
those  laws  were  unnecessary,  I  know  of  none  in  which  any 
attempt  was  made  to  take  away  the  powers  thus  conferred, 
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except  so  far  as  the  inspection  laws  on  the  sale  of  merchan- 
dize, &c.,  were  abrogated  by  the  constitution. 

The  right  to  require  licenses  for  public  carriages,  used 
for  the  conveyance  of  passengers,  is  necessarily  embraced  in 
the  powers  above  referred  to.  And  while  the  exercise  of 
this  power  in  regard  to  stages,  omnibuses,  carriages  and 
other  modes  heretofore  in  use  is  not  objected  to,  I  see  no 
good  reason  why  the  same  should  not  be  extended  to  rail- 
road cars,  simply  because  they  are  driven  on  rails  laid  in 
the  streets.  The  question  is  as  to  the  power  of  the  common 
council  to  require  a  license,  irrespective  of  the  charge,  as  a 
mere  police  regulation.  The  fee  to  be  charged  for  it  is  a 
mere  collateral  matter,  not  affecting  the  right  to  require  a 
license. 

The  other  question  is,  whether  the  grant  of  the  franchise 
of  laying  rails  through  the  Second  avenue  to  the  assignors 
of  the  defendants,  prevents  the  plaintiffs  from  passing  an 
ordinance  requiring  the  defendants  to  take  out  such  license. 

I  suppose  it  to  be  well  settled  that  a  corporation  in  deal- 
ing with  its  property,  or  in  making  contracts  in  regard 
thereto,  as  well  as  in  making  grants  of  its  property  or  fran- 
chises, is  only  to  be  regarded  as  an  individual ;  that  all 
such  grants  and  contracts,  when  made  by  them,  are  to  be 
made  subject  to  the  general  legislation  of  the  city,  and  of 
the  state,  and  that  it  is  not  necessary  in  such  grants  to  re- 
serve any  right  to  legislate  on  subjects  connected  therewith. 

The  conveyance  of  a  lot  of  land  by  the  city  to  an  indi- 
vidual, with  all  the  covenants  of  warrantee  and  quiet  enjoy- 
ment,  does  not  relieve  the"  owner  from  paying  taxes  which 
are  annually  imposed  upon  it.  The  conveyance  of  a  house 
and  lot  would  not  prevent  the  common  council  from  increas- 
ing the  tax  for  water  to  be  imposed  thereon. 

The  grant  of  a  ferry  franchise  would  not  prevent  the 
common  council  from  any  general  legislation  in  regard  to 
the  ferries,  which  by  law  is  \vithin  their  powers,  although 
such  legislation  might  operate  injuriously  to  the  grantees. 
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The  right  of  the  common  council  thus  to  legislate,  even 
to  the  injury  of  grantees  holding  under  them,  has  been  the 
subject  of  adjudication. 

In  the  case  of  The  Brick  Presbyterian  Church  agt.  The 
Mayor,  Sec,,  of  New  York,  (5  Cowen,  538,)  it  was  held  that 
a  grant  of  land  by  the  corporation,  for  the  purpose  of  a 
cemetery,  with  a  covenant  of  quiet  enjoyment,  did  not  pre- 
vent the  passage  of  an  ordinance  prohibiting  interments  in 
that  part  of  the  city  where  the  land  was  situated.  Chief 
Justice  SAVAGE  says :  "  In  ascertaining  their  rights  and 
liabilities  as  a  corporation,  or  as  an  individual,  we  must 
riot  consider  their  legislative  character."  Their  enact- 
ments, in  their  legislative  capacity,  are  to  have  the  same 
effect  upon  their  individual  acts  as  upon  those  of  any  other 
person.  The  same  rule  was  laid  down  in  Coates  agt.  The 
Mayor,  fyc.,  (7  Cowen,  585.) 

These  cases,  however,  not  only  hold  that  the  grant  does 
not  prevent  the  subsequent  passage  of  a  by-law  at  variance 
with  ,it,  but  they  go  further,  and  deny  the  power  of  the 
corporation,  acting  in  regard  to  their  property,  to  make  any 
grant  or  covenant  which  would  be  at  variance  with  their 
subsequent  legislation. 

In  the  case  in  5th  Cowen,  at  page  540,  Chief  Justice 
SAVAGE  says,  referring  to  the  corporation,  "  they  had  no 
power  as  a  party  to  make  a  contract  which  should  control 
or  embarrass  their  legislative  capacity." 

So  in  Milhau  agt.  Sharp,  (17  Barb.,  435,)  Mr.  Justice 
HARRIS  held  that  a  clause  in  a  grant  of  a  railroad  giving 
the  right  to  charge  a  particular  rate  of  fare,  was  in  viola- 
tion of  the  authority  conferred  upon  them  to  regulate  the 
rates  of  fare,  and  says :  "  The  members  of  the  common 
council,  by  which  this  resolution  was  adopted,  were  not 
authorized  thus  to  invade  the  legislative  power  of  their 
successors." 

And  in  New  York  $'  Harlem  Railroad  Company  agt.  The 
Mayor,  fyc.,  of  New  York,  (1  Hilton,  585,)  HILTON,  J.,  says: 
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"  The  corporation  cannot  surrender  (any  power  conferred 
by  law)  into  the  hands  of  private  individuals,  or  of  a  pri- 
vate corporation,  and  any  attempt  to  do  so  without  such 
authority  would  be  utterly  void." 

The  act  of  1854,  confirming  the  grant  to  the  defendants 
and  other  grantees  under  these  grants  by  the  common  coun- 
cil, wa?  not  intended,  and  did  not  operate  to  extend,  the 
grant  beyond  the  terms  of  it.  It  left  them  still  liable  and 
subject  to  the  general  legislation  of  the  city,  which  did  not 
deprive  them  of  the  rights  therein  granted. 

The  judgment  appealed  from  should  be  reversed  and 
judgment  ordered  for  the  plaintiffs  on  the  demurrer,  with 
leave  to  defendants  to  amend  their  answer  on  payment  of 
costs. 


NEW  YORK  SUPERIOR  COURT. 

WILLIAM  R.  MCCREADY  agt.  JOHN  W.  RUMSEY,  President  of 
the  Suffolk  Bank. 

Under  the  decision  of  the  court  of  appeals  (Mechanics'  Bank  case,  3  Kern.,  599) 
an  assignee  of  a  certificate  of  stock  of  an  incorporated  company  cannot  thereby 
acquire  any  rights  against  the  corporation  superior  to  those  possessed  by  the 
assignor.  He  is  to  be  deemed  an  assignee  of  a  thing  in  action  not  negotiable, 
and  as  succeeding  merely  to  the  rights  and  equities  of  the  assignor. 

This  rule  applied  to  this  case,  where  the  plaintiff,  as  assignee,  brought  his  action 
against  the  bank  organized  under  the  general  banking  law  of  1838,  for  a  transfer 
of  certificates  of  stock  on  the  books  of  the  bank,  held  that  the  bank  might  assert 
its  lien  upon  the  stock  as  security  for  the  notes  given  for  the  stock  subscription 
t  by  the  assignor,  and  had  a  right  to  sell  the  stock  to  obtain  payment  of  the  notes. 
Complaint  dismissed. 

General  Term,  February,  1857. 

Before  OAKLEY,  Ch.  J.,  BOSWORTH  and  HOFFMAN,  Justices. 

THE  facts  of  the  case  will  appear  sufficiently  in  the  opinion. 

Mr.  HARDENBROOK,  for  plaintiff". 
Mr.  PHELPS,  for  defendant. 
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By  the  court,  OAKLEY,  Chief  Justice.  This  action  is 
brought  against  Mr.  Rumsey,  as  president  of  a  bank,  organ- 
ized under  the  general  banking  law  of  1838. 

The  nineteenth  section  of  that  act  declares  that  the 
shares  of  stock  shall  be  transferable  on  the  books  of  the 
association  in  such  manner  as  may  be  agreed  on  in  the  arti- 
cles of  association.  (1  R.  S.,  kth  ed.,  1147.) 

Sections  two  and  three  of  article  two,  and  sections  one, 
two,  three  and  four  of  article  five  of  the  articles  of  associa- 
tion are  valid  and  as  efficient  as  if  forming  parts  of  a  special 
charter. 

As  between  the  bank  and  Jenkins,  the  former,  by  force 
of  the  articles  of  association,  to  which  the  latter  was  a 
party,  had  a  lien  on  this  stock  as  security  for  the  notes 
given  for  the  stock  subscription,  and  had  a  right  to  sell  the 
stock  to  obtain  payment  of  the  notes. 

The  plaintiff  has  not  obtained  as  yet  a  legal  title  to  the 
stock.  To  obtain  that  a  transfer  must  be  made  on  the 
books  of  the  association,  signed  by  the  shareholder,  or  his 
duly  authorized  attorney,  in  writing. 

Unless  by  a  transfer,  made  in  a  different  manner,  the 
assignee  of  a  certificate  can  acquire  no  rights  and  equities 
against  the  corporation  superior  to  those  which  the  assignor 
had,  the  defendant  may  assert  its  lien  upon  the  stock  as 
against  the  plaintiff,  precisely  as  it  could  have  done  against 
Jenkins. 

The  opinion  of  the  court  of  appeals  in  the  Mechanics' 
Sank  agt.  The  New  York  Sf  New  Haven  Railroad  Company, 
(3  Kern.  Rep.,  599,  629,)  is  explicit  in  asserting  the  propo- 
sition that  an  outside  transfer  of  a  certificate  will  confer 
upon  the  assignee  merely  such  rights  as  his  assignor  pos- 
sessed. The  proposition  is  argued  at  great  length,  and  its 
soundness  is  so  often  and  directly  declared  that  we  are  not 
at  liberty  to  regard  it  as  an  obiter  dictum. 

Applying  that  rule  to  the  facts  of  this  case,  the  complaint 
should  be  dismissed,  unless  the  plaintiff  elects  to  have  a 
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transfer  of  the  stock  upon  the  books  of  the  company,  upon 
the  terms  of  ratifying  the  incumbrances,  which  are  a  lien 
upon  it. 

Independently  of  the  decision  made  in  the  Mechanics' 
Bank  agt.  The  New  Haven  Railroad  Company,  it  is  not 
clear  that  the  lien  of  the  defendants  could  be  asserted,  if 
it  be  conceded  that  its  rights  are  not  weaker  than  they 
would  have  been  if  the  bank  was  incorporated  by  a  special 
act  containing  the  provisions  formed  in  the  articles  of  asso- 
ciation of  the  present  defendant. 

The  plaintiff  is  a  purchaser  for  value  without  notice  of 
the  equitable  lien  of  the  defendants. 

The  Chancellor,  in  Stebbins  agt.  The  Phanix  Fire  Ins.  Co., 
(3  Paige,  350.  362,)  intimated  the  opinion  "  that  the  defend- 
ant could  not  be  permitted  to  enforce  a  lien  against  bona 
fide  purchasers  of  the  stock  who  had  no  notice  of  such 
equitable  lien;"  but  it  was  unnecessary  to  the  decision  of 
that  case  to  consider  that  question.  The  charter  of  that 
company  contained  a  provision  in  effect  like  section  four  of 
article  two  of  the  defendants'  articles  of  association. 

The  Chancellor's  dictum  is  not  necessarily  opposed  to 
the  decision  made  in  the  Union  Bank  agt.  Laird,  (2  Wheat. 
Rep.,  390.)  In  the  latter  case  Laird  took  the  transfer  as 
security  against  a  pre-existing  liability.  He  was  not,  there- 
fore, a  purchaser  for  value  paid  for  the  certificate,  and  on 
the  faith  thereof. 

In  Bates  agt.  The  New  York  Ins.  Co.,  (3  J.  C.,  238,)  the 
decision  was  put  on  the  ground  that  all  stock  dividends 
declared  before  the  company  was  notified  of  the  transfer  of 
the  stocks  being  money  in  its  hands,  it  might  equitably 
apply  upon  a  debt  actually  due,  and  owing  by  the  person 
who  held  the  legal  title  on  the  books  of  the  company  ;  but 
that  on  the  stock  being  paid  for  in  full  by  the  purchaser, 
the  company  could  not  refuse  a  transfer  until  it  was  paid 
the  whole  sum  owing  to  it,  by  the  shareholder  having  the 
legal  title  at  the  time  the  transfer  was  demanded.  The 
VOL.  XXI.  18 
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purchaser  having  been  compelled  to  pay  the  debt  to  obtain 
a  transfer  of  the  stock  to  himself  on  the  books  of  the  com- 
pany, he  was  allowed  to  recover  the  money  back  in  an 
action  for  money  had  and  received. 

When  there  is  nothing  in  the  terms  of  a  certificate  to 
indicate  that  the  stock  has  not  been  fully  paid  for,  and  an 
outside  purchaser  of  the  certificate  has  no  notice  that  it 
has  not  been  paid  for,  it  is  difficult  to  perceive  why  he 
should  be  any  more  affected  by  a  lien  for  that,  created  by 
articles  of  association,  than  by  a  Hen  for  an  unpaid  note, 
which  has  been  discounted  in  the  ordinary  course  of  busi- 
ness. ( Vide  the  Bank  of  Utica  agt.  Smalley,  2  Cowen's 
Rep.,  770,  778 ;  Gilbert  agt.  The  Manchester  Iron  Manufac- 
turing Company,  11  WendelVs  Rep.,  627.) 

In  the  Mechanics'  Bank  agt.  The  New  York  fy  New  Haven 
Railroad  Company,  (3  Kernan's  Rep.,  629,)  the  court  said 
that  "before  an  assignment  of  a  stock  certificate  could  be 
admitted  to  confer  on  the  assignee  a  better  title  than  the 
assignor  had,  it  must  be  shown  to  have  not  only  the  negoti- 
able qualities  of  a  bill  of  lading,  but  others,  also,  which 
that  instrument  does  not  possess." 

"It  is  mainly  by  assuming  for  these  instruments  the  pro- 
gression in  a  greater  or  less  degree,  of  the  peculiar  qualities 
of  negotiable  securities,  that  the  plaintiffs'  claim  to  have 
acquired  by  transfer  better  rights  than  their  assignor  had; 
and,  as  that  assumption  fails,  this  claim  must  fall  to  the 
ground."  (Id.) 

"  While  it  may  be  the  effect  of  a  stock  certificate  to  give 
to  the  holder  a  credit,  its  terms  do  not  request,  invite  or 
guarantee  it."  (Id.,  630.) 

"  But  to  say  that,  like  a  letter  of  credit,  ".  .  .  it  con- 
tains any  assurance  or  guarantee  addressed  to  the  dealer 
of  the  safety  of  the  transaction,  is,  in  my  judgment,  to  con- 
found plain  and  long  settled  distinctions."  (Id.,  630,  631.) 

We  think  it  quite  clear  that  the  court  of  appeals  meant 
to  decide,  and  to  be  understood  as  deciding,  that  an  assignee 
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of  a  certificate  could  not  thereby  acquire  any  rights  against 
the  corporation  superior  to  those  possessed  by  the  assignor ; 
that  he  was  to  be  deemed  an  assignee  of  a  thing  in  action 
not  negotiable,  and  as  succeeding  merely  to  the  rights  and 
equities  of  the  assignors.  Applying  that  rule  to  this  case, 
the  complaint  should  be  dismissed.  (See  R.  S.,  Mh  ed.t 
p.  1147,  §170,  and  id.,  1152,  §196.) 


SUPREME  COURT. 
CHARLES  DEVENDORF,  receiver  agt.  DANIEL  DICKINSON. 

THE  SAME  agt.  JAMES  C.  RICE. 
/ 

THE  SAME  agt.  MICHAEL  H.  SNELL. 

GEORGE  BELL,  receiver  agt.  WILLIAM  A.  TAYLOR. 

A  motion  to  compel  a  receiver  to  pay  a,  judgment  for  costs  rendered  against  him, 
in  an  action  brought  by  him  in  his  official  capacity,  will  be  denied  with  costs, 
where  there  was  no  direction  of  the  court  tl  at  the  plaintiff  personally  pay  the 
judgment  for  mismanagement  or  bad  faith  in  the  action. 

If  the  receiver  had  funds  in  his  hands  (which  in  this  case  he  denied)  upon  which 
only  was  the  judgment  chargeable,  they  would  be  regarded  as  money  in  court, 
for  the  benefit  of  all  the  creditors. 

The  ground  that  the  receiver  appealed  from  the  special  to  the  general  term  from, 
the  judgment,  although  evidence  of  perseverance,  was  no  evidence  of  mismanage- 
ment or  bad  faith. 

That  the  receiver  bad  been  in  possession  of  funds,  within  some  recent  period,  suffi- 
cient to  pay  the  judgment,  or  that  he  had  paid  other  claims  larger  in  amount  than 
the  judgment,  were  not  sufficient  grounds  for  granting  such  a  motion. 

The  office  and  duty  of  receivers  reviewed  and  discussed. 

Schenectady  Special  Term,  June,  1861. 

THESE  two  motions  are  to  compel  the  plaintiffs,  receivers 
of  insolvent  insurance  companies,  to  pay  the  judgments  in 
favor  of  the  defendants  in  the  several  actions  above  enti- 
tled, with  the  costs  of  these  motions.  The  plaintiffs,  as 


276  NEW  YORK  PRACTICE  REPORTS. 

Devendorf  agt.  Dickinson. 

receivers,  in  their  defence  to  the  motions,  set  up  that  they 
have  no  means  in  their  hands  to  pay  the  said  judgments. 

E.  F.  BULLARD,  for  the  motion  in  the  first  three  actions. 

G.  G.  SCOTT,  for  the  motion  in  Bell  agt.  Taylor. 

D.  P.  COREY,  for  the  receivers  in  all  the  actions,  opposed. 

POTTER,  Justice.  The  receiver  brings  these  actions  in 
his  representative  capacity,  and  the  judgments  for  costs 
are  chargeable  only  upon  the  fund  which  he  represents, 
unless  the  court  shall  direct  the  plaintiff  personally  to  pay 
the  judgment  for  mismanagement  or  bad  faith  in  the  action. 
(Code,  §  317.)  There  is  no  evidence  in  the  above  cases  that 
the  court  so  ordered  in  the  judgments  themselves.  In  de- 
ciding these  motions  it  becomes  necessary  to  take  a  slight 
review  of  the  office  and  duties  of  this  officer. 

The  receiver,  in  contemplation  of  law,  is  an  indifferent 
person,  and  is  appointed  by  the  court  for  that  reason.  He 
is  supposed  to  be  the  honest  representative  of  all  parties 
interested  in  the  fund  entrusted  to  his  care ;  and  when 
appointed  he  becomes  the  officer  of  the  court,  bound  to 
obey  their  orders  and  directions;  and  money  or  estate  in 
his  hands  is  regarded  as  being  in  the  custody  of  the  law, 
for  whosoever  shall  eventually  make  title  to  it,  though  the 
court  itself,  in  theory,  has  the  care  of  the  property,  for  the 
benefit  of  the  party  or  parties  ultimately  entitled. 

The  receiver,  while  authorized  to  act  as  a  party  in  pro- 
secuting and  defending  actions,  is  but  the  creature  of  the 
court — as  the  custodian  or  trustee  of  the  fund.  The  court, 
however,  is  ever  open  to  hear;  and  when  complaint  is  made 
against  him  for  misconduct,  while  acting  under  color  of 
authority  merely,  they  will  hear  and  take  cognizance  of  the 
complaint  by  motion  or  otherwise,  and  will  administer  jus- 
tice between  him  and  the  parties  interested.  (Parker  agt. 
Browning,  8  Paige,  388.)  It  is  the  duty  of  the  receiver  to 
protect  the  property  entrusted  to  him  to  the  best  of  his 
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ability;  but,  as  the  interests  of  the  claimants  are  often 
various  and  conflicting,  and  sometimes  involved  in  doubt, 
he  must  keep  it  for  all.  Biddings  agt.  Pruen,  4  Sand.  C/t., 
427.)  But  he  has  no  powers  conferred  to  pay  or  liquidate 
demands  at  his  option ;  nor  can  he  exercise  any  other  pow- 
ers, except  such  as  are  conferred  upon  him  by  the  order 
made  for  his  appointment,  or  such  as  he  obtains  by  a  special 
order  of  the  court,  or  by  the  usual  course  and  practice  of 
the  law  of  equity.  (2  Paige,  452.) 

If,  therefore,  there  was  any  fund  in  the  receiver's  hands, 
(which  he  denies)  it  would  be  regarded  as  money  in  court 
for  the  benefit  of  the  creditors  of  this  insolvent  corpora- 
tion, among  whom  are  the  judgment  creditors,  who  make 
this  motion.  But  what  right  or  title  to  the  moneys  in  court 
(if  it  was  there)  do  these  defendants  show  to  entitle  them 
to  the  order  asked  for  by  their  motions?  They  show  no 
Dad  taith  or  mismanagement  of  the  action  on  the  part  of 
the  receiver;  that  he  still  persevered,  after  being  beaten 
at  special  term,  and  appealed  to  the  general  term,  clearly 
is  not  such  evidence ;  it  is  only  evidence  of  perseverance, 
and  nothing  more ;  and  this,  doubtless,  under  legal  advice. 
It  may  be  meritorious  rather  than  censurable.  He  may 
still  persevere  and  appeal  to  a  still  higher  court,  and,  per- 
haps, reverse  the  very  judgments  upon  which  these  motions 
are  based.  Should  he  do  so,  and  finally  succeed,  our  adju- 
dication now  of  his  bad  faith  for  perseverance  would  be 
ridiculously  premature.  Surely  this  court  ought  not  to  be 
asked  to  grant  the  motion  on  such  a  ground.  It  would  be, 
jn  effect,  the  imposing  of  a  penalty  upon  a  party  for  dis- 
agreeing in  opinion  with  the  court,  or  for  not  yielding 
submissively  to  its  first  consideration  of  a  question.  Our 
remark,  "  that  he  is  the  creature  of  the  court,"  applies  to 
him  only  as  the  custodian  or  trustee  of  the  fund;  not  to  his 
independence  as  a  party  to  an  action.  In  the  latter  respect 
he  is  entitled  to  all  the  privileges  of  thought,  arid  freedom 
to  act,  of  any  other  party. 
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Nor  is  it  a  good  ground  for  granting  the  motions,  that 
the  receivers  have  been  in  possession  of  funds  within  some 
recent  period,  sufficient  to  pay  these  judgments.  Nor  is  it 
good  ground  that  the  receivers  have  paid  other  claims 
larger  in  amount  than  these.  In  such  a  motion  the  receiver 
is  not  before  the  court  to  render  a  general  account  of  his 
trust  to  them ;  all  the  parties  in  interest  are  not  there  to 
be  heard ;  nor  is  he  bound  to  render  such  an  account  to 
each  particular  creditor  who  brings  him  up  on  a  like  motion. 
I  know  of  no  such  practice.  If  it  has  ever  been  entertained, 
it  should  be  discouraged,  and  not  followed.  The  trust  fund 
is  now  in  progress  of  collection,  and  in  the  midst  of  uncer- 
tain litigation.  Suits  in  great  numbers  are  depending,  and 
upon  all  the  varieties  of  possible  issues.  Creditors,  who 
first  began,  and  whose  actions  are,  perhaps,  still  depending, 
and  numerous  others  still  in  litigation,  or  yet  to  be  involved 
in  litigation,  have  as  just  a  demand  upon  the  fund  in  court, 
or  in  prospect,  as  those  who  ask  for  this  relief. 

The  first  action  that  happens  to  be  determined  has  no 
superior  equity  upon  the  fund  (if  there  shall  be  one,)  over 
one  who,  perhaps,  has  been  longer  litigating,  but  whose 
action  may  be  still  depending ;  and  it  would  be  the  highest 
inequity  to  order  the  receiver  to  pay  one  creditor  in  full, 
without  evidence  that  there  will  ever  be  a  fund  to  be 
divided,  or  sufficient  means  to  defray  the  ordinary  and 
necessary  expenses  incident  to  securing  the  claims  now 
still  in  litigation.  We  cannot,  without  a  precedent,  con- 
vert such  a  motion  into  a  creditor's  bill.  Nor  is  the  fact 
that  the  receiver  has  paid  apparently  large  bills  to  counsel 
and  assistants,  without  an  order  of  the  court,  any  ground 
for  such  a  motion.  The  receiver  acts  in  all  such  matters 
at  his  peril;  he  has  given  adequate  security  to  take  care 
of  the  fund  ;  his  day  of  reckoning  will  come.  All  persons 
interested  in  the  fund  can,  in  a  proper  manner,  call  him  to 
account.  If,  during  the  time  he  is  litigating,  he  abuses  the 
trust,  or  is  squandering  the  fund,  he  can  be  removed  or 
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restrained  by  the  court;  and  at  the  final  determination  of 
his  trust  he  must  answer  for  his  indiscretion  or  abuse  of 
the  fund,  and  his  sureties  must  respond  to  any  inability  on 
his  part,  or  for  his  delinquency  in  paying  any  unauthorized 
or  unreasonable  demands.  Such  demands  will  not  be 
allowed  in  his  accounting,  merely  because  they  have  been 
paid  by  him. 

If  I  have  rightly  viewed  the  character  of  his  duties,  his 
office,  and  the  rights  of  other  creditors,  these  motions  can- 
not be  granted ;  they  must  be  denied  with  costs. 


SUPREME  COURT. 
JACKSON  agt.  FASSITT  &  WASHBURN  (two  causes.) 

The  service  of  a  copy  of  the  case  and  exceptions  is  equivalent  to  a  formal  notice 
of  appeal  (following  the  case  of  Sherman  agt.  Wells,  14  How.  Pr.  R.) 

By  §§  264  and  265  of  the  Code,  motions  for  new  trials  are  restricted  to  cases  in 
which  verdicts  have  been  rendered  in  trials  before  juries. 

The  liberty  granted  by  a  judge,  or  the  court,  to  enter  up  judgment  for  the  better 
security  of  the  party,  when  motions  for  new  trials  are  pending,  is  at  the  instance 
of  the  party  who  has  obtained  the  verdict,  and  is  for  his  benefit;  and  in  granting 
the  liberty  the  court  has  the  right  to  reserve  to  the  other  party  the  privilege  to 
make  his  motion  for  a  new  trial. 

A  bona  fide  acceptor  of  an  accommodation  draft  for  the  benefit  of  the  drawer,  is 
not  estopped  from  setting  up  usury,  where  the  drawer  represented  to  the  plain- 
tiff (a  third  person)  that  the  draft  was  business  paper. 

New  York  General  Term,  June,  1861. 
Before  CLERKE,  P.  J.,  SUTHERLAND  and  INGRAHAM,  Justices. 
•     MOTION  for  a  new  trial  on  a  case  and  exceptions. 

By  the  court,  CLERKE,  P.  J.  I.  "With  regard  to  the  motion 
to  dismiss  the  appeal  from  the  judgments,  the  question, 
whether  the  service  of  a  copy  of  the  case  and  exceptions 
is  equivalent  to  a  formal  notice  of  appeal,  is  no  longer  an 
open  question  in  this  court.  The  case  of  Sherman  agt. 
Wells,  (14  How.  Pr.  #.,)  expressly  decides  that  it  is.  In 
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that  case,  as  in  this,  it  does  not  appear  that  any  copy  of 
the  case  and  exceptions,  or  any  notice  whatever,  had  been 
served  on  the  clerk. 

II.  Sections  264  and  265  of  the  Code  prescribe  and  regu- 
late the  practice  relative  to  motions  for  new  trials.     Such 
motions  are  evidently  restricted  to  cases  in  which  verdicts 
have  been  rendered  in  trials  before  juries.     The  chapter 
(3d,  title  8,)  in  which  these  sections  are  contained,  is  headed 
"  Trial  by  Jury,"  and  all  its  provisions  apply  only  to  that 
form  of  trial.     The  directions  prescribed  by  these  sections 
are  aimed  at  the  verdict,  and  contemplate  that  the  motion 
for  a  new  trial  must  be  made  before  the  entry  of  the  judg- 
ment, either  before  the  judge  who  has  presided  at  the  trial, 
or  at  a  special  term.     After  the  entry  of  judgment  the  only 
manner  in  which  the  proceedings  can  be  reviewed  is  by  an 
appeal  to  the  general  term.     But  when  the  judgment  is 
allowed  to  be  entered  by  an  order  of  a  judge,  or  the  court, 
for  the  better  security  of  the  party  in  whose  favor  the  ver- 
dict was  rendered,  the  right  may  be  reserved  to  the  other 
party  to  make  his  motion  for  a  new  trial.     The  liberty  to 
enter  up  j-udgment,  when  motions  for  new  trials  are  pend- 
ing, is  at  the  instance  of  the  party  who  has  obtained  the 
verdict,  and  is  for  his  benefit;  and,  in  granting  the  liberty, 
the  court  has  the  right  to  annex  this  condition  to  it.     But 
in  the  present  case  I  cannot  find  that  the  judgments  were 
entered  up  merely  as  security,  or  that  the  court,  or  a  judge, 
made  any  directions  in  regard  to  them ;  they  were  entered 
in  the  ordinary  way,  without  any  stipulation  or  order  that 
the  right  to  move  for  a  new  trial  should  be  reserved.     I 
think,  therefore,  that  the  decision  of  the  special  term  on 
this  point  was  correct. 

III.  As  the  defendants,  however,  are  not  debarred  from 
being  heard  on  the  exceptions  at  the  general  term,  as  we 
have  decided  in  the  first  part  of  this  opinion,  I  shall  pro- 
ceed to  examine  the  question  presented  by  those  exceptions. 

The  actions  were  founded  each  on  a  draft  for  $491.31, 
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dated  September  3d,  1857,  drawn  by  John  Meads,  Jr.,  on 
the  defendants,  Fassitt  &  Washburn,  one  payable  three 
months,  the  other  four  months,  after  date,  to  the  order  of 
Meads,  accepted  by  Fassitt  &  Washburn.  They  were  given 
in  renewal  of  a  draft  for  $963,  dated  February  17th,  1857, 
also  drawn  by  Meads  on  Fassitt  &  Washburn,  and  accepted 
by  them.  Meads  made  the  draft  for  the  purpose  of  raising 
money  for  himself,  and  it  was  accepted  by  Fassitt  &  Wash- 
burn  solely  for  his  accommodation.  On  the  application  of 
Meads  the  plaintiff  discounted  this  original  draft  at  a  rate 
exceeding  legal  interest.  The  plaintiff  held  it  until  matu- 
rity, when  the  drafts  in  suit  were  given  as  a  substitute. 

The  plaintiff  gave  evidence  tending  to  show  that  at  the 
time  he  took  the  original  draft,  Meads,  the  drawer,  repre- 
sented to  him  that  it  was  regular  business  paper,  valid  in 
his  hands,  and  that  he,  the  plaintiff,  bought  it,  relying  upon 
such  representations. 

The  court  charged  the  jury  that,  if  they  "believed  that 
the  drawer  represented  to  the  plaintiff  that  the  bill  was 
drawn  and  accepted  in  the  ordinary  course  of  business,  and 
was  business  paper,  valid  in  his  hands,  and  that  the  plain- 
tiff, in  good  faith,  acted  upon  such  representations,  and 
bought  the  paper  relying  upon  such  representations,  then 
Fassitt  &  Washburn,  defendants,  were  bound  by  them,  and 
estopped  from  setting  up  usury  in  defence." 

To  this  part  of  the  charge  the  defendants  excepted,  and 
asked  the  court  to  charge,  "that  if  the  jury  should  find, 
from  the  evidence,  that  the  original  draft  was  negotiated 
for  the  first  time  to  the  plaintiff,  and  discounted  at  a  rate 
exceeding  lawful  interest,  and  the  draft  in  suit  was  given 
in  renewal  thereof,  and  for  no  other  consideration,  it  was 
usurious  and  void ;  and  these  defendants  could  avail  them- 
selves of  this  defence,  notwithstanding  any  representations." 

The  court  declined  thus  to  charge,  and  defendants'  coun- 
sel excepted. 

It  has  been  settled  in  this  district,  at  general  term,  that 
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a  party  to  accommodation  paper,  who  sells  it  as  business 
paper  at  a  usurious  discount,  is  estopped  from  setting  up 
usury  as  a  defence.  It  is  not  necessary  or  proper  to  con- 
sider the  reasoning  and  principles  upon  which  this  decision 
was  founded.  Although  I  took  no  part  in  it,  I  shall,  of 
course,  deem  it  obligatory  upon  all  the  members  of  the 
court.  The  question  in  the  present  case  extends  further", 
and  is,  where  the  indorser  of  a  promissory  note,  or  the 
acceptor  of  a  bill  or  draft,  gives  it  to  the  maker  or  drawer 
merely  to  enable  him  to  raise  money  on  it  without  any 
directions  or  instructions,  is  he  bound  by  the  representa- 
tions of'  the  maker  or  drawer  that  it  is  business  paper  ? 
Does  the  mere  fact  that  the  indorser  or  acceptor  has  given 
this  accommodation  paper  to  his  friend,  imply  an  authority 
to  make  those  representations  ?  It  is  urged  by  the  plain- 
tiffs' counsel  that  the  defendants,  by  giving  this  paper  to 
Meads,  put  it  into  his  power  to  deceive  the  plaintiff,  and, 
consequently,  that  they  should  be  bound  by  them.  Undoubt- 
edly, if  one  person  puts  another  in  a  position  where  the 
inevitable  or  even  probable  result  is  to  deceive  others  by 
false  representations,  they  may  very  justly  and  properly  be 
taken  as  true  against  the  former.  But  can  this  apply  to 
the  act  of  giving  accommodation  paper  to  another  ?  There 
is  nothing  whatever  in  the  case  to  show  that  the  defend- 
ants had  any  reason  even  to  suspect  that  the  proceeds  of 
the  draft  were  to  be  raised  by  an  usurious  agreement.  The 
commission  of  usury  is  in  the  lender  an  indictable  oifence ; 
and  it  can  never  be  presumed  of  any  man  that  he  intended 
any  participation  in  a  crime,  or  that  he  encouraged  others 
to  perpetrate  it.  It  would  be  extending  the  doctrine  of 
implied  agency  rather  too  far,  that,  in  all  cases,  where  one 
places  an  instrument  in  the  hands  of  another,  which  is 
capable  of  being  employed  in  effecting  a  wrong,  but  quite 
as  capable  of  being  legally  employed,  that  the  former  should 
be  held  responsible  for  the  illegal  employment  of  it.  To 
have  this  effect,  I  should  think  something  more  than  infer- 
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ence  or  presumption  ought  to  be  shown.  The  presumption 
should  be  rather  the  other  way — that  the  defendants  sup- 
posed the  money  was  to  be  legally  raised.  Banks  and 
private  individuals  frequently  discount  paper  at  legal  inte- 
rest, and  are  very  glad  when  money  is  abundant  to  get 
seven  per  cent  for  it;  and  a  creditor  very  often  readily 
accepts  accommodation  paper  as  security  for  his  debt,  with- 
out requiring  anything  more  for  forbearance  than  legal 
interest.  Why  should  we  then  presume  the  defendants 
were  aware  that  this  money  was  to  be  obtained  by  usury  ? 
And  to  imply  any  authority  to  Meads  to  make  these  repre- 
sentations, it  should,  at  least,  be  shown  they  were  aware  of 
this.  As  I  have  already  said,  there  is  not  a  particle  of  evi- 
dence to  show  that  they  ever  suspected  any  such  intention. 

I  think,  therefore,  the  judge  at  the  trial  erred  in  charging 
the  jury  that  if  the  jury  believed  the  drawer  represented 
to  the  plaintiff  that  the  bill  was  draAvn  and  accepted  in  the 
ordinary  course  of  business,  and  was  business  paper  valid 
in  his  hands,  and  that  the  plaintiff  in  good  faith  acted  upon 
such  representations,  and  bought  the  paper  relying  upon 
these  statements,  then  Fassitt  &  Washburn  were  bound  by 
them,  and  estopped  from  setting  up  the  usury  in  defence. 

The  judgment  should  be  reversed,  with  costs. 


SUPREME   COURT. 
ELIJAH  WARD,  resp't  agt.  MARTIN  KALBFLEISH,  appellant. 

An  amendment  of  a  complaint  relates  back  to  the  commencement  of  the  action, 
which  saves  the  statute  of  limitations  from  attaching  to  a  cause  of  action  not 
embraced  in  the  original  complaint. 

An  erroneous  decision  of  a  referee,  which  is  against  the  respondent,  is  no  cause  for 
the  reversal  of  tke  judgment.  Where  there  is  a  legal  ground  for  the  reversal 
of  a  judgment,  the  court  is  not  authorized  to  sustain  it,  for  the  reason  that  an 
equivalent  error  has  been  committed  against  the  respondent. 
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New  York  General  Term,  June,  1861. 
Before  CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 
APPEAL  from  a  judgment  at  special  term,  entered  on  re- 
port of  a  referee. 

By  the  court,  ALLEN,  Justice.  From  a  careful  reading  of 
the  evidence,  in  connection  with  the  findings  of  facts  and 
conclusions  of  law  embodied  in  the  case,  it  is  very  evident 
that  the  plaintiff  has  been  less  careful  in  looking  after  the 
settlement  of  the  case  than  he  would  have  been  had  the 
interests  of  a  client,  rather  than  his  own  interests,  been 
involved.  The  case  does  not,  I  am  convinced,  correctly  set 
forth  the  decisions  of  the  referee ;  and,  perhaps,  if  the  parties 
had  complied  with  the  rules  of  the  court,  and  printed  as  a 
part  of  the  case  the  judgment  roll,  including  the  report  of 
the  referee,  we  should  have  had  something  by  which  to 
correct  the  case  as  settled.  But  as  the  plaintiff  himself,  a 
counsellor  of  this  court,  has  accepted  the  case  as  properly 
settled,  and  consented  to  thus  argue  the  appeal  upon  an 
imperfect  record,  we  may  very  properly  give  judgment  upon 
the  papers,  with  which  he  is  content. 

The  case,  as  settled,  makes  the  referee  find  that  the  claim 
for  services  in  the  Leland  and  Tracy  suit  were  performed 
between  May  1,  1850,  and  March  1,  1851,  and  there  is  no 
evidence  in  the  case  to  show  that  the  services  terminated 
before  March,  1851.  The  action  was  commenced  Septem- 
ber 16,  1856,  less  than  six  years  after  the  last  service 
rendered,  and  at  the  time  of  the  commencement  of  the 
action  was  not  barred  by  the  statute  of  limitations.  But 
the  referee  held  upon  the  trial,  that  the  original  complaint 
did  not  embrace  this  claim,  and  in  August,  1857,  it  was  so 
amended  as  to  include  it,  and  the  trial  proceeded  upon  the 
complaint  as  amended,  and  an  answer  to  it;  and  the  case 
makes  the  referee  decide  that  the  claim  is  barred  because 
more  than  six  years  had  elapsed  after  the  cause  of  action 
had  accrued,  and  before  it  was  admitted  into  the  complaint 
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by  the  amendment.  I  think  the  case  does  the  referee  injus- 
tice, for  the  amendment  relates  back  to  the  commencement 
of  the  action,  and  makes  the  complaint  as  if  it  had  been 
originally  drawn  as  amended.  Suppose  the  summons  had 
been  served  as  it  was  in  September,  1856,  and  no  complaint 
had  been  served  until  1857,  the  statute  of  limitations  and 
a  defence  under  it  would  have  had  respect  to  the  com- 
mencement of  the  action,  rather  than  the  service  of  the 
complaint  or  the  issue  joined  in  the  action.  Amendments 
are  not  unfrequently  allowed  rather  than  nonsuit  the  plain- 
tiff, to  save  a  cause  of  action  from  the  effect  of  the  statute 
of  limitations.  Assuming  that  the  referee  decided  as  repre- 
sented, the  decision  was  erroneous;  but  this  error  was 
against  the  plaintiff,  and  is  not,  therefore,  cause  for  reversal 
of  the  judgment.  Another  claim,  however,  which  was 
allowed  to  the  plaintiff  by  the  referee,  was  clearly  barred 
by  the  statute  of  limitations,  that  for  services  in  the  action 
in  the  justices'  court,  the  last  services  in  which  was  rendered 
April  29,  1850,  more  than  six  years  before  the  commence- 
ment of  the  action.  From  the  amount  of  the  judgment  the 
evidence  of  the  value  of  the  different  services,  but  for  the 
positive  statement  in  the  case,  my  impression  would  have 
been  that  the  referee  had  in  truth  allowed  the  plaintiff  for 
all  the  services  claimed,  except  for  those  in  the  justices' 
court,  and  that  the  fifty  dollars  rejected  as  barred  by  the 
statute  of  limitations  was  for  the  latter.  In  that  view  the 
judgment  would  be  right,  but  we  must  take  the  case  as  it 
is ;  and  for  the  error  apparent,  in  the  allowance  of  the  claim 
•  for  services  barred  by  the  statute,  the  judgment  must  be 
reversed.  We  are  not  permitted  to  sustain  the  judgment, 
for  the  reason  that  an  equivalent  error  has  been  committed 
against  the  plaintiff. 

Judgment  must  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 
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SUPREME  COURT. 
COOK  agt.  FARNAM. 

Where  a  tenant  in  common  of  premises  sold  on  foreclosure  or  partition,  has  not  been 
properly  served  with  process,  the  purchaser  will  not  be  compelled  to  complete 
his  purchase. 

Where  the  statute,  in  reference  to  service  of  process  on  absent  defendants,  has  not 
been  strictly  complied  with,  to  wit,  for  the  want  of  evidence  that  the  residence  of 
such  defendants  could  not  be  ascertained  "  with  reasonable  diligence,"  the  order 
of  sale  and  proceedings  are  fatally  defective. 

New  York  General  Term,  June,  1861. 
Before  CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 
APPEAL  from  order  of  Judge  INGRAHAM,  denying  motion 
that  purchaser  complete  purchase  and  sale  in  partition. 

Mr.  ARNOUX,  for  appellant. 
Mr.  PARSONS,  for  respondent. 

By  the  court,  ALLEN,  Justice.  The  objections  to  the  title 
is  that  one  of  the  infant  heirs-at-law  of  the  former  owner, 
and  a  tenant  in  common  of  the  premises  sold,  was  not  pro- 
perly served  with  process. 

At  the  time  of  the  commencement  of  this  action  she  re- 
sided in  California,  and  was  and  still  is  an  infant  under  the 
age  of  twenty-one  years.  An  order  for  the  service  of  the 
summons  upon  her,  by  publishing  the  same,  was  made  by 
Judge  ROOSEVELT,  upon  the  affidavit  of  the  plaintiff,  an 
aunt  of  the  infant  'defendant.  His  order  did  not  direct  a 
deposit  of  the  summons  and  complaint  in  the  post-office, 
directed  to  the  defendant,  at  her  place  of  residence.  The 
affidavit  did  not  show,  nor  did  it  appear  in  any  way,  that 
the  residence  of  the  infant  was  unknown  to  the  plaintiff, 
and  could  not  with  reasonable  diligence  be  ascertained  by 
her.  (Code,  §135.)  The  only  statement  in  the  affidavit 
bearing  upon  the  question  is,  "that  George  Dunphill  and 


NEW  YORK  PRACTICE  REPORTS.        287 


Cook  agrt.  Farnam. 


Josephine  Dunphill  (the  infant)  resided  in  the  state  of  Cali- 
fornia, but  their  present  place  of  residence  therein  deponent 
is  unable  to  state  " — implying,  that  she  had  known  where 
they  had  resided  at  one  time,  without  its  appearing  that 
they  had  removed  at  all  from  such  place  of  residence.  The 
affidavit  is  entirely  consistent  with  the  fact  that  they  had 
resided,  within  the  knowledge  of  the  deponent,  at  Benecia, 
or  any  other  given  place,  and  still  resided  there,  the  indi- 
vidual making  the  affidavit  having  no  reason  to  suppose  or 
believe  that  they  had  removed,  but  excusing  herself  for 
denying  present  knowledge  of  their  residence,  by  reason  of 
the  \vant  of  that  present  knowledge,  which  is  the  result  of 
an  actual  arid  recent  visit  to  their  domicil. 

But,  conceding  that  the  affidavit  was  honestly  made,  and 
the  plaintiff  had  no  knowledge  or  belief  as  to  the  place  of 
residence  of  the  absentees,  the  statute  was  not  complied 
with,  for  the  want  of  evidence  that  their  residence  could 
not  be  ascertained  "  with  reasonable  diligence."  It  is  pal- 
pable that  slight  diligence  only  would  have  been  necessary 
to  ascertain  where  they  resided.  But  the  statutory  pro- 
ceedings for  acquiring  jurisdiction  of  absent  defendants 
must  be  strictly  complied  with  to  give  the  court  jurisdic- 
tion. The  jurisdiction  is  strictly  statutory,  and  can  only 
be  acquired  in  the  mode  prescribed  by  the  statute.  (Hal- 
lett  agt.  Righters,  13  How.,  43;  Burham  agt.  Peabody,  3  id., 
109;  Kendall  agt.  Washburn,  14  id.,  380.)  Even  admission 
of  the  service  of  process  out  of  the  state  is  ineffectual  to 
give  the  court  jurisdiction  in  personam.  (Litckfield  agt. 
Burnett,  5  id.,  341 ;)  and  see  Eustice  agt.  Thomas,  (5  How., 
45.)  As  the  infant  could  not  convey  her  estate,  she  can- 
not by  any  covenant  confer  jurisdiction  upon  the  court,  or 
ratify  or  approve  the  order  of  sale.  Her  power  of  attorney 
to  Mr.  Lamar  is  a  nullity. 

The  order  at  special  term  must  be  affirmed  with  costs. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THOMAS  McSpEDON  and  CHAS.  W.  BAKER, 
appellants  agt.  THE  BOARD  OF  SUPERVISORS  of  the  county 
of  New  York,  respondents. 

New  York  General  Term,  May,  1861. 

CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 

IN  November,  1859,  the  appellants  made  an  application 
to  the  supreme  court  for  a  writ  of  mandamus  to  compel  the 
respondents  to  convene  and  raise  by  tax  the  sum  of  $193,- 
820.26,  to  defray  expenses  alleged  to  have  been  incurred 
by  the  commissioners  of  records,  under  a  contract  made 
with  the  appellants  to  collate,  print  and  bind  the  indexes 
of  the  records  in  the  office  of  the  register  of  the  city  and 
county  of  New  York.  The  matter  was  heard  before  Mr. 
Justice  INGRAHAM,  who  rendered  a  decision  denying  the 
application  of  the  appellants.  (Reported  18  How.,  152.) 

The  decision  was  appealed  from  and  the  case  was  argued 
in  February  last. 

The  court  affirmed  the  decision  of  Justice  INGRAHAM. 

J.  W.  EDMONDS  and  JAS.  T.  BRADY,  for  appellants. 
A.  R.  LAWRENCE,  Jr.,  for  respondents. 
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NEW  YORK  SUPERIOR  COURT 

THE  MAYOR,  &c.,  of  the  City  of  New  York,  respondents 
agt.  THE  PARKER  VEIN  STEAMSHIP  COMPANY,  appellants. 

In  an  action  upon  a  penal  bond  for  the  payment  of  rent,  which,  in  a  certain  lease, 
was  covenanted  by  the  defendants,  to  be  paid  for  the  privilege  of  collecting  wharf- 
age accruing  from  the  use  of  certain  piers, 

Held  that  the  defendants  could  not  set  up  as  a  counterclaim  the  erection  of  certain 
fixtures  on  the  piers,  of  which  they  claimed  to  be  owners,  and  which  they  alleged 
they  were  entitled  to  remove ;  but  the  plaintiffs  forbade  such  removal,  and  pre- 
vented the  same,  and  took  possession  thereof. 

The  rule  settled  by  the  court  of  appeals  in  Walter  agt.  Bennett,  (16  JV.  Y.  R.}  250,) 
that  when  the  cause  of  action  is  alleged  as  a  tort,  there  can  be  no  recovery  as  upon 
contract,  although  the  facts  alleged  would  have  sustained  such  an  action,  is  equally 
applicable  to  a  counterclaim. 

Heard  General  Term,  Jan.,  1861.    Decided  June  15,  1861. 
HOFFMAN  and  WOODRUFF,  Justices. 
APPEAL  from  judgment  at  special  term. 

H.  H.  ANDERSON,  for  respondents. 
J.  M.  VANCOTT,  for  appellants.       » 

By  the  court,  WOODRUFF,  Justice.  We  are  of  opinion  that 
the  facts  alleged  in  the  defendants'  answer  are  not  available 
to  the  defendants  as  a  counterclaim  within  the  meaning  of 
that  term,  as  employed  and  defined  in  the  Code;  and,  there- 
fore, whether  they  constitute  a  cause  of  action  in  favor  of 
the  Parker  Vein  Steamship  Company  or  not,  they  cannot 
te  used  to  defeat  the  plaintiffs'  recovery  herein. 

The  plaintiffs'  action  is  brought  upon  a  penal  bond  signed 
and  sealed  by  all  of  the  defendants,  conditioned  for  the  pay- 
ment of  the  rent  which,  in  a  certain  lease,  was  covenanted 
by  the  Parker  Vein  Steamship  Company,  to  be  paid  for  the 
privilege  of  collecting  the  wharfage  accruing  from  the  use 
of  certain  piers  by  vessels  occupying  the  same. 

The  action  was,  therefore,  an  action  of  contract. 

VOL.  XXI.  19 

• 
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The  alleged  counterclaim  is  simply  and  purely  (if  the 
facts  alleged  are  a  cause  of  action)  a  claim  to  recover  dam- 
ages for  a  tort.  The  allegation  is  that  the  Parker  Vein 
Steamship  Company  erected  certain  fixtures,  &c.,  on  one 
of  the  piers,  of  which  fixtures  the  company  was  owner,  and 
was  entitled  to  recover  the  same,  and  would  have  done  so, 
but  the  plaintiffs  forbade  such  removal,  and  prevented  the 
same,  and  took  possession  of  such  fixtures,  &c.,  &c.,  con- 
verted them  to  their  own  use,  and  the  plaintiffs  thereby 
became  liable  to  account  for  the  same  and  pay  to  the  de- 
fendants the  value  thereof.  Now,  if  upon  these  facts  the 
plaintiffs  are  liable  for  the  value  of  the  fixtures,  that  liabil- 
ity did  not  arise  on  contract.  There  was  no  provision  in 
the  so-called  lease,  nor  in  the  bond,  by  which  it  was  stipu- 
lated that  the  company  might  erect  anything  on  the  pier, 
or  that  if  they  did  so  they  might  remove  the  same.  The 
taking  possession  and  conversion  thereof  to  the  plaintiffs' 
use,  therefore,  no  more  created  a  cause  of  action  arising  on 
contract,  than  the  seizure  and  conversion  by  the  plaintiffs 
of  any  personal  property  of  the  company  found  in  any  other 
place  would  have  done.  It  was  simply  and  only  a  tort. 
Although  it  has  been  sometimes  intimated  that  the  injured 
party  might  waive  the  tort,  and  bring  an  action  on  an  im- 
plied promise  to  pay  for  the  goods  taken,  we  think  that  a 
counterclaim,  "  arising  on  contract,"  cannot  be  made  upon 
any  such  fiction. 

Formerly  it  was  held,  that  when  goods  so  taken  were 
sold,  and  the  wrong-doer  received  the  money,  the  owner 
had  a  right  to  treat  that  money  as  his  own,  and  sue  for  it 
as  so  much  money  had  and  received,  and  this  was  the  whole 
extent  and  the  true  limit  of  the  rule,  that  the  owner  might 
waive  the  tort  and  bring  assumpsit. 

If  in  modern  times  countenance  has  been  given  to  the 
idea  that  the  owner  of  goods,  tortiously  detained  from  him 
by  a  wrong-doer,  may  sue  for  their  value  in  an  action  which 
would  have  been  termed  assumpsit,  we  are  of  opinion  that 
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the  legislature,  when  a  counterclaim  was  defined,  in  the 
second  subdivision  of  section  150,  as  a  cause  of  action 
arising  on  contract,  did  not  mean  a  cause  of  action  which 
was  founded  upon  a  tort,  and  where,  in  truth,  no  contract 
existed. 

If  we  are  correct  in  this,  then  the  facts  alleged  did  not 
constitute  a  counterclaim,  available  to  the  defendants  in 
this  action ;  and,  on  the  other  hand,  if  this  idea  of  waiving 
the  tort,  and  claiming  the  value  of  the  property  "  in  assump- 
sit,"  or  upon  an  implied  contract  to  pay  therefor,  be  enter- 
tained, then  the  case  of  Walter  agt.  Bennett  (16  JV.  F.  jR.,  250) 
is  a  direct  authority  established  by  the  court  of  appeals, 
that  when  the  cause  of  action  is  alleged  as  a  tort,  there  can 
be  no  recovery  as  upon  contract,  although  the  facts  alleged 
would  have  sustained  such  an  action.  The  rule  thus  set- 
tled is  equally  applicable  to  a  counterclaim,  which  is  in 
substance  a  complaint  upon  an  affirmative  cause  of  action 
on  the  part  of  the  defendant. 

This  view  is,  therefore,  equally  fatal  to  the  defendants' 
claim  in  the  present  case. 

The  other  clause  of  the  section  defining  a  counterclaim 
describes  it  as  "  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiffs'  claim,  or  connected  with  the  subject 
of  the  action." 

Now,  the  contract  set  forth  in  the  plaintiffs'  complaint, 
is  the  defendants'  express  covenant  to  pay  the  rent  accrued 
upon  the  plaintiffs'  lease  to  the  company.  The  subject  of 
f  the  action  is  either  the  rent  itself  or  the  claim  of  the  plain- 
tiffs thereto. 

Neither  the  defendants'  title  to  the  fixtures,  nor  the  plain- 
tiffs' conversion  thereof,  arose  out  of  the  lease  or  the  cove- 
nant for  the  payment  of  the  rent.  Neither  the  lease  nor 
the  covenant  contemplated  nor  provided  for  the  erection  of 
the  fixtures,  nor  for  any  privilege  of  removing  the  same  if 
erected.  The  company  did  not  bring  them  there  in  pursu- 
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ance  of  the  lease  or  covenant,  nor  did  the  plaintiffs  convert 
them  in  violation  of  either. 

It  is  true  that  but  for  the  lease  the  defendants  would 
have  had  no  interest  to  promote  by  bringing  them  there, 
and  no  motive,  therefore,  to  erect  them.  So,  also,  the 
seizure  or  the  conversion  thereof  by  the  plaintiffs  was  not 
the  result  of  the  lease  or  covenant ;  and  yet  if  they  had  not 
been  upon  that  pier,  it  may  be  said  that  the  plaintiffs  would 
not  have  taken  them.  But  the  cause  of  action  (if  any)  was 
in  all  respects  precisely  the  same  as  it  would  be  had  the 
plaintiffs  taken  possession  of  the  like  fixtures  belonging  to 
that  company  at  any  other  place  whatever. 

The  fixtures  were  in  no  manner  connected  with  the  rent 
due  to  the  plaintiffs,  nor  with  the  plaintiffs'  claim  to  such 
rent.  Neither  the  erection  of  the  fixtures  nor  the  use  nor 
enjoyment  thereof  could  affect  either.  They  may  or  may 
not  have  been  useful  to  enable  the  company  to  collect 
wharfage,  though  it  is  difficult  for  us  to  perceive  how  they 
would  contribute  to  its  increase.  But  if  never  brought 
there,  the  rent  would  have  been  the  same,  and  the  plain- 
tiffs' title  thereto  the  same. 

The  views  expressed  in  Drake  agt.  Cockroft,  (4  E.  D. 
Smith's  R.,  34,)  Gleason  agt.  Moe,  (2  Duer's  Rep.,  639,) 
Bogardus  agt.  Parker,  (7  How.  Pr.  Rep.,  305,)  McKenzie 
agt.  Farrell,  (4  Bosw.  Rep.,  202,  3,)  and  Moffat  agt.  Van 
Doren,  (id.,  609,)  sustain  these  suggestions,  and  so  in  our 
judgment  does  the  decision  in  The  Zenia  Bank  agt.  Lee, 
(2  Bosw.  R.,  694.)  In  that  case  it  is  said  that  "  the  right 
of  the  plaintiff  to  claim,  and  the  right  of  the  defendant  to 
counterclaim  upon  any  given  or  supposed  facts  in  contro- 
versy must,  we  think,  be  reciprocal." 

We  think  it  clear  that  if  the  Parker  Vein  Steamship 
Company  had  brought  their  action,  declaring  in  the  terms 
of  their  answer  for  the  wrongful  taking  and  conversion  of 
the  fixtures  in  question,  the  plaintiffs  could  not,  by  way  of 
counterclaim,  have  set  up  that  that  company  was  indebted 
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to  them  for  rent  under  the  grant  of  wharfage  mentioned  in 
the  complaint. 

We  are  not  to  be  regarded  as  holding  that,  under  the 
facts  alleged  in  the  answer,  the  plaintiffs  are  liable  for  the 
value  of  the  fixtures  in  question,  but  we  rest  our  decision 
upon  the  ground  that  the  facts  alleged  do  not  constitute 
a  cause  of  action,  that  is,  the  subject  of  a  counterclaim 
which  can  be  allowed  in  this  action. 

The  judgment  should  be  affirmed. 


NEW  YORK  COMMON  PLEAS. 
HENRY  RASQUIN  agt.  THE  KNICKERBOCKER  STAGE  COMPANY. 

Whera  a  settlement  of  an  action  before  verdict  or  judgment  is  privately  effected 
between  the  parties,  with  a  design  of  preventing  the  attorney  from  obtaining 
his  costs,  the  court  will,  notwithstanding  the  settlement,  and  though  the  attor- 
ney has  given  no  notice  of  his  claim  for  costs,  allow  him  to  go  on  and  collect  them. 

The  court  interposes  upon  the  general  principle  that  it  is  equitable  and  right  to 
protect  the  attorney  against  a  dishonest  combination  between  the  parties,  to  de- 
prive him  of  the  fruits  of  his  labor  and  services.  {And  it  seems  to  lie  difficult 
to  see  how,  under  the  Code,  the  parties  can  privately  settle  a  cause  without 
its  raising  a  legal  presumption  of  fraud  in  rights  of  the  attorney. — REP.) 

General  Term,  July,  1861. 
Before  DALY,  BRADY  and  HILTON,  Judges. 
APPEAL  from  an  order  denying  defendants  motion  to  dis- 
continue the  action. 

A.  R.  LAWRENCE,  Jr.,  for  defendants. 
CLEGG  &  SEMLER,  for  plaintiff. 

By  the  court,  DALY,  F.  J.  This  was  a  motion  on  the  part 
of  the  defendants  for  an  order  discontinuing  the  suit  on  the 
ground  that  it  had  been  settled  between  the  plaintiff  and 
the  defendants.  The  action  was  brought  by  the  plaintiff, 
to  recover  for  the  loss  of  service  and  the  expense  he  had 
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been  put  to,  in  consequence  of  an  injury  sustained  by  his 
son,  arising  from  the  negligence  of  the  defendants'  servants, 
in  which  the  plaintiff  laid  his  damages  at  two  thousand 
dollars.  The  cause  had  been  at  issue  for  eleven  months, 
during  which  period  it  had  been  twice  reached,  and  was 
ready  for  trial  on  the  part  of  the  plaintiff,  but  was  put  off 
on  the  defendants'  motion.  A  settlement  was  then  effected 
between  the  president  of  the  stage  company  and  the  plain- 
tiff, without  the  knowledge  of  the  plaintiff's  attorney,  by 
the  defendants  paying  to  the  plaintiff  three  hundred  and 
fifty  dollars,  and  the  plaintiff  executing  and  delivering  to 
the  defendants  a  written  instrument,  by  which  he  discharged 
them  from  all  claim  or  claims  growing  out  of  the  accident, 
declaring  that  it  was  the  express  understanding  that  they 
were  not  to  pay  any  more  costs  and  charges  of  any  kind 
than  were  embraced  in  the  above-named  sum.  The  next 
day  after  this  settlement  was  effected,  the  plaintiff's  attor- 
ney wrote  to  his  client,  informing  him  that  the  cause  would 
be  on  the  day  calendar  for  trial,  on  the  following  Monday, 
and  requesting  him  to  call  for  subpoenas  for  his  witnesses, 
to  which  the  plaintiff  answered  by  letter,  that  his  means 
did  not  allow  him  to  continue  the  suit,  and  directing  his 
attorney  to  let  it  rest.  Though  the  plaintiff's  attorneys  did 
not  notify  the  defendants  that  they  had  a  claim  for  costs, 
and  that  they  were  not  to  settle  or  compromise  with  the 
plaintiff;  Mr.  Clegg,  one  of  the  attorneys,  swears  that  he 
was  informed  and  believes  that  the  defendants  knew  of  the 
right  of  the  attorneys  to  the  costs  of  the  action,  and  that 
they  combined  with  the  plaintiff  to  defraud  them  out  of 
their  costs ;  that  they  knew  that  the  plaintiff  was  totally 
irresponsible,  and  that  they  made  the  first  overtures  to  him, 
and  induced  him  to  act  without  the  knowledge  of  the  attor- 
neys and  in  fraud  of  their  rights ;  and  as  this  is  not  denied 
on  the  part  of  the  defendants,  nor  on  the  part  of  the  presi- 
dent, by  whom  the  settlement  was  made,  it  must  be  taken 
to  be  true. 
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Where  a  settlement  is  privately  effected  between  the 
parties,  with  the  design  of  preventing  the  attorney  from 
obtaining  his  costs,  the  court  will,  notwithstanding  the 
settlement,  allow  the  attorney  to  go  on  and  collect  the 
costs  in  the  action,  that  he  may  thereby  secure  himself. 
(The  People  agt.  Hardenburgh,  8  Johns.,  259;  Pindar  agt. 
Morris,  1  Car.,  165;  Read  agt.  Dupper,  6  T.  R.,  361;  Ckap- 
ma?i  agt.  How,  1  Taunt.,  341.) 

That  there  was  such  a  combination  in  this  case  is,  as  I 
have  said,  not  denied ;  but  the  defendants  insist  that  before 
verdict  or  judgment  the  attorney  can  have  no  lien,  except 
upon  money  paid  into  court ;  that  there  must  be  something 
to  which  his  lien  will  attach,  and  that  that  does  not  exist 
until  the  liability  of  the  defendant  or  of  the  plaintiff  is 
ascertained  by  verdict  or  by  the  entry  of  judgment.  They 
claim  the  rule  to  be  that  if,  after  verdict  rendered  or  judg- 
ment entered,  the  parties  settle  in  fraud  of  the  attorney's 
lien,  the  court  will  allow  him  to  enforce  the  judgment  to 
the  extent  of  the  costs  included  in  it,  and  even  then  only 
where  he  has  given  notice  to  the  defendant  of  his  lien.  The 
case  of  Swain  agt.  Senate  (5  Bos.  fy  Put.,  99)  is  expressly 
to  the  contrary.  In  that  case  there  was  a  collusive  settle- 
ment before  judgment,  and  the  attorney  had  given  no  notice 
of  his  claim  for  costs;  yet  he  was  allowed  to  enter  judg- 
ment and  to  issue  a  scire  facias  against  the  bail.  Th3  court 
said  that  it  was  a  fraudulent  attempt'  to  deprive  the  attor- 
ney of  his  costs,  and  that,  therefore,  the  plaintiff's  attorney 
ought  to  be  at  liberty  to  proceed  for  his  costs,  and  to  re- 
•  cover  nominal  damages. 

We  are  referred  to  the  case  of  Ex  parte  Harte  (1  Barn,  fy 
Jldolph.  462)  to  show  that  where  the  action  is  for  unliqui- 
dated damages,  the  parties  may  settle,  even  though  the 
attorney  has  given  notice  to  the  defendant  not  to  compro- 
mise or  settle  the  suit  without  'his  consent,  and  in  which 
the  court  refused  to  aid  the  attorney.  The  court  did  notice 
that  feature  as  distinguishing  it  from  the  preceding  cases, 
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which  were  for  the  recovery  of  a  liquidated  amount,  but 
they  also  put  their  decision  upon  the  ground  that  there  was 
no  collusion  in  that  case.  Where  there  is  collusion,  it  can 
make  no  difference  whether  the  damages  claimed  are  liqui- 
dated or  not.  The  power  of  the  court  is  not  limited  to 
cases  where  the  action  is  brought  for  a  liquidated  sum,  but 
it  interposes  upon  the  general  principle  that  it  is  equitable 
and  right  to  protect  the  attorney  against  a  dishonest  com- 
bination between  the  parties  to  deprive  him  of  the  fruits 
of  his  labor  and  services.  The  plaintiff's  attorney  had  a 
right  to  go  on  and  enter  up  judgment  for  the  costs,  and 
the  motion  of  the  defendants  for  an  order  discontinuing 
the  action  was  properly  denied. 


COURT  OP  APPEALS. 

THE  NEW  YORK  ICE  COMPANY  agt.  THE  NORTHWESTERN 
INSURANCE  COMPANY. 

No  appeal  lies  to  the  court  of  appeals  from  a  decision  of  a  general  term  reversing  an 

order  at  special  term  amending  a  judgment. 
It  seems  that  no  appeal  lies  to  the  general  term  from  the  order  of  a  special  term 

amending  a  judgment  by  granting  leave  to  a  party  to  amend  his  pleading  and 

proceed  in  the  action. 
A  judgment  may  be  amended  by  the  court  at  any  time  before  the  time  for  an  appeal 

has  expired,  and  probably  afterwards. 
A  complaint  may  unite  legal  and  equitable  causes  of  action,  and  if  the  evidence 

sustains  either  the  legal  or  equitable  cause  of  action,  judgment  should  be  rendered 

accordingly,  whether  the  cause  be  tried  at  the  circuit  or  at  special  term.     (This 

is  adverse  to  the  decision  made  at  special  term,  20  How.  P-r.  R.,  424.) 
The  legislature  has  united  law  and  equity  to  the  fullest  extent,  and  its  constitutional 

power  to  do  so  is  now  firmly  settled. 
Rubens  agt.  Joel,  (13  N.  Y.  R.,  488,)  is  an  authority  for  the  rule  that  a  creditor 

at  large  cannot  sustain  a  creditor's  action,  and  for  nothing  more.     (Dobson  agt. 

Pearce,l2  N.  Y.R.,I66,and  Phillips  agt.  Gorham,  17  N.  Y.R.,  270,  reaffirmed.) 

N.  MERRITT  and  F.  R.  SHERMAN,  for  plaintiffs. 
W.  C.  NoYESj/or  defendants. 
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By  the  court,  COMSTOCK,  C.  J.  The  object  of  the  suit  was 
to  recover  the  sum  of  $4,000,  in  which  the  defendants,  by  a 
fire  policy,  insured  the  plaintiffs.  In  the  complaint  it  was 
stated  that  a  certain  clause  in  the  policy,  descriptive  of  the 
subject  of  insurance,  was  inserted  by  mistake,  and  that  the 
defendants,  taking  advantage  of  that  clause,  had  refused  to 
pay  the  loss.  The  prayer  of  the  complaint  was  for  the 
recovery  of  the  $4,000,  and,  if  necessary,  that  the  contract 
be  exorcised  by  striking  out  the  clause  in  question.  The 
case  was  tried  before  Mr.  Justice  INGRAHAM,  who  dismissed 
the  complaint.  The  decision  proceeded  solely  on  the  ground 
that  the  plaintiffs  had  not  made  out  a  right  to  have  the 
contract  reformed ;  but  no  determination  was  made  that 
the  plaintiffs  were  not  entitled  to  recover  on  the  policy  as 
it  actually  was.  The  learned  justice  was  of  opinion  that 
such  a  recovery  could  not  be  had  without  instituting  a  new 
suit,  and  the  judgment  was  accordingly  without  prejudice 
to  the  right  of  bringing  another.  But  the  plaintiffs  after- 
wards ascertained  that  by  a  provision  in  the  policy,  action 
must  be  brought  within  twelve  months  after  a  loss,  and  that 
it  was  too  late  to  begin  de  novo.  They  then  moved  the 
special  term  to  amend  the  order  of  dismissal,  by  inserting 
leave  to  file  a  complaint  "at  law"  in  the  same  action,  and 
an  order  granting  such  amendment  was  made.  From  this 
order  the  defendants  appealed  to  the  general  term,  where 
the  same  was  reversed,  and  from  the  order  of  reversal  the 
plaintiffs  appealed  to  this  court.  The  defendants  move  to 
dismiss  this  appeal. 

I  confess  myself  unable  to  see  why  the  plaintiffs  were  not 
entitled  to  a  reformation  of  the  contract.  The  learned 
justice  who  tried  the  case,  in  the  opinion  given  by  him, 
after  referring  to  the  evidence,  observes :  "  The  only  con- 
clusion I  can  adopt  on  this  evidence  is,  that  there  was  a 
mutual  mistake  as  to  the  description  of  the  premises,  arising 
from  a  misunderstanding  of  the  parties  in  the  original  nego- 
tiation of  the  contract,  and  that  the  defendants'  agent,  in 
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making  the  policy,  made  it  as  he  intended  it  should  be, 
when  he  agreed  to  insure  the  property.  The  policy  was 
made  according  to  the  description  entered  by  him  in  the 
books  of  the  company,"  &c.  Now,  if  the  mis-description  of 
the  subject  of  insurance  was  material,  and  was  entered  in 
the  books  of  the  company,  and  found  its  way  into  the  policy 
in  consequence  of  a  mutual  mistake  or  misunderstanding  of 
the  parties,  it  seems  to  me  that  a  proper  case  was  made  out 
for  a  reformation. 

In  the  next  place,  I  am  of  opinion  that  it  was  erroneous 
to  turn  the  plaintiff  out  of  court,  on  the  mere  ground  that 
he  had  not  entitled  himself  to  the  equitable  relief  demanded, 
if  there  was  still  enough  left  of  his  case  to  entitle  him  to 
recover  the  sum  in  which  he  was  insured.  No  suggestion 
was  made  that  the  complaint  did  not  show  a  good  cause  of 
action  for  this  money,  even  after  striking  out  all  the  allega- 
tions and  the  prayer  on  the  subject  of  equitable  relief.  But 
because  it  contained  those  allegations,  and  because  those 
were  tried  without  a  jury,  and  tried  unsuccessfully,  the 
court  refused  to  entertain  the  case  for  the  relief  to  which 
the  plaintiff  was  in  fact  entitled,  that  is  to  say,  for  a  re- 
covery of  the  money  without  reforming  the  contract.  This 
ruling  proceeded  wholly  on  the  authority  of  the  case  of 
Rubens  agt.  Joel,  in  this  court,  (3  Kernan,  488,)  which  it  is 
intimated  was  a  departure  from  previous  cases  also  in  this 
court.  But  this  is  a  mistake.  In  that  case  a  debtor  had 
made,  as  it  was  alleged,  a  fraudulent  assignment  of  his  pro- 
perty, and  a  creditor,  by  simple  contract,  commenced  a  suit 
against  the  assignor  and  assignee,  praying  a  recovery  of 
his  debt,  and  for  an  injunction  to  restrain  the  alienation  of 
the  property  assigned. 

The  questions  in  the  case  arose  on  demurrer,  put  in  by 
the  assignee,  and  the  point  determined  in  this  court  was, 
that  such  a  creditor  was  not  entitled,  in  such  a  case,  to 
equitable  relief  by  injunction.  We  all  thought  that  the 
creditor  had  no  standing  in  court,  legal  or  equitable,  as 
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against  the  assignee,  until  after  judgment  against  his 
debtor ;  and  whatever  was  said  beyond  this  is  to  be  taken 
as  individual  opinion  merely.  The  doctrine  of  the  previ- 
ous cases  (2  Kernan,  266,  336,)  favorable  to  uniting  in  the 
same  action  legal  and  equitable  grounds  of  relief,  was  not 
intended  to  be  disturbed;  and  a  case  in  this  court  of  a 
later  date  has  reaffirmed  that  doctrine  in  the  most  explicit 
manner.  (Phillips  agt.  Gorham,  17  JV*.  F.  R.,  270.)  In  this 
case  the  point  was  very  distinctly  presented,  and  it  was 
decided  upon  the  fullest  consideration.  I  think  it  proper 
to  mention  that  the  reason  why  I  expressed  no  opinion  in 
the  case  was,  that  I  hesitated  in  regard  to  the  power  of  the 
legislature  under  the  constitution  to  abrogate  all  the  dis- 
tinctions between  legal  and  equitable  actions.  That  such 
was  the  expressed  intention  of  the  legislature  in  the  Code 
of  Procedure  I  never  had  any  doubt.  Both  of  these  ques- 
tions must  now  be  considered  at  rest. 

And  in  the  next  place  I  do  not  see  the  grounds  upon 
which  the  court  below  in  general  term  reversed  the  order 
of  the  special  term,  giving  to  the  plaintiff  the  right  to  put 
in  a  new  or  amend  the  complaint  in  the  action.  I  think  the 
complaint  was  perfectly  good,  and  that  no  amendment  or 
substitution  was  necessary.  It  was  much  more  clearly  good 
in  the  so-called  legal  than  in  the  so-called  equitable  aspect 
of  the  case.  Nevertheless  the  court  corrected  the  judgment 
by  adding  the  words  "  or  the  plaintiff  may  serve  a  new  com- 
plaint at  law  in  this  action  on  payment,"  &c.  The  judg- 
ment was  entered  December  23d,  1859,  notice  of  the  motion 
t  for  leave  to  add  this  clause  to  it  was  given  in  February 
following,  and  the  order  granting  leave  was  made  in  July 
following. 

It  is  suggested  in  the  opposing  papers  that  the  judgment 
had  become  perfect  and  final  before  the  motion  was  made. 
I  do  not  see  the  force  of  this  suggestion.  The  judgment 
was  perfect  as  soon  as  pronounced  and  entered.  It  would 
become  final  when  the  time  for  appealing  should  expire ; 
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but  there  is  no  pretence  that  this  time  was  ever  limited  by 
serving  on  the  plaintiff  the  notice  required  for  that  pur- 
pose (Code,  §  332.)  I  think  the  power  of  the  court  to  modify 
or  amend  the  judgment  cannot  be  questioned.  Even  if  the 
time  for  appealing  had  expired,  I  am  by  no  means  prepared 
to  admit  that  this  power  would  be  lost.  At  all  events,  so 
long  as  the  judgment  was  subject  to  an  appeal,  it  was 
subject  to  such  corrections  and  modifications  as  the  court 
which  pronounced  it  might  in  its  discretion  think  proper 
to  make.  The  administration  of  justice  would  be  extremely 
imperfect  if  this  power  did  not  exist.  In  this  case  the 
complaint  had  been  dismissed  at  the  trial  because  the  plain- 
tiffs had  failed  (as  the  court  thought)  to  prove  the  equit- 
able ground  of  relief  which  he  had  alleged.  By  the  modifi- 
cation afterwards  directed,  leave  was  given  to  file  and  serve 
a  different,  that  is  to  say,  an  amended  complaint.  The 
judgment  then  was  no  longer  absolute,  but  it  would  become 
so  unless  the  plaintiff  within  twenty  days  amended  his  com- 
plaint and  paid  the  specified  costs.  If  an  amendment  was 
thought  necessary,  this  would  have  been  extremely  proper 
as  an  original  disposition  of  the  case  at  the  trial.  As  the 
time  for  bringing  a  new  suit  had  expired,  justice  plainly 
required  that  the  case  should  be  put  in  this  situation ;  and 
as  it  was  not  so  done  at  the  trial,  it  was  just  that  the  omis- 
sion should  be  supplied  afterwards.  In  the  next  place,  I 
am  of  opinion  that  the  supreme  court  had  no  right  to  enter- 
tain the  appeal  at  all  from  the  order  of  the  special  term. 
That  order,  in  its  substance  and  nature,  simply  allowed  a 
pleading  to  be  amended  in  furtherance  of  the  justice  of  the 
case.  Such  orders  rest  in  the  discretion  of  the  court  which 
makes  them,  and  they  involve  no  substantial  right,  and  they 
are  not  reviewable  on  appeal.  They  do  not  belong  to  either 
class  of  orders  which,  according  to  the  Code,  may  be  re- 
examined  at  the  general  term  (Code,  §  349.)  As  incidental 
to  the  amendment  applied  for  in  this  case,  it  was  necessary 
to  modify  the  judgment  in  its  absolute  character.  But 
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this  was  only  a  part  of  the  discretion  to  be  exercised  on 
the  application. 

Not  even  in  this  view  was  any  substantial  right  involved, 
because  it  was  merely  a  question  of  practice  whether  the 
legal  merits  of  the  case  should  be  tried  under  an  amend- 
ment of  the  pleading,  or  in  a  new  action.  Leave  to  bring 
a  new  action  had  been  originally  given.  The  amendment 
simply  gave  leave  in  the  plaintiff's  election  to  go  on  in  the 
same  action  after  reforming  his  complaint.  In  all  this  I 
see  nothing  but  practice  and  a  discretion  which  afforded 
no  ground  for  a  review. 

But  the  inquiry  remains  whether  the  order  of  reversal 
pronounced  at  the  general  term  can  be  reversed  in  this 
court.  We  regret  to  find  that  there  is  no  provision  of  law 
.which  authorizes  such  an  appeal.  The  order  appealed 
from  does  not,  we  think,  "in  effect  determine  the  action 
and  prevent  a  judgment  from  which  an  appeal  might  be 
taken."  (Code,  §11,  sub.  2.)  On  the  contrary,  it  leaves  in 
force  a  judgment  in  the  action  rendered  upon  the  trial, 
from  which  an  appeal  might  have  been  taken,  and,  so  far 
as  we  know,  may  still  be  taken. 

The  case,  therefore,  does  not  seem  to  be  contained  in  any 
of  the  subdivisions  of  the  eleventh  section  of  the  Code, 
which  is  the  only  authority  for  appeals  to  this  court. 

The  appeal  must,  therefore,  be  dismissed,  but  without 
costs. 


302  NEW  YORK  PRACTICE  REPORTS. 


New  York  Ice  Company  agt.  Parker. 


NEW  YORK  SUPERIOR  COURT. 

THE  NEW  YORK  ICE  COMPANY,  respondent  agt.  RANSOM 
PARKER,  appellant. 

Proof  of  the  admission  of  the  correctness  of  a  bill  of  goods  by  the  vendee,  and  no  dis- 
pute on  the  trial  as  to  the  amount,  is  proof  of  the  sale  and  delivery  of  the  goods. 

A  claim  against  all  the  persons  who  compose  a  corporation,  jointly,  cannot  be  pleaded 
as  a  set-off,  as  against  a  claim  made  by  the  corporation  as  such. 

The  plaintiffs  agreed  to  furnish  ice  to  defendant  for  one  year ;  the  plaintiffs,  a  corpo- 
ration, established  a  rule  that  their  customers  should  not  sell  ice  bought  of  them 
less  than  a  certain  price,  and  established  a  board  to  hear  complaints  against  per- 
sons violating  the  rule.  The  defendant  broke  it;  was  tried  before  the  board; 
found  guilty,  and,  as  a  punishment,  his  supply  of  ice  was  stopped  for  three  days, 
to  his  great  injury. 

Held  that  this  rule  having  been  known  to  the  defendant  when  he  was  making  his 
contract,  he  could  not  maintain  a  claim  against  the  company  for  damages  occa- 
sioned by  the  plaintiffs'  ceasing  to  supply  him  with  ice. 

General  Term,  June,  1861. 

Before  BOSWORTH,  Ch.  J.,  HOFFMAN  and  WOODRUFF,  Justices. 

THIS  was  an  appeal  from  an  order  denying  a  motion  for 
a  new  trial,  and  from  a  judgment  entered  in  favor  of  the 
plaintiffs,  for  the  sum  of  $5,215.50  damages,  interest  and 
costs.  The  cause  was  tried  before  Justice  ROBERTSON  and 
a  jury.  Under  the  charge  of  the  court  a  verdict  was 
rendered  for  the  plaintiffs.  The  complaint  set  forth  that 
the  plaintiffs  are  a  corporation  for  dealing  in  ice  in  the  city 
of  New  York  and  elsewhere ;  that  the  defendant  had  been 
in  the  habit  of  purchasing  ice  from  them ;  that  at  different 
times  between  the  24th  day  of  July,  1858,  and  the  1st  day 
of  January,  1859,  he  had  bought  and  had  delivered  to  him, 
in  the  aggregate  from  them,  ice  to  the  value  of  $4,507.55, 
and  that  he  was  still  indebted  to  the  plaintiffs  in  that 
amount,  as  he  has  admitted.  The  defendant  in  his  answer 
admitted  that  he  had  purchased  quantities  of  ice  from  the 
plaintiffs,  but  denied  that  the  amounts  and  sums  mentioned 
are  correct,  and  put  the  plaintiffs  to  prove  the  same.  The 
defendant  also  set  up  as  a  distinct  defence,  and  by  way  of 
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counterclaim:  1st.  That  in  the  fall  of  1856  he  was  a  mem- 
ber of  a  partnership  or  association  in  the  city  of  New  York, 
existing  under  the  laws  of  the  state,  by  the  name  of  "  The 
Independent  Ice  Company;"  that  by  the  by-laws  of  said 
company  no  member  shall  sell  out  his  interest  in  it  either 
without  the  consent  of  the  shareholders,  each  and  every  of 
them,  or  without  purchasing  the  interest  of  such  members 
as  would  dissent  from  his  doing  so ;  that  while  said  by- 
laws were  in  force  all  the  members  of  the  Independent  Ice 
Company,  except  the  defendant  and  one  other  person,  sold 
their  shares  in  the  same  to  the  New  York  Ice  Company, 
without  the  consent  and  in  spite  of  the  protest  of  the  de- 
fendant against  the  proceeding ;  that  the  members  of  the 
New  York  Ice  Company  were  formerly  members  of  the  Inde- 
pendent Ice  Company,  and  are  now  plaintiffs  in  this  action ; 
that  at  the  time  of  the  said  sale  of  the  Independent  Ice 
Company's  stock  the  defendant  held  of  it  $21,802.50,  and 
that  amount  was  the  market  value  of  it ;  that  by  reason  of 
said  sale  the  stock  became  worthless ;  that  no  stock  of  the 
plaintiffs'  company  had  ever  been  issued  to  him  (the  de- 
fendant) in  lieu  of  the  stock  held  by  him  of  the  Independ- 
ent Ice  Company;  but  that  stock  of  the  New  York  Ice 
Company  had  been  issued  to  every  member  of  the  Inde- 
pendent Ice  Company,  except  the  defendant ;  and  that  the 
stock  of  the  plaintiffs'  company  is  not  worth  near  as  much 
as  the  stock  of  the  Independent  Ice  Company  was  at  the 
time  of  said  unauthorized  sale.  2d.  As  another  defence, 
(the  3d  one  in  the  complaint)  the  defendant  alleged  that 
•  the  said  sale  having  been  effected,  and  the  plaintiffs  having 
constituted  themselves  a  company  from  the  Independent 
Ice  Company,  and  in  the  manner  aforesaid,  commenced 
doing  business ;  that  the  defendant's  business  being  to  buy 
ice  at  wholesale,  and  to  sell  the  same  at  retail,  he,  in  the 
summer  of  1857,  in  order  to  fulfil  the  contracts  he  had 
made  with  his  customers,  found  it  necessary  to  purchase 
ice  of  the  plaintiff's  company  ;  that  they  contracted  and 
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agreed  to  sell  to  him,  on  credit,  all  the  ice  he  would  require 
for  the  purpose  aforesaid ;  that  in  violation  of  their  said 
contract,  on  the  12th  day  of  May,  1858,  they  refused  for 
three  days  to  supply  him  with  ice ;  that  he,  the  defendant, 
for  that  reason  failed  to  supply  his  customers  with  ice ; 
that  reports  as  to  said  failure  injurious  to  his  business  were 
spread  about ;  that,  consequently,  many  of  his  customers 
refused  to  be  supplied  thereafter  with  ice  by  him ;  and 
that,  by  reason  of  said  reports,  and  the  refusal  of  the  said 
plaintiffs  to  perform  their  contract,  he  had  suffered  damage 
to  the  amount  of  $10,000.  3d.  As  another  defence,  that 
in  the  month  of  January,  1857,  he  was  employed  by  the 
plaintiffs'  company,  and  rendered  services  to  them,  the  value 
and  expense  of  which  were  $174.38,  and,  therefore,  that  he 
demanded  judgment  for  $3,600. 

The  plaintiffs,  by  their  reply,  put  in  issue  all  the  allega- 
tions of  the  answer  in  relation  to  ceasing  for  the  three  days 
to  supply  him  with  ice.  They  alleged,  that  prior  to  the 
12th  day  of  June,  (May)  1858,  the  defendant  had  agreed 
with  the  plaintiffs'  company  that  he  would  not  sell  ice  to  a 
certain  class  of  persons  known  to  be  customers  of  other  ice 
dealers;  nor  to  sell  ice  to  any  one  at  an  under  price ;  that 
the  defendant  violated  said  agreement  in  both  particulars, 
and  did  so  after  he  had  received  notice  from  one  of  the 
plaintiffs  to  refrain,  or  that  the  company  would  sell  him  n« 
more  ice.  The  plaintiffs  admitted  that  they  employed  the 
defendant  to  do  some  work  at  New  Rochelle,  but  denied 
that  the  work  done  was  worth  the  sum  claimed  ($176.38.) 
The  jury,  under  the  charge  of  the  court,  rendered  a  verdict 
for  the  plaintiffs  for  $4,895.96.  No  exceptions  were  taken 
to  the  charge ;  nor  is  it  set  forth  in  the  case ;  the  excep- 
tions on  which  the  case  comes  from  below  arise  upon  the 
rulings  of  the  court  during  the  course  of  the  trial. 
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1st.  To  the  ruling  of  the  court  in  excluding  all  evidence 
in  regard  to  the  counterclaim  set  forth  in  the  second  allega- 
tion in  the  answer,  on  the  ground  that  a  counterclaim 
could  be  set  up  on  a  claim  for  unliquidated  damages  arising 
on  a  contract  different  from  that  on  which  the  action  was 
brought.  (4  E.  D.  Smith,  285;  Code,  §150,  and  case  of 
Merrill  agt.  Salmons.) 

2d.  To  the  exclusion  of  evidence  going  to  show  the  dam- 
age occasioned  to  the  defendant  by  the  stoppage  of  his 
supply  of  ice ;  the  effect  of  it ;  and  the  preceding  mentioned 
ruling  having  been  to  wholly  deprive  the  defendant  of  the 
benefit  of  the  counterclaim  set  forth  in  the  third  subdivision 
of  his  answer,  as  well  as  to  deprive  him  of  the  benefit  of 
the  first  and  second  counterclaims,  which  latter,  it  is  argued, 
arose  out  of  the  same  contract  as  that  for  which  the  action 
was  brought,  and  is  a  proper  subject  for  a  counterclaim 
(Mayor,  fyc.,  agt.  Malie,  3  Kern.,  161;  La  Farge  agt.  Hal- 
sey,  1  Bos.,  171;)  and  it  was  further  maintained  that  the 
plaintiffs  admitted  the  defendant's  right  to  present  his  claim 
in  form  of  a  counterclaim,  by  replying  to  it. 

3d.  To  the  admission  of  a  witness'  testimony  made  from 
arid  based  on  non-original  entries  in  plaintiffs'  ledger.  Vari- 
ous other  points  were  taken  by  the  counsel  for  the  defence, 
which  need  not  be  here  cited,  as  they  are  referred  to  par- 
ticularly, and  at  length,  in  the  decision  of  the  court. 

Mr.  MERRILL,  for  respondents. 

By  the  court,  HOFFMAN,  Justice.  I.  The  counsel  for  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiffs  had  not  proved  the  sale  and  delivery  of 
the  ice ;  the  motion  was  denied  and  an  exception  taken. 
The  plaintiffs  had  proved  that  the  defendant  had  called, 
and  had  gone  over  the  figures  of  the  bills,  with  the  secre- 
tary of  the  company,  and  had  admitted  them  to  be,  in  the 
main,  correct;  the  sum  total  of  the  balance  was  $4,507, 
VOL.  XXI.  20 
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and  some  cents.  He  stated  that  there  was  no  objection  to 
the  bill ;  this  was  in  September,  1858.  Before  the  arbi- 
trators, also,  there  was  no  dispute  as  to  the  amount  of  the 
bill.  This  exception  is  clearly  untenable. 

II.  The  plaintiffs'  counsel  objected  to  any  evidence  in 
regard  to  the  first  counterclaim,  which  is  set  forth  in  the 
second  allegation  of  the  answer.  The  court  sustained  the 
objection,  and  the  defendant's  counsel  excepted  to  the  ruling 
of  the  court.  Whatever  cause  of  action  could  by  possibil- 
ity have  arisen  to  the  defendant,  upon  the  facts  stated  in 
this  counterclaim,  would  arise  against  his  associates  in  the 
former  company,  or  partnership,  as  individuals,  and  upon 
a  breach  of  their  contract  with  him.  This  took  place  in 
the  fall  of  1856.  In  another  part  of  his  answer  he  states 
that  the  plaintiffs  contracted  to  sell  ice  to  him,  to  enable 
him  to  perform  his  engagements,  involving  thereby  the  ad- 
mission that  he  contracted  with  them  to  purchase  ice. 
Thus  the  case  is  one  of  an  alleged  demand,  against  several 
individuals,  formerly  partners  with  the  defendant,  offered 
to  be  applied  in  extinction  of  a  demand  by  a  corporation 
with  which  he  has  dealt,  because  some,  or  most  of  the  cor- 
porators, were  members  of  the  former  association.  The 
learned  judge  was  clearly  right  in  his  ruling  upon  this 
point.  (Peabody  agt.  Bloomer,  3  Mb.  JR.,  353.) 

The  rulings  connected  with  the  third  clause  of  the  answer, 
being  the  second  counterclaim,  gave  rise  to  the  most  of 
the  defendant's  exceptions.  Upon  the  examination  of  Mr. 
Thorp,  president  of  the  company,  he  was  asked  by  the  de- 
fendant's counsel  if  the  company  had  stopped  the  delivery 
of  ice  to  Parker  at  one  time,  and  was  answered  they  had ; 
and  was  again  asked  by  the  same  counsel  why  he  stopped 
delivering  ice  to  Parker.  The  witness  replied  that  an  ex- 
planation was  necessary  •  that  there  was  a  custom  of  the 
trade  by  which  "  we"  agreed  to  sell  at  certain  prices.  The 
counsel  of  the  defendant  objected  to  testimony  on  the  sub- 
ject of  customs  of  the  trade ;  the  court  overruled  the  objec- 
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tion,  and  directed  the  witness  to  give  the  proposed  expla- 
nation ;  and  the  counsel  for  the  defendant  excepted  to  it. 
The  witness  stated  that  Parker,  with  others,  had  agreed  to 
sell  at  certain  prices,  and  upon  failing  to  do  so  there  was 
a  certain  penalty.  Parker  broke  the  agreement,  and  the 
penalty  was  the  cutting  off  of  his  supply  of  ice.  There 
was  a  board  to  try  such  cases,  and  Parker  appeared  at  the 
board.  The  evidence  elicited  by  the  defendant's  own  ques- 
tion is,  therefore,  in  substance,  that  Parker  had  entered 
into  an  agreement  which  he  had  violated,  and  this  justified 
the  stoppage  of  the  ice ;  that  there  was  a  board  or  body 
constituted  to  inquire  into  such  matters,  and  he  recognized 
it.  In  truth,  there  is  nothing  of  evidence  as  to  custom 
proper  stated  by  the  witness.  So  in  regard  to  the  excep- 
tion as  to  the  terms  of  the  arrangement  between  the  dealers 
having  been  made  known  to  Parker,  and  of  a  committee 
trying  causes  of  a  breach  of  such  arrangement,  and  other 
exceptions  of  a  similar  nature.  Parker  entered  into  the 
arrangement,  became  a  party  to  the  conditions,  and  brought 
a  complaint  himself.  By  an  express  contract  he  submitted 
not  only  to  the  conditions,  but  to  the  mode  of  ascertaining 
the  violation  of  them.  All  testimony,  therefore,  under  this 
head,  was  rightly  admitted.  Other  exceptions  go  to  the 
refusal  of  the  judge  to  admit  questions  as  to  how  many 
wagons  the  defendant  was  employing  in  his  business  when 
the  ice  was  stopped ;  to  what  contracts  he  then  had  for 
the  delivery  of  ice ;  what  was  the  effect  upon  his  business 
'generally,  and  as  to  his  loss  of  customers.  Testimony  as 
to  the  amount  of  ice  he  received  from  day  to  day  from  the 
company,  and  testimony  as  to  the  retail  price  at  which  he 
sold  it  to  his  customers  were  admitted. 

There  is  one  general  view  which  renders  the  considera- 
tion of  these  several  exceptions  in  detail  unnecessary. 
There  was  no  evidence  sufficient  to  justify  a  finding  that 
the  defendant  knew  of,  and  agreed  to  be  bound  by  the 
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rules  as  to  encroaching  upon  other  seller's  rights,  and  as 
to  underselling,  and  that  he  had  violated  them.  The  issue 
was  raised  in  the  reply.  We  are  to  assume  that  the  judge 
charged  properly  as  to  all  the  points  in  issue ;  hence  that 
this  was  submitted  to  the  jury  to  answer ;  and  we  think 
the  verdict  has  answered  that  the  plaintiffs  were  warranted 
in  stopping  the  ice,  because  we  think  that  no  allowance 
has  been  made  to  the  defendant  on  account  of  this  counter- 
claim. 

The  verdict  was  for  the  sum  of  $4,895.96 ;  the  balance 
adjusted  and  proven  as  of  the  first  day  of  January,  1859, 
was  $4,507.55  ;  the  interest  to  the  tenth  day  of  November,  as 
deposed  to,  was  $584.36,  making  an  aggregate  of  $5,093.89. 
There  is  an  error  in  the  figures  as  to  the  interest,  probably, 
which,  however,  is  of  no  importance.  It  is  not  beyond  a 
doubt  that  the  amount  claimed  for  services  and  disburse- 
ments at  New  E-ochelle,  by  the  defendant,  was  allowed ;  the 
reply  admits  the  services,  contesting  the  value  only ;  the 
claim  was  proven  at  $173.50  ;  in  the  answer  it  is  stated  at 
$174.38.  If  the  jury  deduct  this  $174.38  from  the  prin- 
cipal of  the  plaintiff's  demand,  $4,507.55,  and  computed 
interest  on  the  balance  from  January  1st,  1859,  to  the  10th 
day  of  November,  1860,  the  sum  will  differ,  by  my  compu- 
tation from  the  verdict,  by  a  sum  less  than  two  dollars  of 
excess,  being  $4,897.50.  The  counsel  of  the  plaintiffs  states 
in  his  points,  that  this  counterclaim  was  allowed  in  the 
computation,  and  we  think  this  was  the  case.  The  jury, 
then,  could  not  have  allowed  anything  for  the  counter- 
claim, arising  from  the  stoppage  of  the  ice  ;  and  if  so,  must 
have  rejected  it,  because  the  demand  was  not  established. 
It  is  to  be  regretted  that  the  case  has  not  so  much  of  the 
charge  of  the  judge,  as  to  these  points,  as  would  have  re- 
moved all  ambiguity  from  them. 

Another  and  remaining  exception  to  be  noticed  relates 
to  the  reference  made  by  the  witness  to  the  ledger.  It  was 
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only  to  refresh,  by  his  own  entries,  his  memory  as  to  the 
aggregate  amount  of  the  ice  furnished;  the  amount  or 
balance  which  he  thus  ascertained  was  stated  to  the  de- 
fendant ;  the  accounts  were  shown  him,  and  the  sum  admit- 
ted to  be  due.  The  exception  cannot  be  sustained. 
The  judgment  must  be  affirmed,  with  costs. 


. 

SUPREME  COURT. 

f\r(  JOSEPH  BARTON,  respondent  agt.  AVELINE  BEER  and  another, 

appellants. 

Whenever  femes  covert  may  sue  and  be  sued  as  femes  sole,  they  are  sued  hy  the 
same  process  and  in  the  same  form,  and  the  same  form  of  judgment  given  against 
them  as  if  they  were  not  covert.  x 

Since  the  act  of  March  20,  1860,  married  women  may  be  sued  in  an  action  at  law, 
and  their  liabilities  enforced  by  judgment  and  execution  in  all  cases  when  they 
arise  in  relation  to  their  separate  estate. 

Thus,  where  a  married  woman,  in  1859,  purchased  cigars  in  her  business  of  a  grocer, 
which  she  was  carrying  on  in  her  own  name,  and  for  which  she  gave  her  note,  and 
which  note  in  April,  1860,  was  renewed,  signed  by  herself  and  her  husband, 

Held,  that  though  the  original  contract  and  note  given  under  it  were  void,  and  did 
not  divest  the  plaintiff  of  the  legal  title  to  the  property,  yet,  by  the  act  of  1860, 
authorizing  the  wife  to  carry  on  trade  and  business  in  her  own  name,  she  was 
capaciated  to  buy  the  cigars,  and  did  buy  them,  by  giving  her  note  in  I860, 
whereby  they  became  her  separate  property. 

Fifth  District,  General  Term,  July,  1861. 

ALLEN,  MULLIN,  BACON  and  MORGAN,  Justices. 

THIS  action  arose  in  justice's  court.  In  the  fall  of  1859 
Aveline  Beer,  a  married  woman,  doing  business  in  her  own 
name,  purchased  a  quantity  of  cigars  of  the  plaintiff.  In 
April,  1860,  she  gave  to  plaintiff  her  note,  signed  by  her- 
self and  by  her  husband,  for  $75. 

On  the  trial  before  the  justice,  the  defendant,  Aveline 
Beer,  admitted  the  note,  that  it  was  given  to  renew  a  note 
given  for  cigars  purchased  by  her  in  1859,  and  that  at  that 
time  defendant,  Aveline  Beer,  was  doing  business  in  her 
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own  name,  and  that  the  cigars  were  bought  for  her  said 
business. 

It  was  also  admitted  by  plaintiff,  that  in  1859  defendant 
Aveline  was  a  married  woman,  having  a  husband  living, 
and  that  she  continued,  and  now  is,  a  married  woman. 

The  plaintiff  obtained  judgment,  which  was  affirmed  by 
the  county  court  of  Onondaga  county,  and  the  defendant 
appealed  to  this  court. 

HUNT  &  FRYER,  for  appellant. 
GRAY  &  BATES,  for  respondent. 

By  the  court,  ALLEN,  Justice.  At  the  time  of  the  pur- 
chase of  the  cigars,  for  which  the  first  note  was  given,  the 
defendant  Aveline  being  then,  as  now,  a  married  woman, 
living  with  her  husband,  had  not  capacity  to  contract,  and 
the  contract  of  purchase  was  void,  and  vested  no  property 
in  the  cigars  in  her.  Her  note  was  also  void.  Had  the 
cigars  come  to  the  possession  of  the  husband,  or  if  they 
were  bought  by  the  wife  with  his  knowledge  and  assent, 
he  might  have  been  liable  for  them.  But  the  cigars  were 
not  applied  to  the  use  of  the  husband,  and  the  debt  has  at 
no  time  been  treated  as  his  debt.  On  the  contrary,  the 
admission  is,  that  at  the  time  of  the  giving  of  the  note  in 
suit,  "  the  stock  of  goods  and  cigars  were  the  separate  pro- 
perty" of  the  feme  defendant.  The  sale  in  1859  being  void, 
and  vesting  no  property  in  the  goods  in  the  wife,  the  cigars, 
although  in  her  possession  under  this  void  contract,  re- 
mained the  property  of  the  plaintiff,  for  which  he  might 
have  brought  trover,  and  the  contract  of  sale  would  have 
been  no  defence.  In  Smith  agt.  Plumer,  (K.  B.,  52,  G.  3, 
cited  in  2  Sandf.  Rep.,  476,  note  (/,)  and  in  Peek's  Evidence, 
(Jim.  ed.  of  1824,  p.  497,)  it  was  held  that  when  the  person 
to  whom  goods  were  let  was  a  married  woman,  living  sepa- 
rate from  her  husband,  she  was  unable  to  gain  any  property 
in  them,  and  that,  therefore,  such  a  bailment  did  not  de- 
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prive  the  real  owner  of  his  action  of  trover.  (  S.  C.  reported 
15  East,  607.)  There  was  no  evidence  in  the  case  before 
us  that  the  husband  had  adopted  the  contract,  and  the 
admission  negatives  any  presumption  that  he  had  at  any 
time  adopted  or  assumed  the  contract,  or  exercised  any 
control  over  the  goods.  The  law  of  1860  (S.  L.,  157,  §2) 
relieved  the  defendant  Aveline  from  her  disabilities,  and 
entitled  her  to  carry  on  her  trade  or  business,  and  perform 
any  labor  and  services  on  her  sole  and  separate  account. 

The  power  to  carry  on  any  trade  or  business  includes 
the  ability  to  make  all  contracts  incident  to  such  trade  or 
business ;  and  the  same  act  (§  8,)  by  exempting  the  hus- 
band from  all  liability  upon  or  in  respect  to  bargains  or 
contracts  made  by  the  wife  in  or  about  the  carrying  on  of 
her  trade  or  business,  recognizes  the  ability  of  the  wife  to 
make  executory  contracts,  which  may  be  valid  as  against 
her,  notwithstanding  her  coverture.  At  the  date  of  the 
note  in  suit,  April  11,  1860,  ihefeme  defendant  was  engaged 
in  carrying  on  her  business  of  a  grocer  under  the  act  of 
March  20,  1860,  and  was  in  possession  of  the  cigars,  which 
were  the  legal  property  of  the  plaintiff.  She  was  then 
capacitated  to  buy  them,  and  did  give  the  note  in  suit  for 
the  purchase  price  of  them,  and  thus  by  that  promise  to 
pay  acquired  a  valid  title  to  the  cigars;  and  as  it  is  admit- 
ted in  terms  we  must  take  the  fact,  the  cigars  became  and 
"  were  her  separate  property,"  and  as  a  part  of  her  stock 
in  trade.  It  is  urged  that  the  cigars  became  by  the  pur- 
chase in  1859  the  property  of  the  husband;  and  if  this 
were  so,  then  there  was  no  consideration  to  uphold  the  note 
as  against  the  wife,  given  in  April,  1860. 

But  the  difficulty  of  this  objection  to  the  plaintiff's  right 
to  recover  is  admitted  away.  There  was  no  evidence,  and 
the  case  was  decided  upon  admissions  of  the  parties,  and 
the  admissions  are  conclusive  against  this  view  of  the  trans- 
action in  1859.  The  same  act,  before  referred  to,  declares 
that  a  married  woman  may  be  sued  and  sue  in  all  matters 
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having  relation  to  her  separate  property  in  the  same  man- 
ner as  if  she  were  a  feme  sole. 

By  §  114  of  the  Code  she  could  sue  and  be  sued  alone,  and 
without  her  husband,  in  all  actions  relating  to  her  separate 
estate;  so  that  this  section  (7)  of  the  act  of  1860  was  not 
wanted  for  that  purpose ;  but  the  intent  was  to  make  the 
forms  of  procedure  for  and  against  married  women,  in  all 
actions  in  which  they  could  sue  or  be  sued  alone,  as  they 
would  be  in  actions  for  or  against  any  other  party  not  under 
any  disability ;  and  without  giving  this  effect  the  section 
has  no  meaning,  and  works  no  change  in  the  law  or  in  the 
forms  of  action,  or  course  of  procedure  in  the  actions  con- 
cerning the  separate'  property  of  a  married  woman.  The 
act  may  'be  as  suggested,  and  very  likely  will  prove  to  be 
very  mischievous,  and  pregnant  with  much  evil ;  but  that 
must  be  mended  by  the  legislature.  Whenever  fern  es  covert 
may  sue  and  be  sued  as  femes  sole,  they  are  sued  by  the 
same  process  and  in  the  same  form,  and  the  same  form  of 
judgment  given  against  them  as  if  they  were  not  covert. 
(1  Ld.  Raym.,  147.)  Indeed,  the  capacity  conferred  upon 
her,  to  contract  liabilities  and  incur  debts,  creates  the 
necessity  of  a  corresponding  liability  to  action;  for  the 
evil  would  be  greater  than  it  otherwise  would  be  if  she 
may  impose  upon  the  public,  by  making  contracts,  for  which 
neither  she  or  her  husband  is  liable.  If  she  acts  as  &feme 
sole  she  ought,  in  justice  to  the  public,  to  be  subjected  to 
all  the  duties  and  liabilities  of  a  feme  sole.  (Per  Lord 
Loughborough,  1  H.  BL,  349 ;  Walford  agt.  Duchess  de 
Pierse,  2  Esp.  Rep.,  554.) 

The  judgment  must  be  affirmed. 
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SUPREME  COURT. 

THOMAS  GAL  WAY  and  others  agt.  THE  UNITED  STATES  STEAM 
SUGAR  REFINING  COMPANY  and  others. 

The  law  forbids  transfers  of  property  by  corporations  in  contemplation  of  insolvency. 
And  suffering  a  creditor  to  obtain  judgment,  while  the  corporation  is  insolvent,  with 

a  view  to  give  such  creditor  a  preference,  is  illegal,  as  resulting  in  the  transfer  of 

the  property  of  the  corporation. 
The  courts  are  authorized  to  restrain  by  injunction  any  creditor  from  proceeding  at 

law,  and  obtaining  a  preference. 

JVeto  York  Special  Term,  July,  1861. 
MOTION  to  continue  injunction,  and  the  appointment  of  a 
receiver. 

LEONARD,  Justice.  The  law  forbids  transfers  of  property 
by  incorporations  in  contemplation  of  insolvency. 

Suffering  a  creditor  to  obtain  judgment  in  the  manner 
and  to  the  extent  charged  in  this  complaint,  while  the 
defendants'  corporation  is  insolvent,  with  a  view  to  give 
such  creditor  a  preference,  is,  in  my  opinion,  illegal  on  the 
part  of  the  trustees  or  directors.  Such  a  judgment  will 
result  in  the  transfer  of  the  property  of  the  corporation. 

The  company  is  wholly  unable  to  pay  its  debts  at  present. 

Our  statutes  contemplate  an  equal  division  of  the  pro- 
perty of  insolvent  corporations  among  their  creditors. 

The  courts  are  authorized  to  restrain  any  creditor  from 
proceeding  at  law,  and  obtaining  a  preference.  (Sec.  65, 
p.  767,  5th  ed.,  3  JR.  S.) 

The  injunction  is  authorized  on  behalf  of  any  creditor. 
(Sec.  43,  p.  763.) 

The  question  to  be  tried  is,  whether  or  not  the  trustees 
or  directors  are  illegally  or  fraudulently  permitting  certain 
creditors  of  the  corporation,  of  a  favored  class,  to  obtain  a 
preference  over  other  creditors  by  judgment;  or,  at  least, 
that  is  one  inquiry  in  the  case,  and  certainly  it  is  the  ques- 
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tion  in  this  case  wherein  there  is  the  least  doubt  as  to  the 
jurisdiction  of  this  court  to  interfere  or  grant  relief. 

The  injunction  against  the  corporation  and  its  trustees, 
or  directors,  must  be  continued. 

As  to  the  creditors  of  the  company  the  injunction  must 
be  so  far  modified  as  to  permit  them  to  enter  judgments, 
which  are  to  stand  as  security  only  subject  to  the  judgment 
of  this  court  as  to  the  validity  and  effect  thereof  on  the 
final  hearing  in  this  action. 

I  find  no  authority  for  the  appointment  of  a  receiver,  and 
the  motion  in  that  respect  is  denied. 

Ten  dollars  costs  of'  the  motion  to  the  party  finally  pre- 
vailing. 

Order  to  be  settled  by  the  plaintiffs  on  one  day's  notice 
to  defendants'  attorneys. 


SUPREME  COURT. 

ROBERT  L.  VAN  BERGEN  agt.  JOHN  ACKLES,  THOMAS  BRADLEY, 
ROBERT  MITCHELL  and  ANDREW  BRADLEY. 

After  a  case  or  exceptions  has  been  settled  and  filed  with  the  clerk,  it  may  be  taken 
prima  facie,  in  the  further  progress  of  the  action,  as  evidence  of  the  facts  therein 
appearing. 

Where,  in  an  action  of  trespass  on  land,  the  defendants  justified  on  the  ground  that 
the  locus  in  quo  was  a  public  highway,  and  one  of  them,  as  overseer  of  highways, 
had  been  directed  by  a  warrant  issued  by  the  commissioners  of  highways,  to  go 
on  and  work  the  road,  and  that  the  other  defendants  were,  by  the  directions  of 
the  overseer,  aiding  and  assisting  him, 

Held,  on  a  verdict  and  judgment  for  defendants,  that  they  were  entitled  under  the 
etatute  (2  E.  S.,  617,  §  24,  1st  ed.)  to  double  costs. 

Cortland  adjourned  Special  Term,  March  25,  1861. 

MOTION  by  defendants  for  double  costs. 

The  action  was  in  trespass  for  an  alleged  unlawful  entry 
of  the  defendants  upon  the  land  of  the  plaintiff  in  Novem- 
ber, 1858. 
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The  defendants  set  up  in  their  answer  that  the  land  on 
which  the  alleged  trespass  was  committed  was  a  public 
highway,  and  that  whatever  they  did  upon  it  they  did  as 
highway  laborers,  and  by  order  of  the  commissioners  of 
highways  of  the  town  of  Preble. 

It  was  proved  on  the  trial  that  the  commissioners  of 
highways  delivered  to  John  Ackles,  (one  of  the  defend- 
ants,) who  was  an  overseer  of  highways,  a  road  warrant, 
which  directed  him  to  go  on  and  work  the  road,  and  to 
call  out  the  men  in  his  road  district  to  work  the  road  ; 
that  the  road  was  in  his  district,  and  that  the  other  defend- 
ants worked  under  Ackles,  as  overseer  of  highways,  in 
opening  the  road. 

The  defendants  had  a  verdict  at  the  circuit.  The  plain- 
tiff made  a  case  containing  exceptions  to  the  decision  of  the 
court,  which  were  ordered  to  be  heard  in  the  first  instance 
at  the  general  term. 

At  general  term  judgment  was  rendered  for  the  defendants. 
The  defendants  then  made  a  motion  for  double  costs. 

HORATIO  BALLARD,ybr  the  motion. 
L.  H.  &  F.  HISCOCK,  opposed. 

PARKER,  Justice.  A  motion  for  double  costs  is  made  in 
this  case  by  the  defendants,  on  the  ground  that  they  are 
within  the  provisions  of  the  statute.  (2  R.  S.t  617,  §  24, 
1st  ed.) 

The  motion  is  made  upon  the  case  and  exceptions,  on 
which  a  motion  for  a  new  trial  was  heard  at  general  term, 
and  denied,  judgment  being  ordered  for  the  defendants  on 
the  verdict  rendered  at  the  circuit. 

The  plaintiff's  counsel  insists  that  the  case  and  excep- 
tions are  not  the  proper  evidence  of  the  facts  therein  shown 
for  the  purpose  of  this  motion  ;  that  being  made  for  another 
purpose  they  cannot  be  used  for  this. 

No  objection  is  taken  to  any  want  of  specifying  them  in 
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the  notice  of  this  motion,  as  the  papers  on  which  the  motion 
would  be  made. 

After  a  case  or  exceptions  has  been  settled  it  is  filed  with 
the  clerk,  and  becomes  a  record  of  the  court  j  and  I  think 
it  may  be  taken  prima  facie  in  the  further  progress  of  the 
action  as  evidence  of  the  facts  therein  appearing. 

It  appears,  then,  from  the  case  and  exceptions  which 
embody  the  pleadings,  that  the  action  was  brought  to  re- 
cover damages  against  the  defendants,  for  breaking  the 
plaintiff's  close,  and  cutting  down  and  destroying  his 
timber ;  that  the  answer  denied  the  allegations  of  the  com- 
plaint, and  also  set  up  in  justification  that  the  locus  in  quo 
was  a  public  highway,  and  that  whatever  acts  the  defend- 
ants did  therein  were  done  by  them  as  highway  laborers, 
by  order  of  the  commissioners  of  highways  of  the  town. 

The  principal  question  litigated  on  the  trial  was,  whether 
the  locus  in  quo  was  a  public  highway,  and  the  court  held 
that,  under  the  proof  given,  it  was. 

It  was  also  proved  that  the  commissioners  delivered  to 
the  defendant  Ackles,  who  was  an  overseer  of  highways,  a 
road  warrant,  directing  him  to  call  out  the  men  in  his  road 
district,  and  work  this  road  ;  that  the  other  defendants 
worked  under  him,  and  cut  the  timber  for  the  purpose  of 
opening  the  highway.  Here  was  a  highway  duly  laid  out, 
through  timbered  lands,  and  annexed  to  a  road  district,  of 
which  Ackles  was  overseer.  He  received  a  warrant  from 
the  commissioners,  which  made  it  his  duty  as  a  public 
officer  to  go  on  and  do  the  acts,  for  which  the  action  is 
brought.  (1  R.  S.,  502,  §1  sub.  7;  id.,  503,  §6;  id.,  504, 
§  16,  1st  ed.) 

The  other  defendants,  in  doing  the  acts  complained  of, 
acted  under  the  immediate  direction  of  Ackles,  the  over- 
seer of  highways — strictly  "  in  aid  "  of  him,  "  touching  the 
duties  of  his  office."  Indeed,  it  is  only  because  they  were 
so  acting,  that  they  were  justified  in  cutting  the  timber  in 
the  highway  that  belonged  to  the  plaintiff,  notwithstanding 
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it  was  growing  in  the  highway;  and  there  is  nothing  in  the 
case  to  justify  the  Bradleys  and  Mitchell  for  cutting  it, 
except  the  fact  that  they  cut  it  in  opening  the  highway 
under  the  overseer,  who,  himself,  was  acting  under  the 
general  direction  of  the  commissioners. 

The  fact  that  they  were  working  out  their  highway  tax 
does  not  change  the  other  fact,  that  they  were  doing  the 
act  complained  of  by  the  command  of  the  overseer,  and  in 
his  aid,  "  touching  the  duties  of  his  office."  It  was  their 
general  duty  to  work  on  the  road  under  the  direction  of 
the  overseer ;  it  was  their  particular  duty  to  cut  down  the 
timber  at  his  command ;  to  aid  him  in  the  construction  of 
the  road,  and  putting  it  in  proper  condition  as  a  road, 
which  it  was  his  duty  to  do.  That  they  are  put  under  his 
direction  by  the  statute,  is  rather  in  favor  of  their  right  to 
double  costs,  than  against  it. 

It  seems  to  me  that  the  defendants  are  all  within,  both 
the  letter  and  the  spirit,  of  the  statutory  provision. 

The  motion"  is,  therefore,  granted,  but  without  costs  of 
this  motion. 

This  decision  was  affirmed  on  appeal  by  the  general  term 
sitting  in  the  fifth  district  on  the  first  Tuesday  in  July,  1861. 


NEW  YORK  COMMON  PLEAS. 
ALPHONSO  P.  PETTIS  and  others  agt.  ELISHA  BLOOMER. 

A  contract  under  seal  is  well  executed  to  bind  the  firm  by  one  partner  on  behalf 
of  the  firm,  with  the  consent  of  the  rest. 

Where  the  plaintiffs  agreed  to  pay  the  defendant  $500  if  he  would  remove  a  certain 
building  before  a  specified  day,  and  the  defendant  agreed  to  pay  them  $10  a  day 
for  every  day  that  should  elapse  after  that  day  without  a  fulfilment  of  the  con- 
tract, held  that  there  was  mutuality  in  the  contract,  and  the  obligations  were 
reciprocal,  establishing  a  valid  consideration. 

The  $10  a  day  to  be  considered  as  stipulated  damages — beyond  which  the  plaintiffs 
could  not  recover. 
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General  Term,  July,  1861. 

Before  DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  by  defendant  from  a  judgment  at  special  term. 

By  the  court,  DALY,  F.  J.  The  contract  was  between  the 
firm  of  Pettis,  Knowlton  &  Weatherby,  and  the  defendant. 
This  appears  from  the  instrument  itself,  and  though  under 
seal  it  was  competent  for  one  of  the  partners  to  execute 
it  on  behalf  of  the  firm,  with  the  consent  of  the  rest.  It 
appeared  from  the  evidence,  that  after  it  was  signed  by 
Knowlton,  the  other  partners  read  it  and  assented  to  it, 
which  was  sufficient  to  show  that  they  authorized  it,  and 
that  it  was  binding  upon  them.  (Bell  agt.  Dunsterville, 
4  T.  R.,  313;  Skinner  agt.  Dayton,  19  Johns.,  513;  Gram 
agt.  Seton,  1  Hall,  262.) 

There  was  no  want  of  mutuality  in  the  contract.  The 
obligations  were  reciprocal.  The  plaintiffs  agreed  to  pay 
the  defendant  five  hundred  dollars  if  he  would  remove  his 
building  before  the  first  day  of  July,  and  he  agreed  to  pay 
them  ten  dollars  a  day  for  every  day  that  should  elapse 
after  the  first  of  July  without  a  fulfilment  of  the  contract. 
By  the  express  words  of  the  contract,  the  defendant  agreed 
that  the  building  should  be  fully  removed  by  the  first  of 
July,  and  I  am  at  a  loss  to  conceive  upon  what  ground  it 
is  pretended  that  the  contract  was  not  binding.  The  con- 
sideration was  expressed.  The  defendant  was  to  do  a  cer- 
tain act  within  a  given  time,  for  which  the  plaintiffs  were 
to  pay  him  a  certain  sum — in  consideration  of  which  mutual 
agreement  the  defendant  further  agreed  to  pay  them,  in  the 
nature  of  stipulated  damages,  a  certain  sum  for  every  day's 
delay  on  his  part  in  the  fulfilment  of  the  contract  beyond 
the  given  time,  and  there  was  in  this  all  the  elements  of  a 
valid  and  binding  contract. 

Upon  the  defendant's  declaring  that  he  could  not  take 
down  the  building  within  the  time  fixed,  and  upon  his 
request  for  further  time,  the  plaintiffs  refused  to  release 
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him  from  his  contract.  He  was,  therefore,  bound  to  go  on, 
or  incur  a  heavy  responsibility  in  damages  if  he  neglected 
to  do  so.  The  employment  of  Weston  to  take  down  the 
building  was  the  act  of  the  defendant.  There  was  a  con- 
flict between  his  testimony  and  that  of  the  plaintiffs  as  to 
the  understanding  upon  which  Weston  was  employed.  He 
declared  that  Knowlton  said  that  if  Weston  was  employed 
to  take  down  the  building  the  plaintiffs  would  be  satisfied, 
and  that  there  would  be  no  difficulty  about  the  former  con- 
tract. This  Knowlton  contradicted,  and  it  appeared  by  the 
defendant's  own  witness  that  the  plaintiffs  refused  to  give 
further  time  or  release  the  defendant  from  his  contract. 
This  was  decisive,  and  it  would  have  been  against  the 
weight  of  testimony  if  the  justice  had  found  that  the  plain- 
tiffs had  agreed  to  substitute  Weston  and  discharge  the 
defendant  from  his  contract.  The  only  error  I  see  in  the 
case  is  in  the  amount  of  the  damages.  The  ten  dollars  a 
day,  which  must  be  looked  upon  as  stipulated  damages, 
was  all  that  the  plaintiffs  could  recover.  But  twenty-three 
clays  elapsed  beyond  the  time  fixed  upon,  which,  at  ten  dol- 
lars a  day,  is  $230.  The  justice  gave  $250.  The  judg- 
ment should  be  reduced  for  the  excess,  and  affirmed  to  the 
extent  of  $230. 


SUPREME  COURT. 

CATHERINE  REID,  appellant  agt.  THE  EVERGREENS  and 
SAMUEL  E.  JOHNSON,  respondents. 

Section  119  of  the  Code,  prescribing  that  "one  or  more  may  sue  or  defend  for  the 
benefit  of  the  whole,"  does  not  apply  to  a  case  where  the  right  to  assert  or  protect 
which  the  suit  is  brought,  is  not  one  which  exists  against  them  all,  or  the  obli- 
gation which  it  is  sought  to  enforce  is  not  common  to  all. 

For  instance,  where  from  the  complaint  it  was  apparent  that  there  were  several 
kinds  or  classes  of  bonds  issued  by  the  corporation  defendant,  and  that  these 
bonds  were  held  by  persons  who  had  received  them  for  different  considerations 
and  under  various  circumstances,  and  alleged  that  in  respect  to  the  sole  defend- 
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ant,  prosecuted  with  the  corporation,  that  "he  is  probably  the  largest  holder  of 
such  bonds  as  are  without  consideration,  or  otherwise  invalid,  and  that  he  is  made 
a  party  as  representing  that  class  of  persons," 

Held,  on  demurrer,  that  these  various  bond  holders  could  not  be  bound  by  a  judg- 
ment to  which  they  were  not  parties,  merely  because  the  person  who  was  made  a 
defendant  was  a  holder  of  bonds,  which  were  invalid  for  some  of  the  various 
causes  affecting  them  to  a  greater  or  less  extent. 

Dutchess  General  Term,  July,  1861. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
DEMURRER  to  complaint. 

J.  L.  CAMPBELL,  for  appellant. 
DAN  MARVIN,  for  respondents. 

By  the  court,  EMOTT,  Justice.  The  complaint  in  this 
action  asks  for  a  receiver  of  the  property  of  the  corpora- 
tion, which  is  sued,  without  asking  for  its  dissolution,  and 
for  an  injunction  against  its  trustees,  without  making  them 
parties,  or  even  stating  who  they  are.  Samuel  E.  Johnson 
is  made  a  defendant,  with  the  general  and  vague  statement 
that  he  is  a  large,  and  probably  the  largest,  holder  of  such 
bonds  "  of  the  corporation  as  are  invalid,  and  to  represent 
that  class  of  persons."  The  action  is  brought  not  to  obtain 
specific  relief  against  any  securities  in  his  hands,  but  in 
order  to  have  a  determination  against  or  among  all  the 
bond  holders,  which  bonds  of  the  cemetery  are  valid,  and 
which  invalid ;  what  priority  (if  any)  exists  among  such 
bonds,  and  what  are  the  rights  of  the  bond  holders  among 
themselves. 

The  suit  is  defective  and  the  complaint  demurrable  for 
any  of  these  purposes.  There  is  not  enough  stated  to  call 
for  the  dissolution  of  the  corporation,  and  to  a  suit  seeking 
to  remove  the  present  trustees,  they  should  have  been  par- 
ties. This  part  of  the  case  has  been  before  us  on  the 
motion  for  a  receiver,  and  it  is  not  necessary  to  discuss  it 
here  at  any  length. 

It  is  supposed  by  the  plaintiff's  counsel  that  §  119  of  the 
Code  of  Procedure  authorizes  him  in  such  a  case  as  this  to 
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make  Samuel  E.  Johnson  a  representative  defendant,  and 
to  obtain  a  judgment  which  would  bind  with  him  all  the 
holders  of  the  bonds  which  are  questioned.  It  is  not  very 
easy  to  say  what  was  supposed  or  intended  to  be  the  scope 
or  meaning  of  the  portions  of  the  section  which  is  referred 
to.  It  is  very  doubtful  whether,  as  using  the  phraseology, 
"  one  or  more  may  sue  or  defend  for  the  benefit  of  the 
whole,"  the  framers  of  the  Code  intended  to  say  may  sue 
or  be  sued  in  behalf  of  the  whole.  It  is,  probably,  not  very 
important  to  speculate  upon  the  subject.  If  this  was  their 
intention  they  simply  enacted  what  was  already  a  rule  of 
equity  in  the  confused  phraseology,  which  is  characteristic 
of  modern  codification.  If  otherwise,  the  rule  still  exists, 
notwithstanding  the  Code. 

But  that  rule  will  not  save  this  complaint.  There  are 
cases  in  which,  in  consequence  of  the  great  number  of  par- 
ties concerned,  it  would  be  impracticable  to  bring  them  all 
before  the  court,  and  in  order  to  prevent  a  failure  of  jus- 
tice, the  necessity  of  making  the  suit  absolutely  complete, 
in  respect  to  parties,  is  dispensed  with,  provided  so  many 
are  brought  in,  that  it  can  justly  be  said  that  they  will 
fairly  and  honestly  try  the  legal  right  and  represent  all 
parties  interested.  (Story's  Eq.  PL,  §  123  ;  Adair  agt.  New 
River  Co.,  11  Ves.,  444.)  But  it  will  be  found  in  all  this 
class  of  cases  that  the  right  to  assert  or  to  protect  which, 
the  suit  is  brought,  is  one  which  exists  against  them  all, 
or  the  obligation  which  it  is  sought  to  enforce,  is  common 
to  them  all.  They  may  not  be  in  privity  with  each  other, 
but  there  is  a  general  privity  between  the  plaintiff  and 
them,  or  right  on  the  part  of  the  plaintiff  against  them. 
(See  1  Turner  fy  Russ.,  299;  2  Sim.,  369.)  In  the  present 
case  the  statements  of  the  complaint  are  somewhat  vague 
and  indefinite,  but  it  is  apparent  that  there  are  several  kinds 
or  classes  of  bonds  issued  by  this  cemetery  corporation, 
and  that  these  bonds  are  held  by  persons  who  have  received 
them  for  different  considerations  and  under  various  circum- 
VOL.  XXI.  21 
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stances.  The  allegation  in  respect  to  the  defendant  John- 
son is  that  he  is  "  probably  the  largest  holder  of  such  bonds 
as  are  without  consideration,  or  otherwise  invalid,  and  that 
he  is  made  a  party  as  representing  that  class  of  persons,"  i.  e., 
the  class  of  persons  holding  bonds  which  are  without  con- 
sideration, or  otherwise  invalid.  This  classification  would 
include  all  the  persons  who  hold  bonds,  to  which  there  is 
a  good  defence  for  any  of  the  various  reasons  stated  or 
shadowed  forth  in  the  complaint.  Between  these  persons 
there  does  not  exist  that  community  of  right,  or  of  obliga- 
tion, or  of  interest,  which  will  authorize  the  court  to  con- 
sider them  as  a  class  which  can  be  represented  by  one  or 
more  individuals.  These  various  bond  holders  cannot  be 
bound  by  a  judgment  to  which  they  are  not  parties,  merely 
because  the  person  who  is  a  defendant  is  a  holder  of  bonds, 
which  are  invalid  for  some  of  the  various  causes  affecting 
them  to  a  greater  or  less  extent. 

The  demurrers  were  properly  sustained,  and  the  judg- 
ment is  affirmed,  with  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  J.  A.  H.  HASBROUCK  agt.  THE  BOARD 
or  SUPERVISORS  of  the  county  of  New  York. 

The  law  provides  for  the  action  of  a  board  of  supervisors  in  a  judicial  character, 
as  deciding  between  the  claimant  and  the  county  ;  and  when  proof  is  presented 
of  the  propriety  of  the  claim,  it  also  contemplates  a  fair  decision  upon  the  ac- 
counts thus  presented.  When  this  is  done,  and  items  are  honestly  rejected,  the 
court  does  not  interfere  by  issuing  the  writ  of  mandamus. 

But  when  the  board  of  supervisors  refuse  to  examine  the  accounts,  for  some  cause 
other  than  errors  in  the  accounts,  or  want  of  proof  as  to  the  items,  then  the 
writ  may  be  properly  issued  to  compel  the  board  to  proceed  with  an  examination 
and  auditing  of  the  accounts. 

The  Revised  Statutes  makes  all  expenses  necessarily  incurred  by  any  county  ojficer 
in  executing  the  duties  of  his  office,  in  cases  in  which  no  specific  compensation 
therefor  is  provided  by  law,  a  county  charge  ;  and  all  such  accounts  shall  be  au- 
dited by  the  board. 
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Therefore  any  resolution  or  ordinance,  passed  by  any  board  of  supervisors,  to  make 
anything  a  prerequisite  to  their  performing  the  duty  of  auditing  such  accounts, 
is  without  authority  and  nugatory. 

New  York  Special  Term,  June,  1861. 
APPLICATION  for  a  mandamus  against  the  board  of  super- 
visors of  the  city  and  county  of  New  York. 

INGRAHAM,  JUSTICE. — The  relator  applies  for  a  mandamus 
to  the  board  of  supervisors,  directing  them  to  audit  and 
allow  certain  claims  and  accounts  against  the  county  of 
New  York,  which  he  has  presented  to  them  and  which  they 
have  rejected. 

These  bills  amount  together  to  about  $1,400,  for  various 
articles  of  stationery,  for  printing  and  binding  done  for  dif- 
ferent departments  of  the  government,  mainly  connected 
with  the  courts.  Among  them  are  bills  for  printing  calen- 
dars for  the  supreme  court,  and  for  printing  and  stationery 
furnished  the  county  clerk ;  for  printing  indictments,  sub- 
poenas, and  other  necessary  blanks  for  the  district  attor- 
ney's office;  for  binding  docket  of  judgments  and  calendars, 
and  printing  declarations  of  intentions  and  other  papers  for 
the  court  of  common  pleas ;  for  stationery,  &c.,  furnished 
to  the  clerk  of  the  superior  court,  and  for  printing  blank 
convictions,  and  copies  of  sentences,  and  other  matters  for 
the  court  of  sessions.  These  accounts  also  contained  a  few 
charges  for  stationery,  such  as  wafers,  rubber  bands  and 
pens,  amounting  in  all  to  a  .very  small  sum,  and  were  fur- 
nished during  the  year  1859. 

In  all  cases  the  accounts  are  certified  by  the  clerks  of 
the  courts  for  which  the  work  was  done ;  and  the  account 
for  work  done  for  the  district  attorney's  office  is  certified 
to  by  the  assistant  district  attorney. 

A  very  casual  examination  of  the  accounts  will  satisfy 
any  one  that  the  purposes  for  which  the  work  was  done 
were  matters  absolutely  necessary  for  the  transaction  of  the 
business  of  the  courts,  and  without  which  great  trouble  and 
difficulty  would  be  produced. 
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And  it  is  equally  apparent  that  any  delay  in  the  doing 
of  most  of  the  work  would  be  productive  also  of  great  in- 
convenience in  the  administration  of  justice. 

For  instance,  the  calendars  of  the  courts  are  seldom  com- 
pleted until  two  or  three  days  before  the  commencement 
of  the  court. 

It  is  necessary  that  these  calendars  should  be  prepared 
for  the  use  of  the  courts,  at  the  commencement  of  the  terms, 
or  they  would  be  comparatively  useless. 

So  also  the  printing  of  indictments  for  the  district  attor- 
ney are  equally  necessary  to  transact  the  criminal  business 
of  the  county,  and  unnecessary  delay  in  furnishing  them 
might,  and  probably  would,  seriously  incommode  grand 
juries  while  in  session. 

Similar  remarks  might  be  made  as  to  the  other  charges 
in  the  accounts ;  and  the  fact  is  also  equally  apparent,  that 
except  for  the  public  use,  the  procuring  of  these  papers 
could  answer  no  other  purpose  than  to  furnish  waste  paper. 

The  committee  of  the  board  of  supervisors  of  1859,  to 
whom  these  bills  were  submitted,  neglected  to  make  any 
report  thereon.  In  1860  copies  of  the  accounts,  duly  cer- 
tified, were  again  submitted  to  the  board  of  supervisors 
for  that  year,  and  on  the  last  day  of  that  year  the  com- 
mittee reported  a  resolution,  which  was  adopted  by  the 
board,  rejecting  the  accounts  because  they  were  not  a  legal 
charge  against  the  county. 

The  reason  given  by  the  committee  in  their  report  for 
the  adoption  of  their  resolution  was,  that  an  examination 
of  the  relator's  books  would  have  shown  him  that  these 
articles  had  been  supplied  to  the  clerks  for  their  own  pri- 
vate use,  and  not  to  the  county ;  of  what  use  blank  indict- 
ments for  murder,  manslaughter,  rape,  &c.,  calendars  of  the 
courts,  blank  convictions  of  criminal  offences  and  subpoe- 
nas, could  be  to  the  clerks  of  the  courts  in  their  individual 
capacity,  it  is  difficult  to  imagine.  It  is  very  certain  they 
could  be  used  for  no  other  purpose  than  the  public  use  to 
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which  they  are  usually  applied,  and  the  official  certificates 
of  the  heads  of  the  various  departments  for  which  they 
were  furnished  show  that  they  were  intended  for  the  pub- 
lic use,  and  not  for  private  peculation. 

So  far,  therefore,  as  the  facts  are  disclosed  before  me,  no 
good  reason  is  shown  why  the  board  of  supervisors  should 
not  have  audited  these  accounts.  In  doing  so  they  could 
have  rejected  all  items  not  intended  for  public  use,  and  if 
overcharged  could  have  reduced  the  charges  therefor ;  but 
to  some  extent  the  auditing  was  required  by  law,  unless 
there  is  some  legal  cause  shown  why  the  board  could  refuse 
so  to  do. 

Various  reasons  are  stated  by  the  counsel  for  the  board 
to  justify  the  course  they  pursued,  and  to  entitle  them  to  a 
denial  of  this  application. 

The  first  ground  on  which  the  respondents  oppose  this 
application  is,  that  no  requisition  was  made  upon  the  board 
of  supervisors  before  these  articles  were  furnished,  as  re- 
quired by  an  ordinance  of  the  respondents,  which  contained 
a  section  as  follows : 

"  No  payment  shall  be  made  for  bills  incurred  by  any 
court  or  county  officer  in  the  purchase  of  supplies,  unless  a 
requisition,  duly  specifying  the  several  items,  shall  have 
been  made  to  the  board  of  supervisors  previous  to  the  pur- 
chase," &c. 

It  may  well  be  doubted  whether  printing  of  calendars 
for  courts,  or  blank  indictments  for  the  courts  and  district 
attorney,  can  be  included  under  the  term  of  "  purchase  of 
supplies,"  or  whether  the  doing  of  work  for  such  purposes 
can  be  called  a  purchase  of  articles  as  stated  therein;  and 
if  not,  then  there  was  no  necessity  for  such  a  requisition. 

But  the  principal  question  in  regard  to  this  resolution  or 
ordinance  is,  whether  the  board  of  supervisors  can  make 
such  a  regulation  in  regard  to  expenses  which  are  by  law 
made  a  county  charge. 

That  in  many  instances  it  would  create  trouble  to  the 
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courts  and  delay  in  the  proceedings  of  the  courts  is  appa- 
rent, and  such  difficulties  have  in  some  instances  heretofore 
been  experienced.  The  calendars  of  the  courts  are  not  ready 
for  printing  until  three  or  four  days  before  the  sitting  of 
the  court,  and  often  the  board  does  not  meet  during  that 
time;  and  on  one  or  more  occasions  the  calendars  have  not 
been  prepared  for  some  time  after  the  commencement  of 
the  court. 

The  Revised  Statutes  (5th  ed.,  3d  vol.,  p.  902)  makes  all 
expenses  necessarily  incurred  by  any  county  officer  in  exe- 
cuting the  duties  of  his  office,  in  cases  in  which  no  specific 
compensation  therefor  is  provided  by  law,  a  county  charge 
(§  3 ;)  and  by  §  10  all  such  accounts  shall  be  audited  by  the 
board.  In  such  cases  I  doubt  the  authority  of  the  board, 
by  any  resolution  or  ordinance,  to  make  anything  a  pre- 
requisite to  their  performing  the  duty  of  auditing  the 
accounts. 

The  statute  creates  the  liability  and  imposes  on  the  head 
of  the  office  the  duty  of  ascertaining  the  necessity  of  the 
expenditure ;  and  in  cases  relating  to  the  public  business 
such  necessity  is  not  to  be  judged  of  by  the  board,  but  by 
the  officer  or  court  who  directs  the  work  to  be  done. 

The  resolution  was,  no  doubt,  passed  with  good  motives, 
and  will  operate  to  prevent  improper  expenditures  in  cases 
where  it  can  be  made  operative ;  but  I  do  not  think  it  can 
be  used  to  avoid  the  payment  of  expenses  necessarily  incur- 
red in  the  advisaries  of  the  courts,  which  by  law  are  made  a 
county  charge.  In  such  cases,  if  properly  ordered,  it  is  the 
duty  of  the  board  of  supervisors  to  audit  the  same,  whether 
a  previous  requisition  has  been  made  therefor  or  not. 

I  do  not,  in  these  remarks,  refer  to  the  purchase  of  arti- 
cles which  the  board  of  supervisors  have  permitted  officers 
to  procure,  at  public  expense,  for  the  convenience  of  their 
business,  or  to  any  charges  for  articles  so  used,  which  are 
not  by  statute  expressly  made  a  county  charge.  In  regard 
to  such  accounts,  the  ordinance  is  proper  and  legal,  and 
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may  be  enforced.  Of  these  items  there  are  so  few  in  the 
bills,  which  form  the  subject  matter  of  this  application,  that 
any  further  opinion  on  that  question  is  unnecessary. 

It  is  contended  that  the  power  to  pass  such  an  ordinance 
was  conferred  by  the  act  of  1857,  p.  285,  vol.  2. 

There  is  nothing  contained  in  that  act  applicable  to  this 
matter,  except  the  5th  and  7th  sections. 

The  first  prohibits  the  payment  of  money,  unless  an  ap- 
propriation had  been  previously  made  for  the  purpose,  and 
the  other  provides  that  no  payment  beyond  legal  claims 
shall  be  allowed  by  the  board.  Neither  of  these  relieve 
the  board  of  supervisors  from  the  duty  of  auditing  the 
account,  or  justify  the  passage  of  the  ordinance  referred 
to.  After  the  account  of  the  claimant  is  audited,  these 
provisions  may  furnish  good  reason  why  a  claim  should 
not  be  paid,  but  are  no  excuse  to  relieve  the  board  from 
the  other  duty. 

It  is  only  after  the  account  has  been  audited  that  the 
claimant  can  take  measures  to  compel  the  payment ;  and  it 
is  then  that  the  objection  is  to  be  made  on  the  ground 
relied  upon  in  either  of  these  sections,  if  they  are  appli- 
cable. "Whether  any  appropriation  has  been  made  or  not, 
is  not  a  material  inquiry  at  the  present  time;  nor  was  it 
necessary  for  the  relator  to  show  that  such  an  appropria- 
tion had  been  made  in  order  to  maintain  this  application. 

I  have  already  referred  to  the  objection  that  the  articles 
were  furnished  at  the  request  of  the  clerks  of  the  several 
offices,  &c.,  who  show  no  authority  therefor. 

The  certificates  of  the  county  officers  themselves,  as  to 
the  necessity  and  the  furnishing  of  the  work,  &c.,  must  have 
been  overlooked,  for  they  are  attached  to  all  the  accounts 
submitted  to  the  board. 

The  last  objection  is,  that,  inasmuch  as  the  board  of 
supervisors  have  rejected  the  whole  account,  the  relators 
are  remediless.  It  might  be  said  that  in  this  case  the  board 
did  not  audit  the  account  and  reject  items  in  it,  but  refused 
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to  audit  it  because  a  requisition  had  not  previously  been 
made  upon  the  board. 

The  refusal  to  audit  an  account,  for  a  cause  which  can- 
not be  sustained,  does  not  allow  the  application  of  the  rule 
as  stated  by  the  respondents'  counsel.  This  view  disposes 
of  this  part  of  the  case,  even  if  there  were  cases  which  went 
so  far  as  to  uphold  the  position  assumed  by  the  respond- 
ents' counsel.  But  none  of  these  cases  that  I  have  examined 
hold  that  the  board  of  supervisors  may  reject  the  whole  of 
an  account  without  auditing  or  examining  it. 

In  Brady  agt.  Supervisors  (2  Sand.,  471,  affirmed  in  6  Seld., 
260)  the  only  point  applicable  to  this  case  held  by  the  court 
was,  that  accounts  for  county  charges  should  be  audited  by 
the  board  of  supervisors,  and  could  not  be  sued  for  by  action. 

In  People  agt.  Supervisors  (9  Wend.,  508)  it  was  merely 
held,  that  in  auditing  an  account,  they  might  reject  items 
not  sufficiently  proven. 

The  People  agt.  Supervisors  (12  Barb.,  446)  holds  that  the 
board  must  act  when  a  duty  is  imposed  upon  them,  and  if 
they  do  not  a  mandamus  will  be  issued,  but  only  to  compel 
them  to  act. 

In  People  agt.  Supervisors  of  Fulton  (14  Barb.,  52)  it  was 
held  that  the  writ  should  issue  where  the  board  refuses  to  act, 
but  not  to  control  them  as  to  the  amount  they  should  allow. 

In  Supervisors  agt.  Briggs  (2  Denio,  26)  it  was  held  that 
a  mandamus  would  not  lie  where  the  board  had  made  an 
allowance. 

And  in  People  agt.  Supervisors  of  Livingston  (26  Barb., 
118)  it  was  held  that  it  was  the  duty  of  the  board  to  audit 
an  account,  but  the  court  would  not  interfere  with  their 
decision  as  to  the  number  of  days  allowed  in  the  account. 

From  this  examination  of  these  cases  it  will  be  seen  that 
none  of  them  hold  that  the  board  of  supervisors  may  refuse 
to  audit  and  examine  an  account,  but  only  that  when  they 
do  audit  an  account  and  reject  some  charges  in  it,  the  court 
will  not  control  their  action. 
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The  law  provides  for  the  action  of  the  board  in  a  judicial 
character,  as  deciding  between  the  claimant  and  the  county; 
and  when  proof  is  presented  of  the  propriety  of  the  claim, 
it  also  contemplates  a  fair  decision  upon  the  accounts  thus 
presented.  When  this  is  done,  and  items  are  honestly  re- 
jected, the  court  does  not  interfere  by  issuing  the  writ  of 
mandamus.  But  when  the  board  of  supervisors  refuse  to 
examine  the  accounts,  for  some  cause  other  than  errors  in 
the  accounts,  or  want  of  proof  as  to  the  items,  then  the 
writ  may  be  properly  issued  to  compel  the  board  to  pro- 
ceed with  an  examination  and  auditing  of  the  accounts. 

Sufficient  proof  has  been  furnished  in  this  case  by  the 
certificates  of  the  county  officers  to  call  for  the  action  of 
the  board  of  supervisors  ;  and,  as  the  board  of  supervisors 
refused  to  audit  the  bills  when  so  presented,  the  writ  must 
be  issued. 

Motion  for  mandamus,  directing  the  board  to  audit  the 
account,  granted. 


SUPREME  COURT. 

ELISHA  S.  SHELDON  agt.  BURDETT  STRYKER,  Sheriff,  &c. 

A  sheriff  may  justify  under  a  judgment  by  confession  and  execution,  although  the 
'udgment  is  defective  in  not  conforming  to  the  requirements  of  the  Code.  (§  383.) 

Dutchess  General  Term,  July,  1861. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 

By  the  court,  EMOTT,  Justice.  The  defendant  attempted 
to  justify,  at  the  trial,  under  an  execution  issued  upon  a 
judgment,  entered  by  confession  against  William  S.  and 
Alexander  Irwine,  who  were  originally  the  owners  of  the 
goods  of  which  the  plaintiff  desired  to  be  a  purchaser. 
The  judge  excluded  the  judgment  record  and  the  execution 
on  the  ground  that  the  judgment  was  not  confessed  in  con- 
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formity  with  the  provisions  of  the  statute  (Code  §  383,) 
and  was,  therefore,  utterly  void  and  no  protection  to  the 
officer.  The  question  is,  whether  assuming  that  the  state- 
ment in  the  judgment,  or  the  verification,  or  both,  were 
not  sufficient  under  the  Code,  the  proceeding  is  simply  void 
in  the  strict  sense  of  the  word,  so  that  it  affords  no  justifi- 
cation to  an  officer,  even  while  remaining  unvacated  and 
apparently  in  full  force  upon  the  records  of  the  court  ? 

If  such  be  the  rule,  it  will  be  a  harsh  and  oppressive  one 
for  sheriffs  and  other  ministerial  officers,  since  it  will  cast 
upon  them  the  necessity  of  determining  when  process  is 
placed  in  their  hands,  the  validity  and  sufficiency  of  the 
judgment  upon  which  it  issues,  and  whether  a  formal  entry 
and  record  of  an  adjudication  of  the  court  does  or  does  not 
contain  what  is  necessary  to  comply  with  the  provisions  of 
the  statute.  These  are  questions  upon  which,  in  the  vari- 
ous and  numerous  cases  which  have  arisen  and  are  occur- 
ring, the  judges  have  widely  differed,  and  it  is  not  probable 
that  sheriffs  would  come  to  more  uniform  or  more  certain 
conclusions. 

Still  if  the  effect  of  a  want  of  conformity  to  the  requisi- 
tions of  the  statute  in  the  sufficiency  or  particularity  of  the 
statement  or  the  form  of  the  affidavit  in  a  judgment  by 
confession,  be  to  render  it  altogether  a  nullity,  then  the 
rule  and  its  consequences  must  be  as  just  indicated,  and 
the  proceedings  or  paper  offered  in  evidence  by  the  defend- 
ant, in  this  case,  was  properly  excluded  as  not  being  a  judg- 
ment at  all.  It  is  true  that  in  some  of  the  cases,  as  in 
Van  Beck  agt.  Sherman  (13  How.  Pr.  R.,  472)  and  Winne- 
brenner  agt.  Edgerton  (30  Barb.,  185,)  some  of  the  judges 
have  used  very  strong  language  condemning  insufficient 
judgments  as  "  void,"  and  refusing  to  permit  their  amend- 
ment to  the  prejudice  of  any  intervening  rights  or  equities. 
But  it  will  be  observed  that  these  were  applications  to  va- 
cate the  judgments;  the  question  was,  whether  the  defects 
indicated  were  mere  irregularities  or  went  to  the  substance 
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of  the  judgment,  and  particularly  whether  they  could  be 
amended  so  as  to  cut  off  subsequent  liens  by  an  order  nunc 
pro  tune.  The  courts  have  undoubtedly  come  to  the  conclu- 
sion, though  after  some  hesitation,  that  the  amendment  of 
such  an  insufficient  judgment  can  only  be  made  to  take  effect 
at  the  date  when  it  is  ordered,  and  as  between  the  parties  to 
the  record  only.  Even  this  exercise  of  the  power  of  amend- 
ment, however,  is  fatal  to  the  doctrine  asserted  here,  for 
how  can  that  which  is  absolutely  null  and  void  to  all  pur- 
poses be  amended. 

The  court  of  appeals  in  Chappel  agt.  Chappel  (2  Kern., 
215)  held  that  the  language  of  the  Code  of  Procedure,  in 
reference  to  these  judgments,  must  be  construed  as  equiva- 
lent in  effect  to  the  provisions  of  the  act  of  1818.  That 
act  (Laws  of  1818,  ch.  259,  §  8,)  declared  that  judgments 
by  confession,  not  conforming  to  its  provisions,  should  be 
taken  to  be  fraudulent  as  against  creditors.  In  Dunham 
agt.  Waterman  (17  JV*.  F.  Rep.,  9),  the  same  view  is  taken 
and  explained.  The  court  say,  in  that  case,  that  a  judg- 
ment confessed  without  a  compliance  with  the  provisions 
of  the  Code  is  fraudulent  and  void  as  against  creditors,  and 
must  be  set  aside  for  that  reason,  and  not  as  irregular. 
The  383d  section  of  the  Code  of  Procedure  is,  therefore,  to 
be  read  as  if  it  contained  a  clause  that  any  judgment,  not 
conforming  to  its  provisions,  is  to  be  deemed  fraudulent 
and  void  as  against  creditors.  Similar  language  to  this  is 
to  be  found  in  the  statutes  of  fraudulent  conveyances  (13 
and  27  EUz.^  and  in  all  our  statutes  of  frauds,  and  tho 
meaning  and  effect  of  a  declaration  that  instruments  which 
offend  against  their  provisions  shall  be  void,  or  utterly  void, 
has  been  repeatedly  considered. 

It  has  always  been  held,  under  the  strongest  language 
employed  in  these  statutes,  that  such  deeds  or  other  instru- 
ments and  proceedings  are  not  absolute  nullities  but  voida- 
ble only,  liable  to  be  declared  void  at  the  instance  of  par- 
ties whom  they  affect  injuriously.  In  Anderson  agt.  Roberts 
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in  the  court  of  errors  of  this  State,  reported  in  18  J.  J?., 
515,  524,  will  be  found  an  admirable  discussion  of  this 
point  by  Ch.  Justice  SPENCER.  Whenever  the  act  done 
takes  effect  as  to  some  purposes,  and  is  void  as  to  persons 
who  have  an  interest  in  impeaching  it,  the  act  is  not  a  nul- 
lity and,  therefore,  is  voidable  in  strict  legal  sense,  and  not 
utterly  void.  Whenever  the  act  or  deed  is  valid  as  to 
some  persons,  although  it  may  be  avoided  at  the  election 
of  others,  it  is  not  utterly  void.  (See  Bac.  Mr.  Title,  void 
and  voidable.}  There  is  a  case  in  2  Salk.,  674,  Peigg  agt. 
Adams,  which  is  very  applicable  to  the  present.  The  de- 
fendant justified  under  a  ca.  sa.  under  a  judgment  in  the 
common  pleas  for  5s.  on  a  cause  of  action  arising  in  Bristol. 
The  plaintiff  replied  an  act  of  Parliament  forbidding  any 
court  at  Westminster  to  give  judgment  for  a  plaintiff  in  a 
cause  of  action  arising  in  Bristol  for  less  than  40s.,  and 
that  any  such  judgment  should  be  void.  But  it  was  held 
that  the  judgment  was  not  void  so  that  the  party  could 
take  advantage  of  it  in  that  collateral  action.  This  judg- 
ment record  should  not  have  been  excluded  at  the  trial  of 
this  cause,  unless  it  is  an  absolute  nullity.  But  it  is  not  an 
absolute  nullity,  if  it  is  valid  as  to  any  persons.  It  is  valid 
as  to  the  defendant  in  the  judgment,  for  he  cannot  even 
move  to  set  it  aside,  and  such  judgments  are  always 
amendable  as  to  him.  It  is  not,  therefore,  absolutely  and 
utterly  null  and  void,  but  simply  voidable  at  the  instance 
of  certain  persons,  and  it  follows  that  it  should  not  have 
been  rejected  when  offered  in  evidence  and  could  not  be 
impeached  collaterally.  The  plaintiff  must  proceed,  by 
suit  or  motion,  directly  against  the  judgment  in  order  to 
avail  himself  of  its  defects. 

In  this  view  of  the  case  it  is  unnecessary  to  consider 
whether  such  defects  exist,  or  any  other  question.  The 
verdict  must  be  set  aside  and  a  new  trial  ordered,  the  costs 
to  abide  the  event. 
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The  plaintiff's  attorney  has  no  right  to  be  the  judge  and  sole  arbiter  of  the  suffi- 
ciency or  competency  of  an  amended  answer,  any  more  than  of  an  original 
answer,  and,  consequently,  is  not  at  liberty  to  disregard  it. 

A  denial  of  the  full  amount  claimed,  and  an  admission  of  a  certain  amount  to  be  due, 
and  a  tender  of  that  amount,  are  all  allegations  constituting  one  single  defence. 

New  York  Special  Term,  June,  1861. 

MOTION  by  defendant  to  vacate  an  order  taken  by  default, 
for  judgment  on  account  of  a  frivolous  answer,  and  that  an 
amended  answer  served  be  adjudged  to  stand. 

BARNARD,  Justice.  From  the  papers  submitted  it  appears 
that  plaintiff,  in  his  complaint,  claims  for  $64,  with  interest 
from  April  1st,  1861. 

Defendant,  in  his  first  answer,  pleaded  a  tender  before 
the  commencement  of  this  action,  on  the  6th  of  April,  of 
$64,  and  brought  the  money  into  court. 

Thus,  on  plaintiff's  own  showing,  the  amount  due  for 
principal  and  interest  on  the  6th  of  April  was  $64.07,  being 
only  seven  cents  more  than  the  sum  tendered. 

Plaintiff  moved  for  judgment  on  account  of  frivolousness 
of  answer,  serving  the  notice  of  motion  on  1st  of  May. 

On  May  4th  the  attention  of  defendant's  attorneys  being 
by  the  notice  of  motion  particularly  called  to  the  answer, 
they  at  once  perceived  that  the  answer  did  not  cover  the 
*  whole  cause  of  action,  inasmuch  as  it  impliedly  admitted 
the  claim  established,  and  did  not  allege  a  tender  sufficient 
to  cover  it.  They  consequently,  immediately,  on  the  4th 
of  May,  served  an  amended  answer,  in  substance  denying 
any  claim  greater  than  $58.80,  with  interest  from  March 
28th,  1861,  and  setting  up  a  tender  of  $64  covering  the 
principal  sum,  and  all  interest  thereon  to  the  date  of  the 
tender.  Plaintiff's  attorney  sent  back  this  answer,  and 
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disregarding  it,  took  by  default  an  order  based  on  the  origi- 
nal answer  for  judgment  as  for  a  frivolous  answer. 

Defendant  moves  to  vacate  that  order  as  irregular,  and 
that  the  amended  answer  be  adjudged  to  stand. 

Plaintiff  objects  that  there  are  two  defences  not  sepa- 
rately stated ;  that  the  amended  answer  is  inconsistent 
with  the  first  one ;  that  the  amended  answer  sets  up  a  new 
defence,  and  that  such  an  amendment  cannot  be  made  of 
course ;  and  that  for  these  reasons  he  had  a  right  to  disre- 
gard it.  Even  if  the  objections  were  good,  I  am  clearly  of 
opinion  that  he  is  not  to  be  judge  or  sole  arbiter  of  the 
sufficiency  or  competency  of  an  amended  answer,  any  more 
than  of  an  original  answer,  and  that,  consequently,  he  was 
not  at  liberty  to  disregard  it.  But  I  am  further  of  opinion 
that  all  the  objections  are  not  well  taken.  A  denial  of  the 
full  amount  claimed,  and  admission  of  a  certain  amount  to 
be  due,  and  a  tender  of  that  amount,  are  all  allegations 
constituting  one  single  defence.  They  cannot  be  separated. 
Where  there  is  no  express  admission  of  a  fact,  but  only  an 
implied  admission  from  silence,  the  insertion  of  an  omitted 
denial  is  not  necessarily  inconsistent. 

The  amended  answer  sets  up  no  new  defence,  but  only 
an  allegation  necessary  to  complete  the  defence  originally 
set  up. 

But  a  totally  new  defence  may  be  set  up  in  the  first 
amendment  as  a  matter  of  course.  The  defendant  was  not 
bound,  after  serving  his  amended  answer,  to  take  any  fur- 
ther steps  till  the  plaintiff  did  some  act  affecting  his  rights. 

Plaintiff  suggests  that  the  amount  involved  is  only  $64, 
and  interest  from  April  1st,  1861.  He  might,  with  more 
justice,  say  the  amount  in  dispute  is  seven  cents  and  the 
costs.  And  he  says  the  defendant  only  seeks  to  get  rid  of 
the  costs,  and,  therefore,  ought  to  be  held  to  strict  lines. 
It  is  certainly  not  surprising,  when  a  man  is  sued  for  even 
costs,  that  he  should  seek  to  get  rid  of  the  costs,  and  he 
can  scarcely  be  blamed  for  so  doing.  The  bringing  of  so 
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trivial  a  suit  in  the  highest  court  of  original  jurisdiction  in 
the  slate,  where  there  are  numerous  courts  for  trial  of  such 
claims  at  small  expense,  and  with  little  delay,  seems  to 
have  had  for  its  sole  object,  costs. 

If  the  plaintiff,  of  his  own  motion,  has  commenced  this 
suit  in  the  supreme  court  on  a  dispute  of  seven  cents  as  a 
matter  of  principle,  he  is  undoubtedly  ready  to  accept  the 
consequences  of  an  expensive  litigation,  and  cannot  surely 
object  to  being  saddled  with  the  costs  of  this  motion. 

If  plaintiff's  attorney  so  commenced  it  of  his  own  accord, 
or  advised  his  client  so  to  commence,  the  prospect  of  obtain- 
ing future  costs  may  have  influenced  him ;  and  he  cannot 
reasonably  object  that  defendant  should  not  only  seek  to 
deprive  him  of  costs,  but  endeavor  to  mulct  him  or  his 
client  (as  the  matter  may  be  adjusted  between  them)  in 
costs  as  a  punishment  for  being  so  expensively  litigious. 

Motion  granted,  with  $10  costs. 


i  /  iV W"  SUPREME  COURT 

.  \h  i  ,lr 

v    THE  PEOPLE  ex  rel.  THE  COMMISSIONERS  OF  EMIGRATION  agt. 

THE  SUPERVISORS  of  Richmond  county. 

A  writ  of  mandamus  should  not  be  ordered  in  a  case  of  doubt,  or  where  the  issu- 
ing of  it  would  give  rise  to  greater  difficulties  than  would  arise  from  its  refusal. 

Under  the  act  of  1860  (ch.  465,)  commissioners  were  appointed  to  ascertain  and 
certify  the  damages  caused  by  the  destruction  of  the  marine  hospital  and  quar- 
t  antine  buildings  on  Staten  Island,  and  to  ascertain  and  certify  the  value  of  the 
buildings  and  other  property  held  by  the  commissioners  of  emigration  in  trust  for 
the  people,  and  the  damages  sustained  by  their  destruction ;  and  also  upon  request 
of  any  person  who  had  any  property  injured  or  destroyed  at  that  time,  to  ascer- 
tain and  certify  the  value  of  such  property,  and  what  damages  had  been  sustained. 

The  board  of  supervisors  of  Richmond  (by  the  same  act)  were  to  issue  bonds  for  the 
amounts  certified  to  be  due  to  the  commissioners  of  emigration,  and  the  people 
of  the  state,  which  bonds  the  treasurer  of  the  state  was  authorized  to  receive  to 
the  amount  so  certified  in  favor  of  the  people  of  the  state,  and  the  commissioners 
of  emigration  should  receive  the  said  bonds  to  the  extent  of  the  amount  so  certi- 
fied in  their  favor. 
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Held,  that  the  statute  had  been  substantially  complied  with  by  the  supervisors,  by 
issuing  these  bonds  to  the  people  of  the  state,  and  by  delivering  them  to  th»  treas- 
urer of  the  state.  The  application  of  the  commissioners  of  emigration  for  a  man- 
damus to  compel  the  delivery  of  the  bonds  certified  to  them,  denied. 

New  York  Special  Term,  July,  1861. 
APPLICATION  for  a  mandamus,  by  the  commissioners  of 
emigration. 

JOHN  E.  DEVELIN,  for  application. 

INGRAHAM,  Justice.  This  application  is  made  by  the 
commissioners  of  emigration  to  compel  the  board  of  super- 
visors of  Richmond  county  to  deliver  to  the  commissioners, 
bonds  for  the  destruction  of  the  public  property  at  quaran- 
tine, in  pursuance  of  the  act  of  April  16,  1860. 

The  act  of  1847,  ch.  483,  vested  in  the  commissioners  of 
emigration  the  hospital  on  the  east  shore  of  Staten  Island, 
and  the  land  adjoining,  belonging  to  the  state,  known  as 
the  marine  hospital,  and  all  the  buildings  and  improve- 
ments thereon,  to  be  held  by  them  in  trust  for  the  people. 

This  act  was  amended  by  act  of  1849,  ch.  350,  and 
vested  in  the  commissioners  the  marine  hospital,  and  all 
lands  and  buildings  thereon,  and  all  lands  and  buildings 
thereafter  to  be  purchased  or  designated  for  a  hospital,  or 
lands  and  buildings  used  for  quarantine  purposes  in  trust 
for  the  people. 

The  act  of  1860,  ch.  465,  provided  for  ascertaining  the 
damages  caused  by  the  destruction  of  the  marine  hospital 
and  quarantine  buildings.  Under  this  act,  commissioners 
were  appointed,  whose  duty  it  was  to  ascertain  the  value 
of  the  buildings  and  other  property  held  by  the  commis- 
sioners of  emigration  in  trust  for  the  people,  and  the  dam- 
age sustained  by  their  destruction ;  and  also  upon  request 
of  any  person  who  had  any  property  injured  or  destroyed 
at  that  time,  to  ascertain  the  value  of  such  property  and 
what  damages  had  been  sustained. 

The  commissioners  were  to  certify  the  value  of  the  hos- 
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pitals  and  other  buildings,  and  of  other  property  held  by  the 
commissioners,  and  the  damage  sustained  by  them  as  trus- 
tees or  otherwise,  and  the  damages  sustained  by  the  people 
of  the  State,  and  the  damages  sustained  by  other  people. 

The  same  act  made  it  the  duty  of  the  board  of  supervi- 
sors to  issue  bonds  for  the  amounts  certified  to  be  due  to 
the  commissioners  of  emigration,  and  the  people  of  the 
state,  to  be  paid  in  ten  equal  annual  instalments.  And  it 
was  then  provided  as  follows:  "Which  bonds,  when  so 
issued,  the  treasurer  of  the  state  is  authorized  to  receive 
to  the  amount  so  certified  in  favor  of  the  people  of  the  state 
by  the  said  commissioners,  and  the  commissioners  of  emi- 
gration shall  receive  the  said  bonds  to  the  extent  of  the 
amount  so  certified  in  their  favor." 

It  appears,  from  the  affidavits,  that  the  commissioners 
awarded  that  the  value  of  the  marine  hospital,  and  other 
buildings  and  property  within  the  quarantine  enclosure,  and 
held  by  the  commissioners  of  emigration  in  trust  for  the 
people,  was  $101,552.50,  and  that  the  damage  to  the  same 
was,  with  interest,  $107,251.79,  and  the  award  was  to  the 
commissioners  of  emigration  as  trustees  for  the  people  of 
the  state  of  New  York. 

This  amount,  or  the  bonds  therefor,  were  demanded  by 
the  commissioners  of  emigration  from  the  supervisors,  which 
demand  was  not  complied  with. 

The  board  of  supervisors  show,  for  cause  against  this 
application,  that  they  issued  the  bonds  for  the  amount,  in 
pursuance  of  the  award,  payable  to  the  people  of  the  state 
of  New  York,  and  such  bonds  have  been  delivered  to  and 
accepted  by  the  treasurer  of  the  state,  as  the  proper  person 
to  receive  the  same,  and,  therefore,  they  cannot  comply 
with  the  requirements  of  the  relators. 

The  single  question,  therefore,  arises  in  this  case,  whether 
the  treasurer  of  the  state  or  the  commissioners  of  emigra- 
tion should  receive  and  hold  these  bonds. 

The  statute,  above  referred  to,  provides  for  the  delivery 
VOL.  XXI.  22 
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of  some  bonds  to  the  treasurer  and  some  to  the  commis- 
sioners. The  bonds  to  be  received  by  the  treasurer  are  for 
the  amount  awarded  to  the  people  of  the  state,  and  the 
bonds  to  be  received  by  the  commissioners  are  for  the 
amount  certified  in  their  favor. 

It  does  not  appear  that  any  award  was  made  or  contem- 
plated to  the  people,  except  what  might  be  awarded  for 
buildings  upon  the  public  property,  and  the  award,  as  made, 
although  nominally  to  the  commissioners  of  emigration,  is 
stated  to  be  to  them  as  trustees  for  the  people  of  the  state. 

I  cannot  avoid  the  conclusion  that  the  intent  of  the  statute 
was  to  direct  the  commissioners  to  award  to  the  people  the 
damage  for  buildings,  &c.,  and  to  the  commissioners  of  emi- 
gration any  claim  for  damages  which  they  might  sustain 
for  the  loss  of  furniture  or  other  property,  placed  by  them 
upon  and  in  the  premises  under  their  charge.  The  statute 
has  been  substantially  complied  with,  by  delivering  these 
bonds  to  the  treasurer  of  the  state.  If  the  intent  was  to 
place  these  bonds  with  the  commissioners  of  emigration, 
and  in  their  charge,  the  legislature  will  be  able,  at  their 
next  session,  so  to  direct. 

There  would  be  serious  difficulty  arising  from  a  new 
issue  of  bonds,  if  those  now  in  the  hands  of  the  treasurer 
are  legally  issued. 

Such  new  bonds  would  of  course  be  invalid,  as  the  board 
of  supervisors  have  not  authority  to  issue,  except  for  the 
amount  awarded,  and  the  bonds  now  issued  could  not  be 
obtained  from  the  treasurer  without  authority  of  the  legis- 
lature. , 

The  granting  of  this  writ  is  a  matter  of  discretion,  and 
it  should  not  be  ordered  in  a  case  of  doubt,  or  where  the 
issuing  of  it  would  give  rise  to  greater  difficulties  than 
would  arise  from  its  refusal. 

There  can  be  no  doubt  that  the  bonds  are  perfectly  safe 
in  the  custody  of  the  treasurer  of  the  state.  The  interest 
is  the  same,  whethe-r  the  bonds  are  placed  in  his  custody 


NEW  YORK  PRACTICE  REPORTS.        339 

Hyde  agt.  Auditor  of  Brooklyn. 

or  that  of  the  commissioners  of  emigration.  In  either  case 
they  must  be  held  for  the  use  of  the  people,  and  under  such 
circumstances  I  think  it  better  to  refuse  the  application, 
leaving  to  the  legislature  to  make  such  disposition  of  them 
as  in  their  judgment  shall  be  deemed  best,  rather  than  by 
yielding  to  a  technical  objection,  to  place  the  board  of 
supervisors  of  Richmond  county  in  the  serious  dilemma  of 
having  issued  double  the  amount  of  bonds  authorized  by  law. 
Motion  for  a  mandamus  is  denied,  without  costs. 


SUPREME  COURT. 

In  the  matter  of  HENRY  M.  HYDE,  Esq.,  for  a  mandamus 
against  the  AUDITOR  of  Brooklyn. 

The  charter  of  the  city  of  Brooklyn  does  not  authorize  the  corporation  of  the  city, 
nor  the  counsel  to  the  corporation,  to  employ  associate  counsel  at  the  expense 
of  the  city  beyond  the  sum  of  $2,500,  aa  therein  specified. 

Dutchess  General  Term,  July,  1861. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
APPLICATION  for  a  mandamus. 

Mr.  JENKS,  for  Mr.  Hyde. 
Mr.  McCuEj/or  the  auditor. 

By  the  court,  EMOTT,  Justice.  Mr.  Hyde  was  employed  in 
the  year  1858  by  the  then  corporation  counsel  of  the  city  of 
•Brooklyn,  to  render  professional  services  in  a  litigation,  in 
which  the  city  was  concerned.  In  December,  1859,  the 
common  council  passed  a  resolution  directing  that  he  should 
be  paid  for  the  services  rendered  under  this  employment. 
The  money,  however,  cannot  be  drawn  from  the  treasury 
without  the  certificate  of  the  auditor  that  the  indebtedness 
was  legally  incurred,  and  this  that  officer  has  refused  to 
make.  The  present  application  was  for  a  mandamus  to 
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compel  him  to  make  the  certificate.  The  application  was 
heard  upon  notice,  and  after  argument  was  denied,  and  an 
appeal  was  thereupon  taken. 

It  cannot  be  contended  that  the  corporation  counsel  has 
the  power  to  associate  or  employ  other  counsel  or  attorneys 
to  conduct,  or  assist  in  conducting,  the  law  business  of  the 
city,  except  to  the  extent  for  which  express  authority  is 
given  to  him  by  the  eighteenth  section  of  the  third  title  of 
the  city  charter.  Unless  his  employment  of  Mr.  Hyde  can 
be  justified,  or  will  make  his  fee  a  charge  upon  the  city 
treasury  under  the  provisions  of  this  section,  it  can  have 
no  other  consequence  than  to  make  Mr.  Johnson,  who  was 
at  this  time  city  counsel,  personally  liable  to  Mr.  Hyde. 
Nor  will  the  vote  or  ratification  of  the  common  council  in 
1859  give  validity  to  the  act  of  the  corporation  counsel,  or 
have  any  further  operation  or  effect,  than  would  an  original 
employment  by  them.  The  mere  vote  of  a  common  council 
will  not  make  an  expenditure  legal,  or  authorize  the  courts 
to  compel  its  payment,  if  it  be  beyond  their  authority  or 
an  illegal  stretch  of  power.  The  eighteenth  section  of  the 
third  title  of  the  charter,  already  referred  to,  authorizes 
the  common  council  to  appoint  a  suitable  person  to  be  the 
attorney  and  counsel  for  the  corporation.  His  duties  are 
prescribed  and  include  the  whole  range  of  legal  services 
required  by  the  city.  His  salary  is  fixed,  and  he  is  autho- 
rized to  employ  another  attorney  or  clerk,  whose  compen- 
sation is  also  provided  for,  and  limited.  This  grant  of 
power  is  an  exclusion  of  all  implied  authority  to  employ 
counsel  or  attorneys;  expressio  unius  est  exclusio  alterius. 
If  it  were  allowed  the  city  authorities  to  employ  and  pay 
as  many  counsel  or  attorneys  as  they  saw  fit,  the  creation 
of  this  office,  and  the  restrictions  and  safeguards  which 
surround  it,  would  be  altogether  nugatory. 

It  is  contended,  however,  that  the  section  itself  autho- 
rizes the  employment  of  other  counsel  at  the  discretion  of 
the  incumbent  of  the  office.  A  portion  of  the  section  reads 
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thus :  "  The  corporation  counsel  shall  have  power  from 
time  to  time  to  authorize  an  attorney  or  other  person  to 
appear  for  him  in  his  name,  for  and  in  behalf  of  the  said 
corporation,  and  conduct  and  defend  suits  and  proceedings 
in  all  courts  and  places."  If  this  can  be  construed  as  a 
general  authority  to  this  officer,  at  any  time  to  employ 
associates  and  substitutes  in  the  performance  of  the  duties 
imposed  upon  him  by  the  charter,  the  authority  is  restricted, 
at  least,  in  respect  to  making  the  compensation  of  the  per- 
sons thus  employed  a  charge  against  the  city,  by  what  fol- 
lows in  the  same  section.  Besides  the  salary  of  this  officer, 
the  common  council  are  directed  to  "  allow  and  pay  the 
said  attorney  and  counsel  such  further  sum  as  may  be 
necessary,  not  to  exceed  two  thousand  five  hundred  dollars 
annually,  in  full  for  the  services  of  any  attorney  or  clerk 
he  may  employ."  This  section  of  the  statute  is  marked  by 
the  confusion,  the  want  of  grammar,  and  almost  want  of 
sense,  which  is  characteristic  of  the  statutes  relating  to  the 
city  of  Brooklyn  in  even  a  greater  degree  than  of  the  gene- 
ral legislation  of  recent  years.  If  the  "  attorney  or  other 
person  who  is  to  appear  for  the  corporation  attorney  and 
counsellor  in  his  name,  for  and  on  behalf  of  the  corporation, 
and  conduct  and  defend  suits  and  proceedings,"  means  or 
includes  counsel  who  are  to  be  associated  or  employed  in 
the  trial  of  causes,  the  "  attorney  and  clerk"  spoken  of  in 
the  other  part  of  this  section,  whose  services,  so  far  as  the 
city  is  concerned,  are  to  be  paid  out  of  the  two  thousand 
five  hundred  dollars,  must  also  mean  or  include  such  coun- 
sel. The  power  to  employ  attorneys  and  other  persons  is 
limited,  so  far  as  the  liability  of  the  city  for  their  compen- 
sation is  concerned,  by  the  amount  specified  and  allowed  to 
be  appropriated  for  that  purpose.  If  the  corporation  coun- 
sel needs  such  services  he  can  procure  them,  and  to  the 
extent  of  twenty-five  hundred  dollars  the  city  must  pay  for 
them.  For  all  beyond  this  the  individual  officer  is  liable 
personally,  and  not  the  city.  It  appears  by  the  affidavits 
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read  on  this  motion,  that  the  appropriation  of  two  thousand 
five  hundred  dollars,  authorized  for  this  purpose,  had  been 
paid  to  Mr.  Samuel  E.  Johnson  during  the  year  in  which 
the  services  were  rendered  by  Mr.  Hyde  at  Mr.  Johnson's 
request.  This  was  the  fund  provided  for  the  payment  of 
such  services,  and  Mr.  Hyde  must  look  to  Mr.  Johnson,  who 
has  received  it.  Neither  the  latter  nor  the  common  coun- 
cil had,  or  possess,  any  authority  to  make  the  city  liable 
for  any  amount  beyond  it. 

It  was  suggested  that  this  claim  could  be  made  out  under 
an  act  of  the  legislature  of  March  19,  1859,  the  fourth 
section  of  which  authorizes  the  common  council  of  Brook- 
lyn to  raise  twenty-nine  thousand  dollars  to  pay  the  defi- 
ciency in  the  appropriation  of  1857-8,  and  such  other  claims 
against  the  city  as  have  been  incurred  by  the  order  of  the 
common  council  of  the  said  city  during  either  of  said  years. 

It  is  not  necessary  to  consider  whether  this  phraseology 
is  sweeping  enough  to  demand  payment  of  claims  of  any 
sort,  legal  or  otherwise,  provided  they  have  the  sanction 
of  a  vote  of  the  common  council.  It  is  sufficient  for  the 
present  case  that  the  claims  thus  provided  for  must  have 
been  incurred  by  such  order  during  1857-8.  This  claim 
was  not  incurred  by  an  order  of  the  common  council ;  or,  if 
the  vote  sanctioning  and  directing  its  payment  is  to  be 
regarded  as  such  an  order,  that  was  not  made  until  Decem- 
ber, 1859.  It  would  be  quite  too  dangerous  to  allow  any 
subsequent  vote  of  the  common  council,  ratifying  a  previ- 
ously illegal  expenditure,  to  have  the  effect  of  obtaining 
the  protection  of  the  act  and  the  payment  of  the  claim. 

The  auditor  correctly  refused  to  certify  this  claim,  and 
the  order  refusing  to  compel  him  should  be  affirmed,  with 
costs. 
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Where  an  order  of  arrest  has  been  granted,  and  remains  in  force  after  judgment, 
it  is  sufficient  to  support  an  execution  against  the  person,  unless  the  whole  pro- 
ceedings are  void. 

New  Yor/c  Special  Term,  June,  1861. 

MOTION  to  set  aside  execution  issued  against  the  person. 

BARNARD,  Justice.  Order  of  arrest  was  issued  in  this 
action,  and  the  defendant  arrested  under  it,  who  gave  bail. 
No  motion  was  made  to  discharge  the  order;  judgment  has 
been  entered.  Defendant  now  moves  to  set  aside  execution 
issued  against  the  person,  and  the  arrest  thereon,  because 
not  warranted  by  the  cause  of  action  or  judgment,  or  issued 
or  allowed  by  order  of  the  court,  or  of  any  one  of  the  jus- 
tices thereof. 

An  order  of  arrest  having  been  granted,  and  remaining 
in  force,  is  sufficient  to  support  an  execution  against  the 
person,  unless,  indeed,  the  whole  proceedings  were  void. 
I  have  looked  into  the  papers  to  ascertain  whether  they 
are  void  or  not,  and  am  of  opinion  that  they  are  not.  It 
is  not  necessary  that  the  judgment  should  award  execution 
against,  or  that  it  should  appear  from  the  judgment  that 
the  case  is  one  in  which  an  arrest  is  authorized ;  nor  is  it 
t  necessary  that  an  execution  against  the  person  should  be 
directed  by  a  special  order. 

Defendant  also  moves  to  set  aside  the  judgment,  on  the 
ground  that  the  court  had  not  jurisdiction  of  the  subject 
matter.  In  whatever  light  the  complaint  is  considered,  the 
court  had  jurisdiction.  It  is  either  an  action  for  an  account- 
ing, or  an  action  for  money  had  and  received  in  a  trust 
capacity. 
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Defendant  also  moves,  on  the  merits,  to  have  his  default 
in  not  answering  set  aside,  and  for  permission  to  come  in 
and  defend. 

A  similar  motion  has  before  been  made,  on  substantially 
the  same  papers,  and  denied.  It  cannot  be  again  renewed. 

Motion  denied,  with  $10  costs  of  motion. 


NEW  YORK  SUPERIOR  COURT. 

ALEXANDER  DUNCAN  and  others,  appellants  agt.  JACOB  GOSCHE 
and  HENRY  D.  PALMER,  respondents. 

Where  a  promissory  note  is  obtained  by  false  representations,  or  is  without  con- 
sideration, or  is  misapplied,  and  the  owner  and  holder  accepts  and  discounts  it  as 
a.  further  and  additional  security  for  the  payment  of  a  debt  then  due  from  the 
payee,  he  cannot  recover  of  the  maker. 

General  Term,  July,  1861. 

BOSWORTH,  Ch.  J.,  MONCRIEF  and  WHITE,  Justices. 

THIS  was  an  appeal  by  the  plaintiffs,  composing  the 
banking  firm  of  Duncan,  Sherman  &  Co.,  of  this  city,  from 
a  judgment  against  them  in  favor  of  the  defendants,  and 
from  an  order  of  the  special  term  denying  their  motion  for 
a  new  trial  on  a  case  and  exceptions. 

This  suit  was  against  the  respondents  by  the  appellants 
on  two  promissory  notes  for  one  thousand  dollars  each,  at 
four  and  six  months  respectively,  dated  June  7,  1859,  made 
by  the  respondent,  Gosche,  and  indorsed  by  the  respondent, 
Palmer,  who  compose  the  firm  of  Palmer  &  Co.,  libretto 
publishers  of  this  city. 

The  facts,  as  they  appeared  from  the  case  presented  to 
the  court,  were  as  follows  : 

The  appellants  brought  this  action,  as  the  holders  and 
owners  of  the  notes  in  suit,  and  in  their  complaint  allege 
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that,  before  maturity  of  the  notes  in  question,  they  were 
duly  transferred  and  delivered  to  them  for  "full  value." 

The  respondents  in  their  answer  distinctly  state  that  the 
notes  in  question  were  obtained  from  them,  and  that  they 
were  induced  to  make  and  indorse  the  same  by  one  Isaac 
Jacobsohn,  by  means  of  false  and  fraudulent  representa- 
tions, and  that  Jacobsohn  had  represented  to  them  that  he 
was  authorized,  by  Bernard  Ullman,  the  lessee  of  the  Acad- 
emy of  Music,  in  this  city,  to  receive  from  them  these  notes 
as  part  consideration  money  for  a  contract  for  the  sale  of 
librettos  in  said  Academy  of  Music,  and  elsewhere,  and 
that  the  notes  were  to  be  immediately  delivered  by  Jacob- 
sohn to  Ullman,  and  by  him  handed  to  Mr.  Kingsland,  the 
person  mentioned  in  the  contract,  and  that  the  notes  were 
to  be  used  for  no  other  purpose.  The  respondents  never 
got  the  contract  from  Ullman  as  promised  them  by  Jacob- 
sohn, when  he  received  from  them  these  notes,  nor  did  they 
receive  any  consideration  for  them,  nor  did  the  notes  ever 
come  to  the  hands  of  either  Ullman  or  Kingsland.  On  the 
contrary,  the  respondents  were  subsequently  obliged  to  pay 
Kingsland  the  consideration  expressed  in  the  contract. 
After  Jacobsohn  had  thus  procured  these  notes,  instead  of 
delivering  them  to  Ullman,  to  be  delivered  to  Kingsland, 
as  he  promised  to  do  at  the  time  he  procured  them,  he  mis- 
applies them,  and  commits  a  fraud  upon  the  rights  of  the 
respondents,  by  handing  the  notes  over  to  the  appellants, 
Duncan,  Sherman  &  Co.,  as  a  further  security  to  pay  an  old 
indebtedness  due  from  him  to  Duncan,  Sherman  &  Co.  He, 
Jacobsohn,  testifying  on  the  trial : 

"  I  owed  Duncan,  Sherman  &  Co.  more  than  the  amount 
of  these  notes ;  I  guess  I  owed  them  three  or  four  thousand 
dollars;  Duncan,  Sherman  &  Co.  had  the  stock  of  the 
Academy  of  Music  as  security  for  this  debt.  This  last 
year  the  stock  sold  for  one  thousand  dollars  each  share ; 
I  signed  a  little  printed  thing  when  I  gave  the  stock  to  Mr. 
Sherman.  The  understanding  was,  that  if  these  notes  were 
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paid,  I  was  to  get  back  the  stock ;  I  also  delivered  to  Dun- 
can and  Sherman  one  note  for  $390,  and  another  for  $1,340. 
When  I  delivered  the  notes,  drawn  by  the  defendants,  to 
Duncan  and  Sherman,  I  received  no  money ;  they  discounted 
them,  and  I  paid  my  debt  with  them.  The  understanding 
was,  when  I  delivered  them  to  Sherman,  that  when  these 
notes  were  paid,  I  was  to  get  back  my  stock." 

Jacobsohn  had  no  authority  from  either  Ullman  or  Kings- 
land  to  demand  or  receive  these  notes  from  the  respondents, 
nor  to  deposit  or  leave  them  with  the  appellants,  and  that 
the  notes  were  delivered  by  Jacobsohn  to  appellants  August 
20th,  1859,  at  which  period  he  had  long  ceased  to  be  the 
agent  of  Ullman. 

At  the  time  the  appellants  discounted  these  notes  for 
Jacobsohn,  they  already  held  the  written  guarantee  of  one 
Samuel  French  as  security  for  payment  of  the  old  indebt- 
edness. 

At  the  trial  before  Mr.  Justice  WOODRUFF  and  a  jury,  the 
appellants'  counsel  requested  the  court  to  charge  as  a  mat- 
ter of  law  that  the  plaintiffs  were  entitled  to  recover.  He 
preferred  to  let  the  case  go  to  the  jury  and  declined  that 
request,  to  which  the  appellants'  counsel  excepted.  The 
jury  found  for  the  respondents.  At  special  term  Mr.  Jus- 
tice MONCRIEF  denied  appellants'  motion  for  a  new  trial ; 
from  which  verdict  of  the  jury  and  order  of  special  term 
the  plaintiffs  now  appeal.  The  following  are  the  points  pre- 
sented by  the  counsel  for  the  appellants  and  respondents. 

JEREMIAH  LARocQUE,ybr  appellants. 

I.  Upon  the  above  uncontradicted  and  undisputed  facts 
the  plaintiffs  were  clearly  entitled  to  recover. 

The  defendants,  being  partners,  one  made  and  the  other 
indorsed  the  notes  and  delivered  them  to  Jacobsohn,  who 
had  authority  to  receive  them  as  part  consideration  of  a 
contract  they  had  already  made  with  Ullman.  They  after- 
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wards,  in  their  own  wrong,  varied  their  contract  with  Ull- 
rnan  to  their  own  prejudice,  and  after  they  had  done  so, 
Gosche,  one  of  the  partners,  goes  to  the  plaintiffs  with 
Jacobsohn,  and  being  aware  that  the  notes  are  about  to  be 
negotiated  to  them,  at  least  makes  no  objection,  and  does 
not  claim  that  there  is  any  defence  to  them ;  and  the  plain- 
tiffs thereupon  discount  them  and  give  value  for  them,  by 
accepting  them  as  payment  of  a  debt  for  which  they  held  a 
guarantor,  whose  liability  was  discharged  by  that  accept- 
ance, of  payment,  and  extension  of  credit  until  the  maturity 
of  the  notes.  The  two  defendants  being  partners  at  the 
time,  Palmer  was  of  course  bound  by  the  acts  of  Gosche. 
(Fellows  agt.  Prentiss,  3  Demo,  512,  and  cases  cited;  Dezell 
agt.  Odell,  3  Hill,  215,  and  cases  cited;  Merchants'  Bank  agt. 
New  Haven  R.  R.  Co.,  4  Duer,  521,  527,  per  SLOSSEN,  J.,  and 
545,  per  Bos  WORTH,  Ch.  J.) 

II.  The  learned  judge  evidently  omitted  to  charge  as 
requested  by  the  plaintiffs'  counsel,  only  ex  alundanti  cau- 
tela,  and  in  full  confidence  that  the  jury  could  find  no  other 
verdict  than  for  the  plaintiffs. 

III.  The  jury  has  evidently  disregarded  the  instructions 
which  the  court  did  give,  from  considerations  with  which 
they  had  nothing  to  do ;  that  the  plaintiffs  had  two  shares 
of  Academy  of  Music  stock,  from  which  they  possibly  might 
realize  the  debt. 

IV.  The  plaintiffs  were,  therefore,  entitled  to  the  instruc- 
tions which  they  asked  to  have  given  to  the  jury,  and  the 
verdict  was  also  contrary  to  the  uncontradicted  evidence 
in  the  case,  and  in  open  disregard  of  the  instructions  which 
the  court  did  give  to  the  jury. 

EDMUND  BLANKMAN  and  J.  K.  FURLONG,  for  respondents. 

The  facts  which  are  proved  by  the  evidence  in  the  cause 
hereinbefore  referred  to,  show : 

I.  That  the  two  notes  upon  which  this  action  is  brought, 
were  obtained  by  Jacobsohn  from  the  respondents,  Gosche 
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and  Palmer,  by  means  of  fraud  and  false  pretences,  which, 
by  the  laws  of  this  state,  is  made  a  felony — section  fifty- 
three,  part  four,  chapter  one,  article  fourth  of  the  Revised 
Statutes  declares  "  that  every  person  who,  with  intent  to 
cheat  or  defraud  another,  shall  designedly,  by  color  of  any 
false  token  or  writing,  or  by  any  other  false  pretence,  obtain 
the  signature  of  any  person  to  any  written  instrument,  or 
obtain  from  any  person  any  money,  personal  property,  or 
valuable  thing;  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  a  state  prison,"  &c.,  &c.  (  Vol.  3,  R.  S., 
5t/i  ed.,  pp.  955,  956.) 

II.  The  two  notes  in  question  having  been  obtained  from 
the  respondents  by  means  of  such  false  pretences,  by  Jacob- 
sohn,  he,  Jacobsohn,  gained  no  title  thereto,  nor  could  he 
confer  a  title  thereto  to  a  third  party;  and  to  call  the 
alleged  transfer  by  Jacobsohn  to  Duncan,  Sherman  &  Com- 
pany, a  valid  delivery  in  law,  is  a  palpable  misnomer. 

III.  That  the  act  of  Jacobsohn,  through  which  Duncan, 
Sherman  &  Company  are  compelled  to  make  title,  was  a 
fraud,  and  conferred  no  title  or  right  upon  the  appellants, 
Duncan,  Sherman  &  Company,  as  against  the  respondents, 
Gosche  and  Palmer. 

IV.  The  two  promissory  notes  were  property  in  law,  and 
the  value  of  such  property  is  the  amount  expressed  therein. 
(Browcr  agt.  Peabody,  13  JV*.  F.  R.t  p.  125;  3  Kernan  JR.) 

An  argument  is  unnecessary  to  prove  that  a  title  thus 
derived  cannot  be  urged  to  the  prejudice  of  the  true  owner. 
The  familiar  principle  is  thus  stated  in  Saltus  agt.  Everett 
(20  Wend.,  267,)  "Property  in  things  movable  can  only  pass 
from  the  owner  by  his  own  act  and  consent,  except  in  those 
cases  only  where  such  owner  has,  by  his  own  direct  volun- 
tary act,  conferred  upon  the  person  from  whom  the  bona 
fide  vendor  derives  title,  the  apparent  right  of  property 
as  owner,  or  of  disposal  as  agent." 

V.  The  respondents,  in  the  eye  of  the  law,  never  for  an 
instant,  have  parted  with  the  possession,  or  right  of  pro- 
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perty,  in  the  two  promissory  notes  now  in  question,  unless 
this  court  decides  that  the  right  of  property  and  the  pos- 
session thereto  can  be  gained  or  acquired  by  means  of  the 
commission  of  a  felony — which  would,  indeed,  be  contrary 
to  all  law,  and  in  direct  violation  of  the  rules  and  prin- 
ciples laid  down  by  the  court  of  appeals  in  the  case  of 
Brower  agt.  Peabody,  before  referred  to,  and  there  esta- 
blished as  the  law  of  this  state,  "  that  a  title  derived,"  as 
in  this  action,  "  cannot  be  urged  to  the  prejudice  of  the 
true  owner." 

VI.  It  may  be  urged  by  the  appellants  that  the  respond- 
ents failed  to  give  immediate  notice  to  them  of  the  acts  of 
Jacobsohn ;  but  an  error  in  judgment  of  this  sort,  if  it  was 
one,  cannot  divest  them  of  their  property,  or  create  a  title 
in  the  appellants.     So  held  by  the  court  of  appeals  in  the 
cases  of  Brower  agt.  Peabody,  (13  JV*.  F.  R.,  3  Kernan]  Robin- 
son agt.  Dauchy  #  Flood,  3  Barb.  S.  C.  R.,  p.  20.) 

VII.  That  the  appellants  gained  no  title  to  these  two 
notes  by  the  transfer  of  Jacobsohn. 

1st.  Because  Jacobsohn  was  not  in  a  condition,  nor  had 
he  the  right  to  confer  title  of  the  two  notes  to  Duncan, 
Sherman  &  Company,  he  having  no  title  thereto  himself; 
he  having  only,  at  best,  the  wrongful  and  fraudulent  pos- 
session thereof. 

2d.  The  appellants  parted  with  nothing  on  the  transfer 
or  receipt  of  these  notes. 

VIII.  The  appellants  do  not  show  that  they  received  the 
two  notes  in  good  faith  for  their  value ;  but,  on  the  con- 
Vary,  the  evidence  on  both  sides  shows  that  they  became 
possessed  of  the  notes  as  a  sort  of  speculative  agents  for 
Jacobsohn;  and,  therefore,  they  gained  no  title  to  the  notes 
as  owners  and  holders,  as  against  Gosche  and  Palmer. 

Case  agt.  The  Mechanics'  Banking  Association,  (4  Com. 
R.,  p.  166,)  where  the  principle  is  laid  down,  "that  where 
the  paper  is  shown  to  have  been  put  in  circulation  fraudu- 


350  NEW  YORK  PRACTICE  REPORTS. 

Duncan  agt.  Gosche. 

lently,  the  holder  must  show  that  he  received  it  in  good 
faith  for  its  value." 

IX.  That  if  the  appellants  shall  contend,  that  because 
they  gave  credit  for  the  amount  of  these  two  notes  upon  an 
antecedent  indebtedness,  they  have  title  thereto,  as  is  stated 
by  one  of  the  witnesses  in  this  cause,  then  our  answer  is, 
that  that  is  not  parting  with  value.     (Stewart  agt.  Small 
and  others,  2  Barb.  S.  C.  R.,  559;  Farrington  agt.  Frankfort 
Bank,  24  Barb.  S.  C.  R.,  554.) 

X.  If  it  shall  be  contended,  that  because  the  appellants 
consented  to,  and  did  receive  these  notes  as  security  for 
payment  of  the  antecedent  debt  of  Jacobsohn,  that  there- 
fore they  have  such  title  thereto  as  to  entitle  them  to  main- 
tain this  action  ;  our  answer  is,  in  the  language  adopted  by 
Chancellor  WALWORTH,  in  delivering   the  opinion  of  the 
court  of  errors  in  the  case  of  Stalker  agt.  McDonald,  (6  Hill, 
p.  96  :)  "  Where  he,"  the  holder  of  the  note,  "has  received 
it  for  an  antecedent  debt,  either  as  a  nominal  payment  or 
as  a  security  for  payment,  without  giving  up  any  security 
for  such  debt  which  he  previously  had,  or  paying  any  money 
or  giving  any  new  consideration,  he  is  not  a  holder  of  the 
note  for  a  valuable  consideration,  so  as  to  give  him  any 
equitable  right  to  detain  it  from  its  lawful  owner." 

XL  The  appellants  parted  with  nothing  when  they  re- 
ceived the  notes  from  Jacobsohn.  They  had  at  and  before 
the  receipt  of  these  notes,  as  security  for  Jacobsohn's  in- 
debtedness of  $3,390.39, 

Two  shares  of  Academy  of  Music  stock,  worth  $1,000  per 

share, $2,000 

One  note, 390 

One  note  drawn  by  Holligan, 1,340 


$3,730 

besides  the  written  guarantee  of  French,  none  of  which  have 
they  surrendered  or  discharged,  but  they  still  retain  and 
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hold  the  same  as  before  they  received  the  two  notes  from 
Jacobsohn,  leaving  Duncan,  Sherman  &  Co.  in  as  good  a 
condition,  after  the  alleged  transfer  of  these  two  notes,  as 
they  would  have  been  had  no  transfer  taken  place. 

XII.  The  rule  of  law  as  to  what  constitutes  a  bona  fide 
holder,  for  a  valuable  consideration,  is  well  settled  in  the 
case  of  Stalker  agt.  McDonald,  (above  referred  to,)  (6  Hill, 
p.  112.)     LOTT,  senator:  "  To  bring  a  case  within  the  ex- 
ception, it  is  not  enough  to  show  that  there  was  a  consider- 
ation for  the  transfer,  sufficient  as  between  the  holder  and 
the  party  transferring,  but  the  consideration  must  be  such 
as  the  law  denominates  a  valuable  one."     In  Coddington 
agt.  Bay,  (20  Johns.  R.,  637,)  a  case  decided  by  this  court, 
in  which  the  principle  of  the  exception  was  fully  discussed, 
Mr.  Justice  WOODWORTH  said :  "  Something  must  have  been 
paid  in  money,  or  property,  or  some  existing  debt  satisfied, 
or  some  new  responsibility  incurred  in  consequence  of  the 
transfer;  this  would  be  paying  value,  and  making  out  a 
consideration  within  the  reason  and  meaning  of  the  rule." 
(Id.,  646.)  Chief  Justice  SPENCER  there  remarked,  "I  under- 
stood, by  the  usual  course  of  trade,  not  that  the  holder 
shall  receive  the  bills  or  notes  thus  obtained  as  securities 
for  antecedent  debts,  but  that  he  shall  take  them  in  his 
business,  and  as  payment  for  a  debt  contracted  at  the  time." 
(Id.,  651.)     Mr.  Senator  VIELIE  observed  that,    "  though 
indemnity  for  responsibilities  is  undoubtedly  a  good  con- 
sideration for  the  sale  or  transfer  of  goods  or  negotiable 
paper,  as  against  the  party  making  it,  or  his  representa- 
tives, yet  in  none  of  the  cases  cited  on  the  argument,  and 
in  no  one  that  I  have  been  able  to  find,  has  it  ever  been 
held  to  bar  the  true  owner  upon  a  fraudulent  transfer." 
(Id.,  653.)     He  added :  "  The  true  test  I  take  to  be,  that 
when  the  holder  is  left  in  as  good  a  condition,  after  a  trans- 
fer, as  he  would  have  been  had  no  transfer  taken  place, 
then  the  title  of  the  owner,"  in  this  cause  the  respondents, 
"  shall  prevail." 
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XIII.  It  was  purely  a  question  of  fact,  and  very  properly 
left  to  the  jury,  as  to  whether  Duncan,  Sherman  &  Com- 
pany parted  with  any  consideration  or  value  on  the  credit 
of  the  notes  in  question. 

XIY.  That  the  evidence  shows  that  the  notes  came  to 
the  possession  of  Jacobsohn  without  any  consideration  and 
by  means  of  fraud ;  and  it  was  purely  a  question  of  fact  for 
the  jury  to  determine  as  to  whether  the  appellants,  Dun- 
can, Sherman  &  Company,  parted  with  value  or  security 
at  the  time  they  received  the  transfer  of  the  same. 

XV.  That  the  evidence  on  the  part  of  the  appellants,  at 
most,  shows  only  that  the  notes  in  question  were  received 
by  Duncan,  Sherman  &  Company  as  a  "  further  security  V 
for  the  indebtedness  of  Jacobsohn,  and  not  as  a  discharge 
of  any  securities,  or  payment  of  any  indebtedness. 

XVI.  That  it  is  nowhere  assumed  or  pretended,  by  the 
appellants,  that  any  indebtedness  created  by  Ullman  him- 
self to  them  was  ever  discharged  or  satisfied  by  reason  of 
the  possession  of  these  two  notes  by  Duncan,  Sherman  & 
Company ;  nor  that  Gosche  or  Palmer  ever  received  a  dol- 
lar in  consideration  for  the  making  or  indorsing  of  the 
notes,  or  that  the  transaction  between  Duncan,  Sherman  & 
Company,  and  Jacobsohn,  in  relation  to  these  notes,  was  to 
benefit  anybody  save  Jacobsohn  himself. 

XVII.  For  the  reasons  and  matters  hereinbefore  stated, 
the  respondents  were  entitled  to  a  verdict,  and  the  judgment 
and  order  of  the  court  at  special  term  should  be  affirmed. 

By  the  court,  MONCRIEF,  Justice.  The  case  was  one  pro- 
per to  be  submitted  to  the  jury.  There  were  questions  of 
fact  to  be  determined,  and  it  would  have  been  error  to 
have  granted  the  motion  made  on  behalf  of  the  appellants, 
and  directed  a  verdict  against  the  defendants.  (Cobb  agt. 
Cornish,  16  JV.  F.  #.,  602  ;  4  Bos.,  528  ;  3  id.,  474 ;  2  id.,  365.) 

The  jury  were  properly  instructed  as  to  principles  of  law 
applicable  to  the  case;  there  is  no  exception  to  the  charge 
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made  by  the  court.  The  jury,  among  other  things,  were 
charged  "  that  if  the  plaintiffs  received  the  notes  in  suit 
only  as  further  security,  that  would  not  discharge  French, 
and  they  could  not  recover  if  the  notes  were  without  con- 
sideration, or  were  procured  by  false  representations  or 
fraud,  or  were  misapplied." 

The  testimony  clearly  warrants  the  finding  by  the  jury 
that  the  notes  were  without  consideration.  They  were 
made  in  pursuance  of  the  verbal  arrangment  of  June  7th, 
which  became  inoperative  by  the  subsequent  written  agree- 
ment of  the  20th  of  June,  by  the  terms  of  which  the  pay- 
ment was  to  be  and  actually  has  been  made  to  another 
party  other  than  he  to  whom  the  notes  were  given ;  it  is, 
therefore,  unnecessary  to  examine  the  question  whether  or 
not  the  transaction  between  the  defendants  and  Jacobsohn 
was  fraudulent  or  not.  The  jury  were  warranted  by  the 
evidence  in  finding  that  the  notes  in  suit  were  accepted, 
discounted  and  passed  to  the  credit  of  Mr.  Jacobsohn  upon 
the  books  of  the  plaintiffs,  only  as  a  further  and  additional 
security  for  the  payment  of  the  sum  due  to  them  from 
Jacobsohn. 

The  transaction  between  the  plaintiffs  and  Jacobsohn 
was  not  presented  to  the  jury,  by  the  testimony  of  either 
Mr.  Sherman,  one  of  the  plaintiffs,  or  of  Mr.  Jacobsohn,  so 
clear  and  unmistakeable  as  to  lead  me  to  believe  they  erred 
in  not  finding  that  the  notes  were  taken  as  an»absolute  pay- 
ment of  such  an  amount  of  Jacobsohn's  indebtedness.  Mr. 
Sherman  says :  "  We  consider  both  Ullman  and  Jacobsohn 
liable  to  us."  Again  qualifying  the  previous  statement, 
"  we  took  the  two  notes  now  in  suit  as  payment ;  if  I  should 
not  realize  anything  on  the  notes  we  received,  I  shall  hold 
these  shares  (of  stock  of  the  Academy  of  Music  received 
prior  to  the  notes  and  transferred  to  the  plaintiffs  as  col- 
lateral for  the  indebtedness  of  Jacobsohn)  as  collateral." 
Jacobsohn  says :  "  The  understanding  was,  that  if  these 
notes  were  paid,  I  was  to  get  back  the  stock."  Again : 
VOL.  XXI.  23 
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"  The  understanding  was,  when  I  delivered  them  to  Sher- 
man, that  when  these  notes  were  paid,  I  -was  to  get  back 
my  stock." 

In  my  opinion  the  verdict  was  not  against  evidence,  and 
the  exception  taken  to  the  refusal  of  the  judge  to  direct  a 
verdict  is  untenable ;  the  judgment  and  order  refusing  a 
new  trial  should  be  affirmed. 


SUPREME  COURT. 

ROBERT  GRANT,  assignee  of  WILLIAM  MONTGOMERY  agt. 
ALFRED  BOOTH! 

Where  three  sureties  in  an  undertaking  justified  in  the  aggregate  sum  of  $80,000, 
$40,000  being  double  the  value  of  the  property  as  stated  in  the  plaintiff's  affidavit 
on  a  claim  of  delivery, 

Held  that  the  sheriff  was  bound  under  §  212  to  deliver  the  property  to  the  defend- 
ant, notwithstanding  the  fact  that  the  amount  specified  in  an  affidavit  of  the  same 
sureties  annexed  to  the  undertaking  when  first  delivered  to  the  sheriff,  was  in  the 
aggregate  of  only  $60,000.  That  affidavit  was  not  required  by  any  provision  of 
law,  but  was  only  a  precautionary  measure  by  the  sheriff  to  judge  of  the  sufficiency 
of  the  sureties  for  his  own  protection,  and  wholly  unnecessary  to  the  validity  of 
the  undertaking. 

Kings  Special  Term,  March,  1860. 

MOTION  of  plaintiff  for  delivery  of  the  property  taken  in 
this  action  to  him,  and  to  set  aside  the  defendant's  under- 
taking as  insufficient,  &c. 

LOTT,  Justice.  The  undertaking  of  the  defendant  was  in 
$40,000,  (double  the  value  of  the  property,  as  stated  in  the 
plaintiff's  affidavit  on  his  claim  for  the  delivery  thereof,) 
executed  by  four  sureties,  three  of  whom  severally  in  an 
affidavit  thereto  swore  that  they  were  householders  and 
freeholders  within  this  state,  and  were  worth  the  sum  of 
$20,000  over  and  above  all  debts  and  responsibilities,  &c. ; 
and  due  notice  was  given  of  the  time  and  place  of  the  justi- 
fication of  those  three  sureties.  They  appeared  at  the  time 
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and  place  appointed,  and  justified  to  the  aggregate  amount 
of  $80,000  and  upwards.  The  officer  before  whom  the 
justification  took  place  found  the  sureties  sufficient,  and 
indorsed  his  allowance  on  the  undertaking,  and  caused  the 
same  to  be  filed  in  the  proper  office. 

This  proceeding  was  in  compliance  with  the  requirement 
of  §  211  of  the  Code,  as  to  the  form  and  amount  of  security 
to  be  given,  and  with  §§212,  194-95  as  to  the  justification 
and  sufficiency  of  the  sureties.  The  entire  justification  was 
required  by  §  194  to  be  equivalent  to  two  sufficient  bail. 
The  sum  specified  in  the  undertaking  was  $40,000,  and  if 
two  sureties  only  had  been  given  they  would  each  have 
been  bound  to  justify  in  that  sum,  or  in  the  aggregate 
amount  of  $80,000.  As  the  three  sureties  did  together 
justify  in  that  sum,  the  justification  was  sufficient ;  and 
therefore  the  sheriff  was  bound  under  the  provisions  of  the 
Code — §§  211,  212-13  to  deliver  the  property  to  the  defend- 
ant. The  fact  that  the  amount  specified  in  the  affidavit., 
annexed  to  or  accompanying  the  undertaking  when  de- 
livered to  the  sheriff,  was  in  the  aggregate  only  $60,000, 
is  immaterial.  That  affidavit  was  not  required  by  any  pro- 
vision of  law,  and  wholly  unnecessary  to  the  validity  of 
the  undertaking.  It  was  a  precautionary  measure  only  on 
the  part  of  the  sheriff,  to  enable  him  to  judge  of  the  suffi- 
ciency of  the  sureties  for  his  own  protection.  The  right, 
however,  of  the  defendant  to  the  delivery  of  the  property 
to  him,  was  dependent  on  the  justification  upon  notice,  as 
required  by  §212.  When  that  was  perfected  the  sheriff 
•  was  bound  under  that  section  to  deliver  the  property  to 
the  defendant. 

I  will  add,  that  this  construction  of  the  several  provi- 
sions of  the  Code  referred  to,  appears  to  be  in  conformity 
with  the  decision  made  in  Graham  agt.  Wells,  (18  How.  Pr. 
R.,  p.  376,  #c.)  The  application  of  the  plaintiff  must,  there- 
fore, be  denied,  with  $10  costs.  Order  to  be  entered  in 
Westchester  county. 
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SUPREME  COURT. 

THOMAS  T.  ELLIS,  plaintiff  in  error  agt.  THE  PEOPLE,  defend- 
ants in  error. 

When  different  instruments  are  properly  in  evidence  for  other  purposes,  the  hand- 
icriting  of  such  instruments  may  be  compared  by  the  jury,  and  the  genuineness 
or  simulation  of  the  handwriting  in  question  be  inferred  by  such  comparison.  A 
witness  cannot,  however,  take  the  place  and  usurp  the  functions  of  the  jury. 

When  the  facts  may  or  may  not  constitute  larceny,  depending  upon  the  intent  of  the 
prisoner,  this  felonious  intent  is  a  question  which  can  only  be  found  by  the  jury. 

An  exception  to  a  charge  of  the  court  should  point  to  the  very  error  complained  of, 
that,  if  committed  inadvertently,  it  may  be  corrected. 

New  York  General  Term,  March,  1861. 
CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 
WRIT  OF  ERROR,  bringing  up  for  review  a  judgment  of  the 
general  sessions. 

HENRY  L.  CLINTON  and  JAMES  R.  WHITING,  for  plain- 
tiff" in  error. 
JOHN  SEDGWicK,/or  defendants  in  error. 

By  the  court,  ALLEN,  Justice.  There  was  no  error  in 
allowing  the  questions  to  be  propounded  to  the  prosecu- 
trix  and  principal  witness,  which  were  objected  to  by  the 
prisoner.  Upon  cross-examination  by  the  prisoner's  coun- 
sel, she  had  testified  to  intimate  social  and  professional 
relations  between  herself  and  the  prisoner,  and  that  the 
latter  had  borrowed  money  from  her,  from  time  to  time,  on 
several  occasions;  and  a  receipt,  purporting  to  be  signed 
by  the  witness,  had  been  produced  by  the  prisoner,  in  which 
the  loans  were  mentioned,  and  the  ring  alleged  to  be  stolen 
was  said  to  have  been  lent  to  the  prisoner  to  raise  money 
on.  The  witness  had  also  testified  on  the  cross-examina- 
tion to  a  former  complaint  before  a  magistrate  for  the  same 
larceny,  which  she  had  discontinued  and  caused  to  be  dis- 
missed. It  w7as  proposed  for  the  prosecution  to  show  the 
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particulars  of  the  transactions  thus  generally  brought  out 
on  cross-examination,  that  the  jury  might  better  judge  of 
their  bearing  upon  the  main  issue.  Knowing  the  circum- 
stances and  amounts  of  the  loans,  and  the  securities  given 
for  their  re-payment,  they  could  give  proper  weight  to  the 
arguments  legitimately  based  upon  these  dealings,  for  and 
against  the  claims,  on  the  one  side,  that  the  taking  of  the 
ring  was  felonious,  and  upon  the  other,  that  it  was  with  the 
consent  of  the  prosecutrix,  and  to  be  pledged  for  money. 
If  evidence  of  the  dealings  between  the  parties  was  compe- 
tent on  the  part  of  the  prisoner,  every  circumstance  tending 
to  show  the  nature  and  character  of  these  dealings  was 
competent  as  a  part  of  the  transaction  and  explanatory  of 
them.  Again,  the  dismissal  of  the  first  complaint,  unex- 
plained, tended  to  prejudice  the  prosecution  and  discredit 
the  witness.  The  explanation  that  the  prisoner  was  in- 
debted to  her  in  a  large  amount,  which  he  promised  to  pay 
and  to  return  the  ring  if  the  complaint  was  dismissed,  was 
proper  to  be  submitted  to  the  jury,  and  they  were  judges 
of  the  effect  to  be  given  to  the  circumstances  as  well  as  the 
explanation.  The  facts  called  out  by  the  questions  were 
not.  collateral  to  the  main  issue.  They  were  intimately 
connected  with,  and  tended  to  qualify  and  give  character 
to,  the  principal  circumstances  and  acts  relied  upon,  as 
well  in  the  prosecution  as  the  defence  of  the  indictment. 
The  offer  on  behalf  of  the  prisoner,  to  prove  by  the  wit- 
ness Clarke  that,  in  his  opinion,  the  signature  to  the  receipt 
before  spoken  of,  and  the  signature  of  the  complainant, 
•  admitted  to  be  genuine,  to  two  affidavits  produced,  were 
written  by  one  and  the  same  person,  was  properly  rejected. 

I.  Clarke  was  in  no  sense  an  expert.     He  had  no  greater 
facilities  or  opportunities    for  acquiring   a  knowledge  of 
handwriting,  or  becoming  skilful  in  detecting  forgeries,  or 
discovering  resemblances,  than  are  enjoyed  by  those  engaged 
in  any  commercial  business. 

II.  The  affidavits  were  not  papers  in  the  case.     They 


358  NEW  YORK  PRACTICE  REPORTS. 

Ellis  agt.  The  People. 

were  not  put  in  evidence  or  used  for  any  purpose.  Whether 
they  would  have  been  competent  as  evidence  in  the  cause 
would  have  been  decided  had  they  been  offered.  Whether 
the  affidavits  related  at  all  to  the  transaction  under  inves- 
tigation, does  not  certainly  appear ;  but  if  they  did,  it  does 
not  necessarily  follow  that  they  were  evidence  in  the  car.se. 
They  were  only  sought  to  be  used  by  way  of  comparison 
of  handwritings,  which  is  never  admissible. 

III.  If  they  were  properly  before  the  jury,  and  Clarice  be 
conceded  to  be  eminently  expert  in  determining  upon  the 
genuineness  of  signatures  by  inspection  or  comparison,  the 
testimony  offered  was  not  allowable.  It  was  an  attempt  to 
prove  by  comparison  of  hands ;  that  is,  by  the  juxtaposi- 
tion of  the  two  writings,  that  the  three  papers  were  written 
by  the  same  person,  and  that,  therefore,  the  signature  to 
the  receipt,  the  execution  of  which  had  been  denied  by  the 
prosecutrix,  was  genuine.  It  is  well  settled  that  evidence 
of  this  character  is  inadmissible.  (People  agt.  Spconcr, 
1  Duer,  343;  Jackson  agt.  Philips,  9  Cow.,  94;  Wilson  agt. 
Hulbard,  5  Hill,  182.)  The  rule  in  this  state  and  in  Eng- 
land is,  that  when  different  instruments  are  properly  in 
evidence  for  other  purposes,  the  handwriting  of  such  instru- 
ments may  be  compared  by  the  jury,  and  the  genuineness 
or  simulation  of  the  handwriting  in  question  be  inferred  by 
such  comparison.  (  Van  Wyck  agt.  Mclntosh,  4  Bev.,  442; 
Dor  agt.  Mutine,  5  A.  fy  E.,  514.)  A  witness  cannot,  how- 
ever, take  the  place  and  usurp  the  functions  of  the  jury. 

The  only  other  questions  arose  upon  the  charge  of  the 
recorder,  and  his  refusals  to  charge  as  requested.  He  was 
requested,  in  effect,  to  take  the  case  from  the  jury  and  de- 
cide, as  matter  of  law,  that  the  taking  of  the  ring  under 
the  circumstances,  testified  to  by  the  witness  Roberts,  did 
not  constitute  larceny.  It  is  true  that  he  acquired  a  tem- 
porary charge  or  manual  custody  of  the  property  with  the 
assent  of  the  owner,  but  for  a  special  purpose,  if  the  testi- 
mony of  Miss  Roberts  is  credited ;  and  the  owner  never 
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parted  with  the  legal  possession.  Upon  the  testimony  of 
the  prosecutrix,  the  possession  -of  the  property  was  not 
obtained  by  the  prisoner  as  barter,  or  purchased.  Such  a 
possession,  obtained  by  fraud  and  crime,  would  stand  upon 
different  ground.  But  he  took  the  ring  to  look  at,  and  sub- 
sequently detained  it  against  the  owner's  consent,  and  con- 
verted it  to  his  own  use.  It  is  evident  that  if  the  conver- 
sion was  felonious,  it  constituted  the  crime  of  larceny.  It 
would  not  be  essential  that  the  felonious  intent  should 
exist  when  he  received  the  ring.  It  would  be  enough  if  he 
committed  it  animus  furandi.  (People  agt.  Co//,  1  Duer, 
120.)  The  request  made  was  based  upon  the  taking  and 
conversion,  as  declared  by  Miss  Roberts ;  and  whether  the 
conversion  was  a  felony  depended  solely  on  the  intent ;  and 
as  the  jury  might  find  the  larcenious  intent,  the  judge  pro- 
perly declined  to  decide  as  matter  of  law  that  larceny  could 
not  be  predicated  upon. the  facts.  The  felonious  intent  was 
a  question  for  the  jury,  not  for  the  court.  The  facts  might 
or  might  not  constitute  larceny,  depending  upon  the  intent 
of  the  prisoner,  which  could  only  be  found  by  the  jury. 

The  question  of  intent,  as  a  question  of  fact,  was  properly 
submitted  to  the  jury,  with  proper  instructions,  in  accord- 
ance with  People  agt.  Co//,  supra,  except  that  it  was  too 

•  favorable  to  the  prisoner,  in  this,  that  the  recorder  charged 
them  that  the  felonious  intent  must  have  existed  at  the 
time  of  the  taking  of  the  ring,  while  it  would  have  been  suffi- 
cient if  such  intent  had  existed  at  the  time  of  the  conversion. 

The  prisoner's  counsel  complain  that  the  recorder  instruct- 

•  ed  the  jury  as  to  the  testimony  of  the  witness  Roberts  in 
determining  the  purposes  for  which  she  suffered  the  prisoner 
to  take  the  ring.    I  do  not  so  understand  the  charge.    The 
whole  charge  is  not  given,  and  the  clause  complained  of  is 
in  reference  to  the  request  made  by  the  counsel,  to  hold  as 
matter  of  law  that  upon  her  evidence  there  was  no  offence 
proved  ;   and  as  a  qualification  of  the  refusal  so  to  hold,  the 
recorder,  in  effect,  said  to  the  jury,  when  refusing  to  decide 
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as  requested,  that  it  was  for  them  to  pass  upon  the  credit 
to  be  given  to  Miss  Roberts,  and  the  effect  to  be  given  to 
her  testimony.  But  if  it  is  otherwise,  the  attention  of  the 
recorder  was  not  called  to  the  statement  now  complained 
of,  when  he  might  have  corrected  any  inadvertent  omission 
to  allude  to  the  other  testimony  tending  to  impeach  or  con- 
tradict the  witness,  or  to  vary  the  circumstances;  and  the 
exception  being  to  the  whole  paragraph,  the  general  import 
of  which  is  strictly  accurate,  or  at  least  not  inaccurate  to 
the  prejudice  of  the  prisoner,  it  is  too  broad  and  must  be 
corrected.  The  exception  should  point  to  the  very  error 
complained  of,  that  if  committed  inadvertently,  it  may  be 
corrected.  The  jury  have  found  that  the  property  stolen 
was  usually  known  and  described  by  the  names  used  in  the 
indictment.  This  rendered  the  indictment  certain  to  a  com- 
mon intent,  and  the  description  was  sufficient.  It  does  not 
appear  that  any  species  of  property  known  as  a  "ring"  is 
valueless,  or  not  the  subject  of  larceny,  like  the  "  adder's 
eggs"  or  "wild  game." 

The  judgment  must  be  affirmed. 


SUPREME  COURT. 

*  •   U™ 

DANIEL  P.  BARNARD  agt.  JOHN  BRUCE  and  others. 

If  a  judgment  of  foreclosure  is  erroneous  as  to  directions  contained  therein  as  to 
costs  and  the  distribution  of  proceeds,  the  remedy  is  by  appeal. 

It  seems,  that  where  mortgage  creditors,  on  a  foreclosure  of  a  junior  mortgage,  put 
in  an  answer  and  compel  the  plaintiff  to  prove  his  case,  when  their  rights  might 
have  heen  properly  protected  by  appearance  on  the  reference  to  compute  the 
amount  due,  they  unnecessarily  increase  the  costs,  and  may  be  properly  called 
upon  to  pay  the  costs  consequent  thereon. 

In  such  case  a  direction  in  the  judgment  ordering  the  plaintiff's  costs  to  be  first 
paid  does  not  prejudice  the  prior  mortgage  creditors. 

Kings  Special  Term,  March,  1860. 

MOTION  to  amend  judgment  of  foreclosure,  &c. 
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D.  P.  BARNARD,  plaintiff  in  person. 

E.  S.  VAN  WINKLE,  for  United  States  Trust  Company. 

LOTT,  Justice.  The  motion  on  behalf  of  the  United  States 
Trust  Company,  for  amendment  of  judgment,  and  for  payment 
by  the  plaintiff  to  them  of  the  costs  paid  to  him  under  the 
judgment,  must  be  denied,  with  $10  costs.  The  other  branch 
of  the  motion,  relating  to  the  rents  received  by  the  receiver, 
cannot  be  decided  without  notice  to  the  administrator  of 
the  receiver,  it  appearing  that  he  is  now  deceased,  and  that 
the  sum  so  received  was  paid  to  the  plaintiff,  to  be  disposed 
of  tinder  the  order  of  the  court,  and  is  not  held  or  claimed 
by  the  plaintiff  as  his  own  property.  Decision  reserved  on 
that  till  such  notice  is  given,  and  a  time  may  be  fixed  in 
the  order  now  made  for  giving  that  notice. 

Assuming  that  the  plaintiff  agreed  to  apply  to  the  court 
for  directions  as  to  the  costs  at  the  time  of  the  application 
for  judgment,  it  is  now  too  late  to  apply  for  relief  on  the 
ground  of  irregularity,  after  the  different  acts  and  proceed- 
ings by  the  Trust  company  and  their  attorney  under  the 
judgment.  If  the  judgment  is  erroneous  as  to  the  direc- 
tions contained  therein,  as  to  the  costs  and  the  distribution 
of  proceeds,  the  remedy  was  by  appeal.  I  will  add,  how- 
ever, that  it  is  at  least  questionable  whether  the  company, 
under  the  circumstances  disclosed,  would  have  been  enti- 
tled to  costs  at  all  out  of  the  fund,  if  the  question  had  been 
presented  on  the  ground  of  strict  right.  Having  put  in  an 
answer  making  it  incumbent  on  the  plaintiff  to  prove  his 
•  case,  they  unnecessarily  increased  the  costs,  and  might  have 
been  properly  called  on  to  pay  the  costs  consequent  thereon. 
Their  rights  could  have  been  properly  protected  by  an 
appearance  on  the  reference  to  compute  the  amount  due. 
(See  Rule  71.)  Nor  do  I  see  any  equity  under  the  circum- 
stances in  this  case,  as  disclosed  by  the  affidavits  used  on 
this  motion,  in  postponing  the  plaintiff's  costs  to  the  pay- 
ment of  the  prior  mortgage.  That  mortgage  would  not 
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have  been  satisfied,  as  we  are  warranted  in  assuming,  with- 
out incurring  those  costs.  It  is  evident  that  if  the  plaintiff 
had  not  proceeded  to  foreclose  his  mortgage,  a  foreclosure 
of  the  mortgage  held  by  the  Trust  company  would  have 
become  necessary,  and  the  costs  consequent  thereon  would 
have  been  paid  out  of  the  fund  realized,  before  an}7  applica- 
tion could  have  been  made  out  of  the  proceeds  on  account 
of  the  mortgage.  They  have,  therefore,  lost  nothing  by  the 
direction  in  the  judgment  ordering  the  plaintiff's  costs  to  be 
first  paid.  A  similar  provision  was  sanctioned  in  Schruy- 
ver  agt.  Teller,  (9  Paige,  172-177.)  There  appears,  there- 
fore, no  ground  for  interfering  with  the  judgment  in  that 
respect,  conceding  that  the  application  is  made  in  time. 


NEW  YORK  COMMON  PLEAS. 

ARMAND  LACHAISE  and  others  agt.  JAS.  S.  LIBBY  and  others. 

Where  the  surviving  party  has  succeeded  to  all  the  rights  and  liabilities  of  the 
decedent  for  all  the  purposes  of  the  action,  the  suit  has  not  abated,  and  the  sur- 
viving parties  may  proceed  without  reviving  it. 

Special  Term,  Jlugust,  1861. 
MOTION  to  revive  the  action. 

HILTON,  J.  An  action  cannot  be  regarded  as  having 
abated  by  reason  of  the  death  of  one  or  more  of  the  several 
parties  to  it  when  the  proper  parties  still  remain  before  the 
court,  enabling  it  to  make  a  final  judgment  respecting  the 
subject  matter  of  the  controversy.  And  if,  on  the  death  of 
a  party,  the  cause  of  action  survives  to  or  against  some 
other  of  the  parties,  so  that  a  perfect  decree  or  judgment 
as  to  every  part  of  the  litigation  can  be  made  between  the 
surviving  parties,  the  suit  does  not  abate  as  to  the  survi- 
vors. (1  Barb.  Ch.,  p.  675.)  In  the  late  court  of  chancery 
the  practice  in  such  cases  was,  upon  the  motion  of  either 
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party,  to  order  the  suit  to  proceed  between  the  survivors. 
(Lcggeit  agt.  Dubois,  2  Paige,  211;  2  R.  S.,  184,  §107; 
id.,  386,  §§  1,  2.) 

It  will  thus  be  seen  that  it  is  not  every  death  of  a  party 
to  a  suit  which  occasions  such  an  abatement  as  will  suspend 
the  proceedings,  as  there  are  many  such  cases  where  there 
is,  in  fact,  no  abatement  as  to  the  survivors.  Of  this  kind 
are  suits  brought  by  or  against  two  or  more  executors,  trus- 
tees or  joint  tenants,  or  members  of  a  copartnership,  where 
on  the  death  of  one  the  whole  right  of  action  or  ground  of 
relief  survives  in  favor  of  or  against  the  other.  (3  Daniel's 
C/i.  R.,  p.  120.)  Fallones  agt.  Williamson,  (11  Vesey,  309,) 
and  to  this  class  of  suits  the  present  case  belongs. 

The  action  is  brought  by  a  copartnership  against  the 
defendants,  as  assignees  of  an  insolvent  debtor,  of  whom 
the  plaintiffs  are  judgment  creditors.  Since  its  commence- 
ment one  of  the  plaintiffs  and  also  one  of  the  defendants 
have  died,  but  as  in  each  instance  the  surviving  party  has 
succeeded  to  the  rights  and  liabilities  of  the  decedent  for 
all  the  purposes  o£  the  action,  the  suit  has  not  abated,  and 
the  surviving  parties  may  proceed  without  reviving  it. 

Upon  entering  final  judgment  it  will  be  necessary  to  put 
upon  the  record  a  suggestion  of  the  death  of  the  deceased 
parties,  in  conformity  with  2  R.  S.,  386,  §  1 ;  and  if  either 
party  now  desires  it,  an  order  may  be  entered  directing  the 
action  to  continue  between  the  surviving  parties,  as  was 
done  in  Leggett  agt.  Dubois,  supra;  but  beyond  this,  there 
seems  to  me,  nothing  more  is  required.  (  Taylor  agt.  Church, 
•9  Barb.  Ch.  R.,  190;  Williamson  agt.  Moore,  5  Sand.  S.  C. 
R.,  647.) 

The  Code  (§121)  does  not  conflict  with  the  practice  here 
suggested. 

The  order  of  June  3d,  directing  that  the  action  be  revived, 
will,  therefore,  be  vacated,  and  the  motion  for  that  purpose 
will  be  denied.  Costs  of  both  motions  to  abide  the  event 
of  the  suit. 
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SUPREME  COURT. 

GRIFFIN  agt.  GRIFFIN. 

Where  in  an  action  for  divorce  against  the  wife  for  adultery,  it  appeared  that  she 
abandoned  her  husband  and  child  some  four  years  previous,  and  was  living  noto- 
riously with  another  man,  her  application  for  counsel  fees  and  alimony  was 
denied,  although  she  denied  the  alleged  adultery. 

Albany  Special  Term,  August,  1861. 

Before  GOULD,  Justice. 

THE  defendant  is  the  wife  of  the  plaintiff.  He  has  brought 
an  action  to  obtain  a  divorce  on  the  ground  of  adultery, 
committed  by  the  wife.  This  motion  is  made  by  the  wife 
to  obtain  an  allowance  for  counsel  fee  to  defend  the  suit, 
and  for  alimony  during  the  pendency  of  the  suit. 

The  affidavits  on  the  part  of  the  defendant  set  forth  that 
she  was  poor,  and  dependent  on  the  charity  of  friends  and 
her  own  exertions,  for  the  means  of  support.  Her  answer 
denies  the  adultery. 

The  affidavits  on  the  part  of  the  plaintiff  showed  that 
about  four  years  ago  she  abandoned  her  husband,  the  plain- 
tiff, leaving  also  her  child  in  his  care ;  that  she  went  away 
saying  that  she  did  not  intend  to  reside  with  him ;  that  her 
general  character  for  chastity  was  not  good,  and  that  at 
the  present  time,  and  for  a  year  past,  she  is  living  with  one 
C.  P.  as  his  wife,  openly  and  notoriously. 

The  COURT  held  that  she  had  no  right  to  the  allowance 
for  counsel  fee  or  alimony,  under  the  circumstances,  and 
denied  the  motion. 

NIVEN  &  THOMPSON,  attorneys  for  plaintiff. 
A.  J.  BALDWIN,  for  the  motion. 
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NEW  YORK  SUPERIOR  COURT. 

THE  MERCHANTS'  BANK  OF  NEW  HAVEN  agt.  GEORGE  BLISS 
and  others. 

An  action  brought  to  charge  the  defendants,  as  trustees  of  a  manufacturing  corpo- 
ration, organized  under  the  statutes  of  this  state,  with  personal  liability  for  a 
debt  of  the  company,  on  the  ground  of  omission  to  file  the  report  of  the  company 
as  prescribed  by  statute,  and  declaring  and  paying  improper  dividends,  is  an 
action  upon  a  statute  for  a  penalty,  given  to  the  party  aggrieved,  and  must  be 
commenced  within  three  years  after  the  cause  of  action  accrued. 

General  Term,  August,  1861. 

Before  BoswoRTH,CA.  J.,  HOFFMAN  and  ROBERTSON,  Justices. 

THIS  action  was  brought  to  charge  defendants,  as  trus- 
tees of  the  Empire  Stone  Dressing  Company,  a  corporation 
organized  under  the  general  manufacturing  law  of  this 
state,  with  personal  liability  for  an  acceptance  of  such 
company,  bearing  date  April  4th,  1854,  and  payable  sixty 
days  from  date,  on  the  grounds : 

I.  That  the  annual  report  required  by  the  twelfth  sec- 
tion of  the  general  manufacturing  act  was  not  filed  by  said 
company  within  twenty  days  from  the  first  day  of  January, 
1854,  nor  until  after  said  draft  was  accepted. 

II.  That  the  annual  report  of  such  company,  filed  on  the 
twentieth  day  of  January,  1853,  was  untrue,  and  contained 
material  false  representations. 

HI.  That  during  the  year  1853  the  trustees  of  such  com- 
pany declared  and  paid  dividends  tending  to  render  the 
•company  insolvent. 

The  defendants  answered  to  the  merits,  denying  most  of 
the  allegations  in  the  complaint,  and  they  also  set  up  by 
way  of  affirmative  defence : 

I.  That  the  action  is  upon  a  statute  for  a  penalty  where 
the  action  is  given  to  the  party  aggrieved,  and  that  the 
same  was  not  commenced  within  three  years  after  the  cause 
of  action  accrued. 
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II.  That  at  the  maturity  of  the  bill,  and  long  afterwards, 
the  company  and  its  stockholders  (who  were  liable  for  its 
debts)  were  solvent,  and  that  the  latter  still  continue  to 
be  solvent  and  responsible;  that  no  suit  was  instituted  as 
against  the  company  for  nearly  three  years  after  such  matu- 
rity, and  that  by  reason  of  this  delay  the  stockholders  were 
exonerated  and  discharged;  that  no  claim  or  demand  was 
ever  made  on  defendants,  nor  was  notice  ever  given  to  them, 
nor  have  they  ever  had  an  opportunity  of  subrogation,  prior 
to  such  release  and  discharge  of  said  stockholders. 

To  the  last  tAvo  "  separate  defences"  the  plaintiff  demur- 
red on  the  ground  of  insufficiency,  and  to  the  last  for 
duplicity. 

The  case  comes  before  the  court  at  general  term,  on 
appeal  from  an  order  made  at  special  term,  sustaining  such 
demurrer. 

C.  T.  SANDFORD,  for  appellants 
WM.  BLISS,  for  respondents. 

By  the  court,  ROBERTSON,  Justice.  Either  this  action  is 
founded  upon  a  statute,  and  brought  for  a  penalty  or  for- 
feiture by  the  aggrieved  party,  within  the  meaning  of  the 
second  subdivision  of  the  92d  section  of  the  Code,  or  the 
subject  of  it  is  a  liability  created  by  statute  other  than  a 
penalty  or  forfeiture,  or  a  contract  obligation  or  liability 
expressed  or  implied  under  the  91st  section  of  the  Code. 
If  it  be  the  first,  it  could  only  have  been  brought  within 
three  years  after  the  cause  of  action  accrued. 

If  the  liability  of  the  defendants  were  of  common  law 
origin,  and  only  aided  or  modified,  not  created  \)y  statute, 
it  would  come  within  the  1st  subdivision  of  the  91st  sec- 
tion ;  for  the  liability  of  stockholders  of  manufacturing 
corporations,  which  was  of  common  law  origin,  was  held 
to  be  governed  by  a  corresponding  provision  in  the  Revised 
Statutes.  (Corning  agt.  McCullough,  1  Corns.,  62.) 
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The  liability  of  the  defendants  might  also,  if  created  by 
statute,  be  included  in  the  second  subdivision  of  the  91st 
section  of  the  Code,  unless  it  were  a  penalty  or  forfeiture; 
for  that  section  might  be  construed  to  embrace  some  inter- 
mediate kinds  of  liability  between  that  at  common  law, 
modified  or  aided  by  statute,  and  a  penalty  or  forfeiture, 
upon  the  principle  that  it  was  intended  to  include  classes 
of  liabilities  not  embraced  either  in  the  1st  subdivision  of 
the  91st  section  or  2d  subdivision  of  the  92d ;  but  the  object 
of  such  2d  subdivision  of  the  91st  section  was  to  legalize  a 
distinction,  supposed  to  be  sustained  by  authority,  between 
a  liability  in  the  nature  of  a  contract  created  by  statute 
and  a  penalty  or  forfeiture,  at  least  so  the  framers  of  the 
Code  have  informed  us  in  a  note  to  such  subdivision  in  their 
first  report  (p.  99,)  and  they  refer  to  the  decisions  of  Free- 
land  agt.  McCullough,  1  Den.,  414,  and  Van  Hook  agt.  Whit- 
lock,  3  Paige,  — ,  as  containing  an  exposition  of  such  dis- 
tinction ;  but  it  would  seem  also  that  they  had  heard  of  the 
decision  in  Corning  agt.  McCullough,  in  the  court  of  appeals, 
which  overruled  the  cases  to  which  they  referred,  and  with- 
out Avaiting  to  ascertain  the  extent  of  that  decision,  they 
propose  to  regulate  anew  by  statute  the  time  for  bringing 
suits  upon  liabilities,  such  as  that  of  the  stockholders  of 
companies.  Although  the  commissioners  refer  to  the  views 
of  Judge  NELSON,  in  the  case  of  Van  Hook  agt.  Whitlock,  I 
apprehend  they  did  not  intend,  nor  are  they  to  be  under- 
stood as  intending,  to  incorporate  all  the  illustrating  cases 
suggested  by  that  eminent  jurist  in  a  statute.  The  utmost 
•they  strove  to  attain  was  to  separate  actions  for  a  penalty 
for  a  prejudicial  act  from  those  for  compensation  for  a 
breach  of  contract;  the  first  subdivision  of  section  91  is 
amply  sufficient  to  include  the  latter,  and,  therefore,  for 
such  purpose  it  was  superfluous,  although  such  cases  as  the 
liability  of  an  heir  for  the  simple  contract  debts  of  his 
ancestor  and  the  like,  which  are  founded  on  contract, 


368  NEW  YORK  PRACTICE  REPORTS. 

Merchants'  Bank  of  New  Haven  agt.  Bliss. 

although  not  that  of  the  party  liable,  might  be  included 
in  such  second  subdivision. 

The  language,  however,  of  the  provision  last  referred  to 
(§91,  sub.  2)  might  be  considered  broad  enough  to  include 
the  liability  of  the  defendants  in  this  case,  were  it  not  for  the 
words,  "  other  than  a  penalty  or  forfeiture."  By  the  second 
subdivision  of  section  92  the  time  is  prescribed  for  bring- 
ing actions  upon  a  penalty  or  forfeiture  by  the  aggrieved 
party,  and  the  two  were  evidently  intended  to  comprehend 
all  cases  of  liability  created  by  statute;  indeed,  the  109th 
section  of  the  Code  recognizes  this  by  restricting  the  actions 
against  directors  and  stockholders  of  certain  corporations, 
the  time  for  bringing  which  is  thereby  limited  to  those  for 
penalties  and  forfeitures,  or  for  liabilities  created  by  statute ; 
the  second  subdivision  of  the  91st  section  should  be  read, 
therefore,  as  though  the  words  "by  the  party  aggrieved," 
were  added  at  the  end.  If,  therefore,  the  liability  of  the 
defendants  be  such  as  is  included  in  the  second  subdivision 
of  section  92,  it  would  not  be  in  the  second  subdivision  of 
section  91,  and  it  must,  therefore,  be  determined  what  the 
former  embraces. 

The  provision  of  the  Revised  Statutes,  for  which  the 
second  subdivision  of  section  92  of  the  Code  is  a  substi- 
tute (2  R.  S.,  29,  §31,)  was  in  substance  the  same;  the  only 
change  of  language  is  merely  substituting  "penalty"  for 
"  cause,"  and  "  action  is  given "  for  "  benefit  and  suit  is 
limited,"  and  striking  out  the  time  of  "  committing  the 
offence  "  as  the  beginning  of  the  period  within  which  the 
action  is  to  be  brought ;  these  changes  do  not  disturb  the 
purport  and  object  of  the  statute  ;  the  word  "  cause  "  under 
the  former  provision  was  held  to  embrace  liabilities  which, 
although  not  technically  penalties,  were  yet  substantially 
penal,  and  operated  to  affect  the  party  exposed  to  them  in 
the  same  or  a  similar  manner  (Corning  agt.  McCullougk, 
1  Comst,,  64,  opinion  of  JONES,  J.,)  and  there  is  no  evidence, 
unless  it  be  afforded  by  the  introduction  of  the  second  sub- 
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division  in  section  92,  of  any  intention  to  change  such  enact- 
ment ;  and  that  introduction  is  for  an  entirely  different  class 
of  cases  from  penal  remedies.  Under  both  the  former  and 
present  statutory  provision,  the  action  is  required  to  be 
both  remedial  and  penal,  for  it  is  to  be  brought  only  by  the 
party  aggrieved,  in  which  case  the  legislature  could  not 
take  away  the  right  of  action,  as  it  could  for  penalties  for 
offences  in  which  the  public  might  be  interested,  for  bring- 
ing which  a  shorter  period  of  limitation  is  provided  (Code, 
§  93,  sub.  2.)  The  omission  of  the  words  "  offence  commit- 
ted "  from  the  present  provision,  is  not  less  significant ;  for, 
as  the  action  is  to  be  by  a  party  aggrieved,  and  the  sum  to 
be  recovered  is  intended  as  indemnity  for  his  private  loss 
by  the  act  complained  of,  the  term  "  offence  "  is  not  appro- 
priate to  it,  although  it  might  be  in  actions  for  penalties 
given  to  the  state  or  any  one  who  would  sue  for  it.  Upon 
the  whole,  therefore,  the  provision  in  its  new  form  is  not 
to  be  considered  as  manifesting  any  intent  to  change  its 
substance  in  a  mere  revision  of  the  statute  such  as  this 
part  of  the  Code  is.  (In  re  Brown,  21  Wend.,  316;  T/ierin 
agt.  Hart,  2  Hill,  380.)  The  present,  therefore,  no  less  must 
be  held  to  embrace  the  same  kind  of  penal  actions  as  the 
former  enactment. 

Without  reference,  however,  to  the  existence  of  the  same 
enactment  in  a  different  form,  the  present  statute  extends 
to  all  actions  for  a  penalty  or  forfeiture  by  an  aggrieved 
party ;  and  the  only  question  under  it  is  what  is  a  penalty 
or  forfeiture  for  which  an  aggrieved  party  can  sue  ?  Of 
•course  the  expression  is  elliptical,  for  the  act  or  mode  is 
not  stated  by  which  the  party  is  to  be  aggrieved.  With 
the  ellipsis  supplied,  it  would  read  "  penalty  or  forfeiture 
for  an  act  other  than  the  non-fulfillment  of  a  contract  by 
which  any  person  may  be  aggrieved,"  for  in  Corning  agt. 
McCullough,  (1  Comst.,  69,)  the  term  "  party  aggrieved  " 
is  held  to  be  inappropriate  to  those  who  sue  on  contracts 
or  liabilities  for  debts  or  damages.  Penalty  or  forfeiture 
VOL.  XXI.  24 
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does  not  necessarily  imply  a  fixed  sum,  but  anything  imposed 
as  a  punishment,  whether  specific  or  measured  by  the  value 
of  the  interest  affected  by  the  act  complained  of.  Penalty 
is  defined  in  Burrill's  Dictionary  as  a  "  pecuniary  punish- 
ment or  sum  of  money  imposed  by  statute,  to  be  paid  as  a 
punishment  for  the  commission  of  a  certain  offence,"  and  a 
similar  definition  of  it  is  given  in  Bouvier.  Forfeiture  is 
defined  by  Blackstone  (2  Com.,  420)  to  be  a  loss  of  goods 
as  a  compensation  for  an  offence  and  injury  to  the  person 
to  whom  they  are  forfeited,  as  well  as  a  punishment  for  a 
misdemeanor ;  and  penalties,  whose  benefit  is  given  to  a 
party  aggrieved,  include  equally  with  forfeitures  the  idea  of 
both  such  compensation  and  punishment.  The  fact  of  such 
gift  to  the  injured  party  does  not  make  a  penalty  less  one ; 
nor  would  its  extension  to  the  whole  value  of  the  interest 
affected,  instead  of  being  limited  to  a  fixed  sum.  On  the 
other  hand,  it  would  cease  to  be  a  penalty  if  it  were  limited 
to  the  actual  loss  of  the  party.  In  fact,  they  are  only 
created  in  cases  where  the  proof  of  such  loss  is  difficult,  if 
not  impossible,  and  where,  by  the  probable  excess  of  the 
penalty  beyond  the  loss  to  the  party  injured,  or  gain  to  the 
offender,  the  latter  may  be  deterred  from  the  offence.  It 
is  merely  because  such  penalties  may  surpass  indemnity  for 
loss,  and  are  not  measured  by  it,  that  they  are  so  termed, 
because,  as  was  laid  down  by  this  court  in  Fry  agt.  Bennet, 
(1  Jlbb.  Pr.  R.,  308,)  every  excess  of  even  merely  vindictive 
damages  beyond  the  indemnity  is  a  penalty. 

The  liability  of  the  defendants  does  not  arise  from  any 
act  connected  with  the  creation  of  the  debt  to  the  plaintiff. 
That  debt  is  the  interest  affected  by  the  failure  to  file  a 
proper  report  or  payment  of  improper  dividends  complained 
of.  The  grievance  of  the  plaintiff  consists  of  the  effect 
upon  his  efforts  in  the  collection  of  such  debt,  and  not  of 
any  fraud  or  other  influence  in  contracting  it.  The  extent 
of  that  grievance  could  not  easily  be  proved.  It  may  not 
have  equalled  the  whole  amount  of  the  debt,  for  the  com- 
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pany  may  have  been  innocently  insolvent  before  the  time 
of  filing  the  report  required,  or  the  dividends  not  sufficient 
to  have  paid  the  debts.  The  infliction  upon  the  trustees 
of  the  payment  of  the  whole  debt  is  therefore  a  penalty,  for 
which  an  action  is  given  to  an  aggrieved  party. 

Moreover,  the  application  of  the  term  "  penalty  or  for- 
feiture "  to  such  liability  as  that  of  the  defendants,  has  been 
fully  recognized  by  the  legislature.  Actions  for  penalties 
and  forfeitures  against  the  directors  and  stockholders  of 
moneyed  corporations  and  banking  associations  are  pro- 
vided for  in  the  109th  section  of  the  Code;  but  it  will  be 
found,  on  an  examination  of  the  statutes  in  relation  to  such 
corporations  and  associations,  that  there  is  no  instance  of 
the  infliction  of  a  penalty  of  a  fixed  sum  upon  either  direc- 
tors or  stockholders,  eo  nomine;  all  those  which  are  imposed 
are  to  indemnify  an  injured  party  either  fully  or  to  the 
extent  of  the  stock  owned  by  the  stockholders.  (2  R.  S., 
5th  ed.,  591,  §10;  id.,  592,  §§15,  16,  17;  id.,  602,  §3.)  It 
is,  therefore,  plain  that  such  liabilities  as  that  of  the  defend- 
ants was  intended  to  be  embraced  by  the  92d  section. 

Besides  these  considerations,  the  period  of  limitation  is 
made  to  run  from  the  time  the  cause  of  action  accrued,  not 
from  the  time  the  debt  was  incurred ;  the  defendants  are 
made  liable  as  trustees  long  after  their  liability  as  stock- 
holders has  ceased,  and  for  the  full  amount  of  the  debts, 
not  merely  to  the  extent  of  their  stock  or  the  injury  to  the 
creditor ;  and  they  have  no  right  of  contribution  from  the 
other  stockholders.  It  is  difficult  to  imagine  a  liability 
»  more  wanting  in  all  the  features  of  a  contract,  or  more  fully 
possessing  those  of  a  penalty. 

The  demurrer,  therefore,  to  the  ninth  paragraph  of  the 
answer  must  be  overruled. 

The  tenth  paragraph  of  the  answer  sets  up  as  a  defence, 
laches  on  the  part  of  the  plaintiffs  in  suing  the  company, 
and  notifying  the  defendants,  so  as  to  enable  them  to  pro- 
ceed against  the  other  stockholders,  who  are  alleged  to  be 
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solvent.  This  defence  proceeds  upon  the  principle  that  the 
other  stockholders  are  involved  in  the  liability  of  the  de- 
fendants as  trustees,  either  as  joint  contractors  or  sureties. 
If  that  were  so,  it  would  take  away  the  character  of  the 
defendants'  liability  as  a  penalty,  which  has  been  already 
disposed  of.  The  demurrer  to  this  part  of  the  answer  is 
well  taken,  and  should  be  sustained. 

The  judgment  in  this  case  must,  therefore,  be,  that  the 
order  made  at  special  term  be  reversed,  as  to  the  demurrer 
to  the  defence  contained  in  the  ninth  paragraph  of  the 
answer,  and  affirmed  as  to  that  to  the  defence  in  the  tenth, 
without  costs  on  the  appeal,  with  liberty  to  both  parties  to 
withdraw  or  amend  their  defective  pleadings  in  twenty 
days,  on  payment  of  costs. 


SUPREME  COURT. 

FREDERICK  MANN  AND  WIFE,  respondents  agt.  SPENCER 
MARSH,  appellant. 

An  action  brought  by  husband  and  wife  for  an  assault  and  battery,  alleged  to  have 
been  committed  on  the  wife,  cannot  be  sustained.  Such  an  action  should  be 
brought  by  the  wife  alone. 

When  two  or  more  plaintiffs  unite  in  bringing  a  joint  action,  and  the  facts  stated 
do  not  show  a  joint  cause  of  action  in  them,  a  demurrer  will  lie  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

When  husband  and  wife  unite  in  bringing  an  action,  and  the  complaint  shows  that 
one  alone  must  bring  the  action  without  the  other,  a  demurrer  will  lie  for  the 
same  reason. 

Fifth  District  General  Term,  April,  1861. 

APPEAL  from  judgment  at  special  term,  before  MORGAN,  J., 
overruling  demurrer  to  complaint.  Action  by  husband  and 
wife,  commenced  in  June,  1860,  for  an  assault  and  battery 
alleged  to  have  been  committed  upon  the  wife  on  the  22d 
day  of  May,  1860.  Among  the  causes  of  demurrer  assigned 
were  that  the  plaintiffs  had  no  legal  capacity  to  sue ;  that 
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there  was  a  defect  of  parties  plaintiff;  that  the  action 
should  have  been  by  the  wife  alone,  and  the  husband  was 
improperly  joined  with  her  in  the  action,  and  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

HUNT,  GREEN  &  FRYER,  for  appellant. 

J.  M.  POTTER  and  G.  H.  MIDDLETON,  for  respondent. 

By  the  court,  ALLEN,  Justice.  The  question  before  us 
was  not  in  the  case  of  Shumway  agt.  Cooper,  decided  by 
this1  court  in  1856,  and  was  not  considered  in  Brumskill 
agt.  James,  (1  Kernan,  294,)  even  if  a  question  somewhat 
analogous  in  principle  was  in  the  latter  case,  and  might 
have  been  decided. 

In  Shumway  agt.  Cooper  the  right  of  action  depended 
upon  the  election  of  the  wife  to  affirm  and  ratify  the  con- 
version of  realty  into  personalty,  and  the  only  evidence  of 
such  election  was  the  bringing  of  the  action  in  the  name  of 
husband  and  wife,  which  being  in  law  the  action  of  the 
husband  did  not  bind  the  wife  to  the  election  thus  made ; 
and  as  no  amendment  could  by  relation  give  effect  to  an 
election  then  made,  as  if  made  at  the  time  of  the  commence- 
ment of  the  action,  and  give  a  right  of  action  which  did  not 
then  exist,  the  question  whether,  in  ordinary  cases,  and  as 
a  question  of  practice  in  actions  by  husband  and  wife,  the 
name  of  one  of  them  might  be  dropped  by  an  amendment, 
was  not  considered ;  and  this  is  expressly  stated  by  the 
•judge  in  delivering  the  opinion.  Had  the  question  before 
us  now  been  decided  in  that  case  it  would  be  incumbent 
upon  us  to  regard  it  as  an  authority.  In  Brumskill  agt. 
James  the  defendants  claimed  to  be  husband  and  wife,  but 
had  held  themselves  out  and  contracted  as  partners,  and 
rot  as  husband  and  wife ;  and  the  question  considered  and 
decided  was  one  upon  which  there  had  been  some  conflict 
in  the  decisions  of  the  supreme  court,  to  wit :  whether,  in 
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an  action  against  several,  upon,  a  contract  alleged  to  be 
joint  and  not  several,  the  complaint  and  proceedings  could 
be  amended  upon  the  trial  by  striking  out  the  names  of  those 
against  whom  a  cause  of  action  was  not  proved,  and  the 
action  be  permitted  to  proceed  against  the  other  as  upon  a 
several  contract,  or  whether  in  such  action  a  verdict  and 
judgment  might  be  given  for  some  and  against  others  of  the 
defendants.  Judge  GARDINER,  after  stating  the  objection  of 
the  defendant,  says :  "  He  relies  upon  the  misjoirider,  and 
upon  the  general  rule  of  the  common  law,  that  where  a  joint 
contract  is  the  subject  of  the  suit  the  recovery  must  be 
against  all  the  defendants,  or  neither.  This  was  the  incon- 
venience the  above  provisions  of  the  Code  (§§136,  274) 
were  designed  to  remedy,  and  no  case  is  likely  to  be  pre- 
sented in  which  their  application  would  be  more  manifestly 
equitable  and  just  than  the  present."  The  case  did  not 
turn  at  all  upon  the  peculiar  relations  of  the  defendants  to 
each  other  as  husband  and  wife ;  and  the  case  was  not  pre- 
sented to  the  court,  as  distinguished  by  that  circumstance, 
from  any  other  action  in  which  two  defendants  were  sued 
upon  a  contract  alleged  to  be  joint,  but  which  was  proved 
upon  the  trial  to  be  the  several  contract  of  one  of  them. 

The  action,  when  brought  by  the  husband  and  wife  for 
an  injury  to  the  person  of  the  wife  during  coverture,  is  for 
a  cause  of  action  which  survives  to  the  wife  if  the  husband 
dies  before  judgment  and  execution,  but  which  belongs  to 
the  husband  during  the  life  of  both,  which  he  may  settle 
and  compound,  or  release  at  any  time,  and  which  the  wife 
cannot  contest  during  the  life  of  the  husband.  At  common 
law  the  recovery  in  an  action  like  this  was  for  the  benefit 
of  the  husband,  and  he  could  bring  scire  facias  in  his  own 
name  upon  a  judgment  recovered  in  the  names  of  himself 
and  wife.  (Com.  Digest,  Baron  fy  Feme,  X,  citing  3  Lev., 
403.)  If  the  money  had  been  collected,  and  come  to  the 
hands  of  the  wife,  it  would,  nevertheless,  be  the  property  of 
the  husband,  and  go  to  his  representatives.  (Washburn 
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agt.  Hale,  10  Pick.,  429.)     The  claim  could  be  released  by 
the  husband.     (Southward  agt.  Packard,  7  Mass.,  95.) 

In  January,  1858,  in  Barrett  agt.  Stickles,  we  decided  that 
an  action  could  be  brought  against  a  husband  alone  to  com- 
pel a  set-off  of  an  award  held  by  the  plaintiff  against  a  judg- 
ment in  favor  of  the  defendant  and  his  wife,  for  an  assault 
and  battery  upon  the  latter,  upon  which  an  execution  had 
been  issued,  and  that  the  wife  was  not  a  necessary  party. 
The  action,  as  given  by  the  common  law  in  the  name  of  the 
husband  and  wife,  was  the  action  of  the  husband  only  so 
long  as  he  lived.  He  was  a  necessary  party,  for  the  reason 
that  the  legal  control  of  interest  in  the  claim  was  in  him, 
and  the  recovery  was  for  his  benefit,  if  he  chose  to  reduce 
it  to  possession  during  his  life.  The  wife  was  a  necessary 
party,  because  she  was  the  meritorious  cause  of  action,  and 
it  might  survive  to  her  if  not  released  or  otherwise  appro- 
priated by  the  husband  during  his  life.  (Bac.  Mr.,  B.  fy 
F.,  K. ;  Brown  on  Actions,  242.)  If  husband  and  wife  were 
joined  improperly  it  was  ground  of  error  or  of  demurrer. 
(Staley  agt.  Barhite,  2  Caines,  221;  Lewis  agt.  Babcock, 
18  J.  R.,  443;  1  Ch.  PL,  75.)  It  is  not  simply  a  misjoinder 
of  parties,  for  in  actions  of  tort  in  general  the  nonjoinder 
of  parties  plaintiff  could  only  be  pleaded  in  abatement; 
and  yet,  if  a  husband  brought  an  action  alone  for  a  per- 
sonal injury  to  the  wife,  he  would  have  been  nonsuited,  and 
because  there  was  no  cause  of  action  in  him  independently 
of  his  wife.  (1  Ch.  PL,  75.)  The  objection  would  have 
been  one  of  substance,  going  to  the  foundation  of  the  action, 
upon  the  ground  that  no  cause  of  action  existed  in  favor 
of  the  plaintiff  against  the  defendant. 

The  statement  in  the  complaint  in  this  action  is  of  a 
cause  of  action,  in  which,  at  common  law,  both  plaintiffs 
had  an  interest,  and  to  recover  for  which  both  must  have 
joined  as  plaintiffs.  The  facts  stated  constitute  a  cause  of 
action  good  at  common  law,  and  joint  in  the  plaintiffs,  but 
do  not  constitute  a  cause  of  action  in  favor  of  the  husband 
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alone ;  and  it  is  in  no  sense  the  action  of  the  wife,  although 
she  is  a  necessary  party  upon  the  theory  upon  which  the 
action  is  brought.  But  the  statute  (Laws  of  1860,  p.  158, 
§  7)  has  essentially  changed  the  rights  of  the  husband  and 
wife  in  respect  to  torts  committed  upon  the  person  or 
character  of  the  wife,  and  has  made  her  the  sole  plaintiff 
in  actions  brought  for  them,  and  given  her  the  exclusive 
right  to  the  damages  and  recovery  therefor,  and  has  taken 
from  the  husband  all  right  to  a  control  over  the  damages 
or  actions  brought  for  such  injuries.  Assaults  and  batte- 
ries, and  slanders,  are  now  made  a  part  of  the  separate 
estate  of  the  wife,  and  in  respect  to  them  she  is  as  &feme 
sole.  Under  this  statute,  then,  there  was  no  cause  of  action 
in  the  plaintiff  upon  the  facts  stated,  and  the  demurrer  was 
well  taken  for  that  reason,  and  not  because  there  was  a 
misjoinder  of  parties.  It  is  true  that  when  all  the  parties 
plaintiff  do  not  show  an  interest  in  the  cause  of  action, 
there  is,  in  one  sense,  a  misjoinder  of  plaintiffs ;  but  in  a 
more  important  sense  it  is  a  failure  to  make  a  case  entitling 
the  plaintiffs  to  recover  against  the  defendant,  and  hence, 
in  such  case  before  the  Code,  parties  thus  caught  would 
have  been  nonsuited.  Now,  under  the  provisions  of  the 
Code,  judgment  may  be  given  for  one  plaintiff  and  against 
the  other,  if  the  objection  is  taken  upon  the  trial  by  motion 
for  a  nonsuit  or  otherwise  (Code,  §274;)  and  if  the  objec- 
tion appears  upon  the  face  of  the  complaint,  and  is  taken 
by  demurrer,  an  amendment  may  be  allowed  upon  terms 
in  ordinary  cases.  (Code,  §  173.)  The  demurrer  was  neces- 
sarily to  the  whole  complaint,  and  to  the  cause  of  action  as 
therein  alleged,  in  favor  of  both  plaintiffs.  A  demurrer 
could  not  be  interposed  as  against  one  plaintiff  and  an 
answer  as  to  the  other.  A  party  cannot  plead  and  demur 
to  the  same  pleading.  Upon  the  ground  that  the  facts 
alleged  do  not  constitute  a  cause  of  action,  entitling  the 
plaintiffs  to  a  judgment,  the  demurrer  should  have  been 
allowed,  and  judgment  given  for  the  defendants.  If  the 
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wife  desires  to  make  the  action  her  own,  and  the  plaintiffs 
elected  to  amend,  by  striking  out  the  name  of  the  husband, 
leave  should  have  been  given  on  terms.  But  the  justice  at 
special  term  gave  judgment  for  both  plaintiffs,  deciding  in 
effect  that  the  action  was  properly  brought,  and  the  plain- 
tiffs entitled  to  judgment.  A  judgment  in  this  action  would 
not  bar  an  action  at  the  suit  of  the  wife ;  and,  at  least,  the 
judgment  should  have  been  for  the  defendant  against  the 
husband  under  §  274  of  the  Code,  and  in  accordance  with 
Peabody  agt.  Washington  Co.  Mut.  Ins.  Co.,  (20  Barb.,  339.) 
The  more  correct  judgment  would  have  been  for  the  defend- 
ant, with  leave  to  the  plaintiffs  to  amend,  if  the  wife  chose 
to  make  the  action  her  own,  and  prosecute  it  for  her  own 
benefit.  I  doubt — although  it  is  not  necessary  to  decide 
that  question — whether  a  judgment  could  be  given  in  favor 
of  the  wife  and  against  the  husband  in  an  action  brought 
by  them  as  joint  plaintiffs.  (See  Dunderdale  agt.  Grymes, 
16  How.,  195.)  The  superior  court  of  New  York  have  de- 
cided that,  in  a  joint  action  by  the  husband  and  wife,  for 
the  recovery  of  land,  no  separate  judgment  can  be  given  in 
favor  of  the  wife  and  against  the  husband ;  they  must 
recover  jointly  or  not  at  all  (Barton  agt.  Draper,  5  Duer, 
130;)  a  decision  entirely  applicable  in  principle  to  this 
and  every  other  joint  action  by  husband  and  wife.  That 
husband  and  wife  cannot  unite  in  an  action  in  respect  to 
matters  concerning  her  separate  estate,  and  for  which  she 
is  authorized  to  sue  alone,  is  well  settled.  (Smith  agt. 
Kearney,  9  How.,  466;  Branson  agt.  Gifford,  8  id.,  389;  Ack- 
ley  agt.  Tarbox,  29  Barb.,  512  ;  Shumway  agt.  Cooper,  supra.) 
If  it  was  not  a  case  in  which  judgment  could  have  been 
for  one  of  the  plaintiffs  and  against  the  other,  then,  clearly, 
judgment  should  have  been  for  the  defendant. 

The  case  was  mainly  argued  as  if  the  objection  was  to 
the  misjoinder  of  parties ;  and  a  question  was  made  whether 
the  objection  to  the  joinder  of  too  many  parties,  as  plaintiffs, 
could  be  taken  by  demurrer  as  for  "  a  defect  of  parties." 
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But,  in  the  view  taken  of  the  case,  it  is  not  necessary  to 
consider  or  pass  upon  this  question.     I  am  of  the  opinion, 

1st.  That  when  two  or  more  plaintiffs  unite  in  bringing 
a  joint  action,  and  the  facts  stated  do  not  show  a  joint 
cause  of  action  in  them,  a  demurrer  will  lie  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  (Code,  144;)  and 

2d.  That  when  husband  and  wife  unite  in  bringing  an 
action,  and  the  complaint  shows  that  one  alone  must  bring 
the  action,  without  the  other,  a  demurrer  will  lie  for  the 
same  reason. 

The  order  at  special  term  must  be  reversed  and  judgment 
given  for  the  defendant,  with  leave  to  the  wife,  if  she  elect 
so  to  do,  to  amend,  by  striking  out  the  name  of  the  husband 
and  making  the  complaint  conform  to  such  change  of  parties, 
and  proceed  in  the  action  in  her  own  name  on  payment  of 
costs. 

BACON  and  MULLIN,  JJ.,  concur. 

MORGAN,  J.,  dissents. 


SUPREME  COURT. 
CHARLES  BURRALL  agt.  HENRY  C.  BOWEN  and  others. 

It  is  necessary  that  an  answer  should  show  that  the  note  sued  on  never  had  any 
valid  existence  as  a  contract,  or  promise  to  pay,  at  the  time  it  was  discounted  by 
the  plaintiff,  in  order  to  predicate  the  defence  of  usury  in  the  transfer  thereof 
to  the  plaintiff, 

If  the  holder,  to  whom  the  maker  indorses  in  blank,  parts  with  full  consideration 
for  the  note  to  some  other  party,  it  is  valid  business  paper  in  his  hands,  although 
the  maker  made  the  note  for  the  accommodation  of  such  other  party. 

An  allegation  in  an  answer  that  the  note  never  had  any  validity  as  against  the  de- 
fendants, is  an  allegation  of  a  conclusion  of  law.  It  is  necessary  to  aver  the 
facts  which  would  show  that  the  note  had  no  validity. 

Where,  on  a  motion  to  strike  out  an  answer  as  sham,  it  appears  that  some  of  the 
defendants  may  have  a  valid  defence,  which  will  require  a  denial  of  facts  alleged 
in  the  complaint,  and  which  on  demurrer  by  them  are  admitted,  they  may  be  per- 
mitted to  serve  an  amended  answer,  which  would  be  denied  to  the  other  defend- 
ants who  show  no  merits. 
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New  York  Special  Term,  August,  1861. 

IN  this  case  the  plaintiff  sued  defendants'  firm  on  a 
promissory  note  made  by  some  members  of  the  firm,  and 
indorsed  by  them  to  Seymour  &  Co.  in  blank,  for  paper 
furnished  by  that  firm  for  the  "Independent"  newspaper, 
of  which  it  was  alleged  the  defendants  were  proprietors. 

The  defendants  put  in  an  answer,  averring  that  the  firm 
of  Bowen,  Holmes  &  Co.,  received  no  consideration  for  the 
note  in  suit,  the  same  having  been  made  by  some  of  the 
members  without  knowledge  of  the  other  parties  in  the  firm. 
A  defence  of  usury  was  also  set  up.  A  motion  was  then 
made  to  strike  out  the  answer  as  sham,  or  for  judgment  on 
account  of  frivolousness  of  the  answer. 

J.  E.  BURRILL,  for  the  plaintiff". 
WM.  A.  BUTLER,  for  the  defendants. 

LEONARD,  Justice.  The  plaintiff  moves  for  judgment  on 
account  of  the  frivolousness  of  the  answer  of  the  defendants, 
Bowen,  Holmes  &  Co.,  and  if  that  be  not  granted,  then  that 
the  answer  be  stricken  out  as  sham. 

The  answer  avers  that  "  Bowen,  Holmes  &  Co.,"  the 
makers  of  the  note  mentioned  in  the  complaint,  received  no 
consideration  therefor,  and  that  the  plaintiff  discounted  it 
at  an  unlawful  and  usurious  rate  of  interest;  that  the  note 
never  had  any  validity  against  the  defendants,  and  the 
plaintiff  reserved  interest  upon  discounting  the  note,  at 
the  rate  of  eight  per  cent,  per  annum. 

•  The  note  is  payable  to  the  order  of  the  defendants, 
Bowen,  Holmes  &  Co.,  and  was  by  them  indorsed  in  blank, 
and  then  also  indorsed  by  Seymour  &  Co.,  in  blank,  and 
delivered  to  the  plaintiff,  as  it  is  stated  in  the  complaint. 

It  is  necessary  that  the  answer  should  show  that  the 
note  never  had  any  valid  existence  as  a  contract  or  promise 
to  pay  at  the  time  it  was  discounted  by  the  plaintiff  in 
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order  to  predicate  the  defence  of  usury  in  the  transfer 
thereof  to  the  plaintiff. 

The  defendants  have  failed  to  do  this.  It  is  not  sufficient 
to  say  that  Bowen,  Holmes  &  Co.,  received  no  consideration 
for  the  note. 

If  Seymour  &  Co.,  parted  Avith  a  full  consideration  for 
the  note  to  some  other  party,  it  was  valid  business  paper  in 
their  hands,  although  Bowen,  Holmes  &  Co.,  made  the  note 
for  the  accommodation  of  such  other  party. 

By  the  rules  of  pleading,  every  intendment  is  to  be  taken 
against  the  pleader.  The  law  presumes  that  he  made  the 
best  statement  of  his  case  of  which  it  was  capable. 

The  answer  may  be  true,  and  yet  the  note  have  been  passed 
for  full  consideration  before  the  plaintiff  discounted  it. 

It  is  needless  to  add  that  in  such  case  the  rate  at  which 
the  plaintiff  discounted  the  note  is  wholly  immaterial. 

Nor  is  the  answer  improved  by  the  subsequent  allegation 
that  the  note  never  had  any  validity  as  against  the  de- 
fendants. 

That  allegation  is  a  conclusion  of  law.  It  was  necessary 
to  aver  the  facts  which  would  show  that  the  note  had  no 
validity. 

A  statement  that  a  note  is  invalid  in  no  manner  apprises 
the  opposite  party  what  facts  he  must  be  prepared  to  meet 
at  the  trial. 

The  answer  would  be  clearly  bad  on  demurrer,  and  it  has 
been  held  that  in  such  case  the  court  will  not  reverse  an 
order  which  grants  a  judgment  on  account  of  the  frivolous- 
ness  of  the  answer,  because  a  reversal  could  result  in  no 
utility.  A  judgment  on  demurrer  to  the  answer  would  be 
the  same. 

On  strict  rule  it  would  not  be  illegal  to  order  judgment 
for  the  plaintiff  in  this  case,  for  these  reasons : 

The  affidavits  on  which  the  motion  to  strike  out  the 
answer  as  sham  have  been  read,  from  which  it  appears  that 
some  of  the  defendants  may  have  a  valid  defence,  perhaps, 
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also,  in  some  aspects  a  meritorious  one.  Such  defence  will, 
however,  require  a  denial  of  facts  alleged  in  the  complaint 
which  are  now,  by  the  rules  of  pleading,  admitted. 

The  defendants,  Bowen,  Holmes  &  Co.,  have  not  denied 
that  they  made  the  note  in  suit;  it  is,  therefore,  by  the 
rules  of  pleading,  deemed  to  be  admitted. 

The  affidavits  of  the  plaintiff  shoAv  that  the  note  was 
delivered  to  Seymour  &  Co.  for  paper  furnished  to  the  pro- 
prietors of  the  newspaper  called  the  "Independent,"  among 
whom  are  three  of  these  defendants. 

These  facts,  without  further  explanation,  would  prima 
facie  establish  that  the  note  was  valid  business  paper  in 
the  hands  of  Seymour  &  Co.,  as  against  Bowen,  Holmes  & 
Co.,  and,  therefore,  good  in  the  hands  of  the  plaintiff, 
although  the  last  mentioned  firm  "  received  no  considera- 
tion." 

The  affidavits  read  by  the  defendants  state  that  the 
members  of  that  firm  had  no  knowledge  of  the  use  of  the 
name  of  Bowen,  Holmes  &  Co.,  in  purchasing  paper  for  the 
"  Independent." 

An  answer,  showing  substantially  that  certain  members 
of  the  defendants'  firm  made  the  note  in  question,  in  fraud 
of  the  other  members,  would  be  meritorious  as  to  them,  and 
would  let  in  the  defence  of  usury,  legitimately. 

I  am,  therefore,  of  the  opinion  that  the  defendants  who 
have  no  interest  in  the  "  Independent  "  should  be  permitted 
to  serve  an  amended  answer,  but  that  the  defendants  who 
are  proprietors  in  that  paper  ought  not  to  be  permitted  to 
'do  so,  inasmuch  as  the  answer  is,  as  to  them,  evasive  as 
well  as  frivolous. 

Judgment  must  be  rendered  for  the  plaintiff  on  account 
of  the  frivolousness  of  the  answer,  with  leave  to  the  de- 
fendants Avery,  Van  Olinda  &  Lasell,  to  serve  an  amended 
answer  in  ten  days,  on  payment  of  $10  costs  of  this  motion. 
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llartt  agt.  Harvey. 


SUPREME  COURT. 

HENRY  A.  HARTT  and  others  agt.  CHARLES  R.  HARVEY 
and  others. 

Where  a  complaint  asks  for  compensation  in  damages  for  the  alleged  wrongful 
withholding  of  a  certificate  of  an  election  to  an  office,  and  keeping  the  plaintiffs 
out  of  office,  and  also  that  the  election  certificate  of  the  defendants  be  declared 
null  and  void,  it  will  be  dismissed  where  it  is  evident  that  the  principal  relief 
asked  for  is  the  judgment  of  the  court  on  the  question  of  the  right  and  title  to 
the  office, — which  must  be  tried  by  quo  warranto. 

New  York  Special  Term,  Jlugust,  1861. 
TRIAL  at  special  term. 

W.  C.  NOYES,  for  the  plaintiff's. 

E.  F.  HALL,  for  the  defendants  Harvey  and  Tompkins. 

iSfr.  CHESTER,  for  the  other  defendants. 

SUTHERLAND,  Justice.  It  is  true  that  the  complaint  in 
this  case  asks  for  compensation  in  damages  for  the  alleged 
wrongful  withholding  of  the  certificate  and  keeping  the 
plaintiffs  out  of  office;  and,  also,  that  the  certificate  of  the 
defendants  be  declared  null  and  void;  but  it  is  perfectly 
plain  that  the  main  relief  asked  for  in  the  complaint  is  the 
judgment  or  determination  of  the  court,  that  the  defendants 
were  not  regularly  elected,  and  are  not  entitled  to  the  office, 
and  that  the  plaintiffs  were  regularly  elected,  and  are  enti- 
tled to  the  office. 

If  the  plaintiffs  were  not  regularly  elected,  and  are  not 
entitled  to  the  office,  then  the  certificate  has  not  been  wrong- 
fully withheld  from  them,  and  they  are  not  entitled  to  any 
compensation  in  damages,  or  to  have  the  certificate  of  the 
defendants  declared  null  and  void. 

There  can  be  no  damages  given  to  the  plaintiffs;  nor  can 
the  defendants'  certificate  be  declared  null  and  void,  with- 
out first  determining  the  title  to  the  office. 
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The  damages  and  equitable  relief  asked  for  in  the  com- 
plaint are  asked  for  as  mere  incidents  of  the  main  relief 
asked  for,  to  wit,  the  judgment  of  the  court  on  the  question 
of  the  right  and  title  to  the  office. 

It  follows  that  the  complaint  should  be  dismissed,  for  it 
is  clear  that  this  court  has  not  jurisdiction  to  try  this  ques- 
tion of  title  in  this  action.  It  should  be  tried  by  an  action 
or  proceeding  in  the  nature  of  quo  warranto. 

Judge  MULLIN'S  opinion  in  Hartt  agt.  Harvey,  (19  How. 
Pr.  JR.,  245,)  is,  in  my  opinion,  conclusive  on  this  point. 


SUPREME  COURT. 

JAMES  ENRIGHT,  plaintiff  in  error  agt.  THE  PEOPLE,  defend- 
ants in  error. 

An  indictment  under  the  act  of  March  23,  1860,  prohibiting  the  sale  of  passenger 
tickets,  except  as  therein  mentioned,  must  state  the  port  or  place  from  which 
the  ticket  purports  to  entitle  the  person  to  a  passage. 

New  York  General  Term,  May,  1861. 

By  the  court,  SUTHERLAND,  Justice.  I  assume  that  the 
prisoner  was  indicted  under  the  act  passed  March  23,  1860. 

In  my  opinion,  the  indictment,  in  charging  the  offence, 

should  have  stated  the  port  or  place  from  which  the  ticket 

or  instrument  purported  to  entitle  the  person  or  persons  to 

*a  passage  or  right  of  passage,  as  one  of  the  circumstances 

entering  into  the  statutory  definition  of  the  offence. 

I  think,  too,  that  there  was  a  fatal  variance  between  the 
ticket  or  instrument  described  in  the  indictment,  and  that 
produced  and  proved  on  the  trial. 

On  these  grounds  I  think  the  judgment  of  the  oyer  and 
terminer  should  be  reversed. 
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NEW  YORK  COMMON  PLEAS. 
Fox  agt.  HEATH. 

An  assignment  of  property,  for  the  benefit  of  creditors,  executed  by  three  part- 
ners, one  of  whom  is  an  infant,  is  void. 

New  York  Special  Term,  August,  1861. 

BRADY,  J.  The  assignment  which  the  plaintiff  in  this 
case  seeks  to  set  aside,  was  executed  by  three  partners,  one 
of  whom  is  an  infant.  The  interest  of  such  infant  did  not 
pass  by  the  assignment.  The  assignee  took  no  title,  could 
convey  none  as  to  his  part,  and  the  execution  of  the  trust 
is  impossible.  The  assignment  of  property  for  the  benefit 
of  creditors  must  be  absolute  and  irrevocable  in  terms,  and 
the  instrument  itself  not  subject  to  any  defeasance  by  the 
act  of  any  of  the  parties.  The  act  of  the  infant  in  signing 
the  paper  is  voidable,  and  may  be  counteracted  by  him 
either  before  or  at  maturity.  The  estate  cannot  be  admin- 
istered with  the  doubt  of  the  infant's  ratification,  which 
can  be  solved  only  when  the  infant  arrives  at  the  age  of 
twenty-one  years.  The  creditors  cannot  be  delayed  under 
such  circumstances.  I  think  the  assignment  void,  and  that 
a  receiver  should  be  appointed.  I  think,  also,  that  the 
assignee  of  the  judgment  debtors,  having  given  the  secu- 
rity required  by  law,  and  having  accepted  the  performance 
of  the  trust,  should  be  appointed  the  receiver  in  this  case, 
and  order  accordingly.  Order  to  be  entered  herein  to  be 
settled  on  two  days'  notice. 
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People  ex  rel.  Hoyt  agt.  Commissioners  of  Taxes. 

COURT  OF  APPEALS. 
THE  PEOPLE  ex  rel.  HOYT  agt.  THE  COMMISSIONERS  OF  TAXES. 

Under  the  statutes  of  this  state  relating  to  taxation,  the  personal  property  of  a  resi- 
dent actually  situated  in  another  state  or  country,  is  not  to  be  included  in  the 
assessment  against  him.  On  the  other  hand,  the  personal  property  of  a  non- 
resident, which  is  situated  here,  is  liable  to  taxation  with  such  exceptions  only 
as  the  statute  laws  have  made. 

But  these  rules  apply  only  to  property  which  is  capable  of  having  an  actual  situs, 
and  has  one  within  or  without  the  state.  Property  merely  in  transit  through  the 
state  is  not  taxable.  Debts  and  choses  in  action  in  general  follow  the  domicil  of 
the  owner.  Ships  at  sea,  if  registered  at  a  port  within  the  state,  have  no  situs 
elsewhere,  and  are  to  be  assessed  here. 

The  relator,  residing  in  the  city  of  New  York,  was  assessed  in  respect  to  capital 
invested  in  business  in  New  Orleans,  and  in  respect  to  chattels  upon  his  farm  in 
New  Jersey:  Held,  that  the  assessment  was  erroneous. 

APPEAL  from  judgment  of  supreme  court  at  general  term 
of  the  first  judicial  district. 

GROSV.  P.  LowREY,/or  relator. 

GREENE  C.  BRONSON,  counsel  to  the  corporation,  for 
respondents. 

COMSTOCK,  Ch.  J.  The  legislature,  in  defining  property 
which  is  liable  to  taxation,  have  used  the  following  language : 
"All  lands  and  all  personal  estate  within  this  state,  whether 
owned  by  individuals  or  corporations,  shall  be  liable  to  taxa- 
tion, subject  to  the  exemptions  hereinafter  specified."  (1  R. 
S.,  387,  §1.)  The  title  of  the  act  in  which  this  provision 
fs  contained,  is,  "of  the  property  liable  to  taxation,"  and 
it  is  in  this  title  that  we  ought  to  look  for  controlling  defi- 
nitions on  the  subject.  Other  enactments  relate  to  the 
details  of  the  system  of  taxation,  to  the  mode  of  imposing 
and  collecting  the  public  burdens,  and  not  to  the  property 
or  subject  upon  which  it  is  imposed.  In  order,  therefore,  to 
determine  the  question  now  before  us,  the  primary  requisite 
is  to  interpret  justly  and  fairly  the  language  above  quoted. 
VOL  XXI.  25 
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"All  lands  and  all  personal  estate  within  this  state  shall 
be  liable  to  taxation."  If  we  are  willing  to  take  this 
language,  without  attempting  to  obscure  it  by  introducing 
a  legal  fiction  as  to  the  situs  of  personal  estate,  its  mean- 
ing would  seem  to  be  plain.  Lands  and  personal  property 
having  an  actual  situation  within  the  state  are  taxable,  and 
by  a  necessary  implication  no  other  property  can  be  taxed. 
I  know  not  in  what  language,  more  appropriate  or  exact, 
the  idea  could  have  been  expressed.  Real  and  personal 
estate  are  included  in  precisely  the  same  form  of  expression. 
Both  are  mentioned  as  being  within  the  state.  It  is  con- 
ceded that  lands  lying  in  another  state  or  country  cannot 
be  taxed  against  the  owner  resident  here,  and  no  one  ever 
supposed  the  contrary.  Yet  it  is  claimed  that  goods  and 
chattels  situated  in  Louisiana,  or  in  France,  can  be  so  taxed. 
The  legislature,  I  suppose,  could  make  this  distinction,  but 
that  they  have  not  made  it  in  the  language  of  the  statute 
is  perfectly  clear.  Nor  is  the  reason  apparent  why  such  a 
distinction  should  be  made.  Lands  have  an  actual  situs, 
which,  of  course,  is  immovable.  Chattels  also  have  an 
actual  situs,  although  they  can  be  moved  from  one  place  to 
another.  Both  are  equally  protected  by  the  laws  of  the 
state  or  sovereignty  in  which  they  are  situated,  and  both 
are  chargeable  there  with  public  burdens,  according  to  all 
just  principles  of  taxation.  A  purely  poll  tax  has  no  respect 
to  property.  We  have  no  such  tax.  With  us  taxation  is 
upon  property,  and  so  it  is  in  all  the  states  of  the  union. 
So,  also,  in  general,  it  is  in  all  countries.  The  logical  result 
is,  that  the  tax  is  incurred  within  the  jurisdiction  and  under 
the  laws  of  the  country  where  it  is  situated.  If  we  say  that 
taxation  is  on  the  person  in  respect  to  the  property,  we  are 
still  without  a  reason  for  assessing  the  owner  resident  here, 
in  respect  to  one  part  of  his  estate  situated  elsewhere,  and 
not  in  respect  to  another  part.  Both,  I  repeat,  are  the  sub- 
jects of  taxation  in  the  foreign  jurisdiction.  If,  then,  the 
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owner  ought  to  be  subjected  to  a  double  burden  as  to  one, 
why  not  as  to  the  other  also  ? 

I  find,  then,  no  room  for  interpretation,  if  we  take  the 
words  of  the  statute  in  their  plain  ordinary  sense.  The 
legislative  definition  of  taxable  property  refers  in  that  sense 
to  the  actual  situs  of  personal  not  less  than  real  estate.  If 
the  intention  had  been  different,  it  cannot  be  doubted  that 
different  language  would  have  been  used.  It  would  have 
been  so  easy  and  so  natural  to  have  declared  that  all  lands 
within  this  state,  and  all  personal  property  wherever  situ- 
ated, owned  by  residents  of  this  state,  shall  be  liable  to 
taxation,  that  we  should  have  expected  just  such  a  decla- 
ration, if  such  had  been  the  meaning  of  the  law-making 
power.  To  me  it  is  evident  that  the  legislature  were  not 
enunciating  a  legal  fiction  which,  as  we  shall  presently  see, 
expresses  a  rule  of  law  in  some  circumstances  and  relations, 
but  which  in  others  is  not  the  law.  They  were  speaking 
in  plain  words,  and  to  the  plain  understanding  of  men  in 
general.  When  they  said  all  real  and  all  personal  estate  with- 
in this  state,  I  see  no  room  for  a  serious  doubt  that  they 
intended  property  actually  within  the  state,  wherever  the 
owner  might  reside. 

It  is  said,  however,  that  personal  estate  by  a  fiction  of 
law  has  no  situs  away  from  the  person  or  residence  of  the 
owner,  and  is  always  deemed  to  be  present  with  him  at  the 
place  of  his  domicil.  The  right  to  tax  the  relator's  pro- 
perty situated  in  New  Orleans  and  New  Jersey  rests  upon 
the  universal  application  of  this  legal  fiction;  and  it  is 
•accordingly  insisted  upon  as  an  absolute  rule  or  principle 
of  law  which,  to  all  intents  and  purposes,  transfers  the 
property  from  the  foreign  to  the  domestic  jurisdiction,  and 
thus  subjects  it  to  taxation  under  our  laws.  Let  us  observe 
to  what  results  such  a  theory  will  lead  us.  The  necessary 
consequence  is,  that  goods  and  chattels  actually  within  this 
state  are  not  here  in  any  legal  sense,  or  for  any  legal  pur- 
pose, if  the  owner  resides  abroad.  They  cannot  be  taxed 


388  NEW  YORK  PRACTICE  EEPORTS. 

People  ex  rel.  Hoyt  agt.  Commissioners  of  Taxes. 

here,  because  they  are  with  the  owner,  who  is  a  citizen  or 
subject  of  some  foreign  state.  On  the  same  ground,  if  we 
are  to  have  harmonious  rules  of  law,  we  ought  to  relinquish 
the  administration  of  the  effects  of  a  person  resident  and 
dying  abroad,  although  the  claims  of  domestic  creditors 
may  require  such  administration.  So,  in  the  case  of  the 
bankruptcy  of  such  a  person,  we  should  at  once  send  abroad 
his  effects,  and  cannot  consistently  retain  them  to  satisfy 
the  claims  of  our  own  citizens.  Again,  we  ought  not  to 
have  laws  for  attaching  the  personal  estate  of  non-residents, 
because  such  laws  necessarily  assume  that  it  has  a  situs 
entirely  distinct  from  the  owner's  domicil.  Yet  we  do, 
in  certain  cases,  administer  upon  goods  and  chattels  of  a 
foreign  decedent,  we  refuse  to  give  up  the  effects  of  a  bank- 
rupt until  creditors  here  are  paid ;  and  we  have  laws  of 
attachment  against  the  effects  of  non-resident  debtors. 
These,  and  other  illustrations  which  might  be  mentioned, 
demonstrate  that  the  fiction  or  maxim  mobilia  personam 
sequuntur  is  by  no  means  of  universal  application.  Like 
other  fictions,  it  has  its  special  uses.  It  may  be  resorted 
to  when  convenience  and  justice  so  require.  In  other  cir- 
cumstances the  truth  and  not  the  fiction  affords,  as  it  plainly 
ought  to  afford,  the  rule  of  action.  The  proper  use  of  legal 
fictions  is  to  prevent  injustice,  according  to  the  maxim, 
in  fiction  e  juris  semper  tequilas  exist  at.  "  No  fiction,"  says 
Blackstone,  "  shall  extend  to  work  an  injury,  its  proper 
operation  being  to  prevent  a  mischief  or  remedy  an  incon- 
venience, which  might  result  from  the  general  rule  of  law." 
So  Judge  STORY,  referring  to  the  situs  of  goods  and  chat- 
tels, observes:  "The  general  doctrine  is  not  controverted, 
that  although  movables  are  for  many  purposes  to  be  deemed 
to  have  no  situs,  except  that  of  the  domicil  of  the  owner, 
yet  this  being  but  a  legal  fiction,  it  yields,  whenever  it  is 
necessary,  for  the  purpose  of  justice,  that  the  actual  situs 
of  the  thing  should  be  examined."  He  adds  quite  perti- 
nently, I  think,  to  the  present  question,  "  a  nation  within 
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whose  territory  any  personal  property  is  actually  situated, 
lias  an  entire  dominion  over  it  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has  over  immovable  pro- 
perty situated  there."  (Con/2,  of  Laws,  §550.)  I  can  think 
of  no  more  just  and  appropriate  exercise  of  the  sovereignty 
of  a  state  or  nation  over  property,  situated  within  it  and 
protected  by  its  laws,  than  to  compel  it  to  contribute 
toward  the  maintenance  of  government  and  law. 

Accordingly  there  seems  to  be  no  place  for  the  fiction  of 
which  we  are  speaking,  in  a  well  adjusted  system  of  taxa- 
tion. In  such  a  system  a  fundamental  requisite  is  that  it 
be  harmonious.  But  harmony  does  not  exist  unless  the 
taxing  power  is  exerted  with  reference  exclusively  either 
to  the  situs  of  the  property,  or  to  the  residence  of  the 
owner.  Both  rules  cannot  obtain  unless  we  impute  incon- 
sistency to  the  law,  and  oppression  to  the  taxing  power. 
Whichever  of  these  rules  is  the  true  one,  whichever  we  find 
to  be  founded  in  justice  and  in  the  reason  of  the  thing,  it 
necessarily  excludes  the  other,  because  we  ought  to  sup- 
pose, indeed  we  are  bound  to  assume,  that  other  states  and 
governments  have  adopted  the  same  rule.  If,  then,  pro- 
ceeding on  the  true  principles  of  taxation,  we  subject  to 
its  burdens  all  goods  and  chattels  actually  within  our  juris- 
diction, without  regard  to  the  owner's  domicil,  it  must  be 
understood  that  the  same  rule  prevails  everywhere.  If  we 
also  proceed  on  the  opposite  rule,  and  impose  the  tax  on 
account  of  the  domicil,  without  regard  to  the  actual  situs, 
while  the  same  property  is  taxed  in  another  sovereignty  by 
feason  of  its  situs  there,  we  necessarily  subject  the  citizen 
to  a  double  burden  of  taxation.  For  this  no  sound  reason 
can  be  given.  To  put  a  strong  case:  the  owner  of  a 
southern  plantation,  with  his  thousand  slaves  upon  it,  may 
prefer  to  reside  and  spend  his  income  in  New  York.  Our 
laws  protect  him  in  his  person  as  a  citizen  of  the  state,  and 
for  this  the  state  receives  a  sufficient  consideration  without 
taxing  the  capital  which  it  does  not  protect.  Under  our 
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laws  can  we  tax  the  wealth  thus  invested  in  slave  property  ? 
They  ignore  on  the  contrary  the  very  existence  of  such 
property,  and  therefore  there  is  no  room  for  the  fiction 
according  to  which,  and  only  according  to  which,  the  situs 
is  supposed  to  be  here.  But  if  we  could  make  room  for 
that  fiction,  still  it  remains  to  be  shown  that  some  rule  of 
reason  or  principle  of  equity  can  be  urged  in  favor  of  such 
taxation.  This  cannot  be  shown,  and  the  attempt  has  not 
been  made. 

We  may  reverse  the  illustration.  A  citizen  and  resident 
of  Massachusetts  may  own  a  farm  in  one  of  the  counties  of 
this  state,  and  large  wealth  belonging  to  him  may  be  in- 
vested in  cattle,  in  sheep  or  horses  which  graze  the  fields, 
and  are  visible  to  the  eyes  of  the  taxing  power.  Now,  these 
goods  and  chattels  have  an  actual  situs,  as  distinctly  so  as 
the  farm  itself.  Putting  the  inquiry,  then,  with  reference 
to  both,  are  they  "  real  estate  and  personal  estate  within 
this  state,"  so  as  to  be  subject  to  taxation  under  that  defini- 
tion? It  seems  to  me  but  one  answer  can  be  given  this 
question,  and  that  answer  must  be  according  to  the  actual 
truth  of  the  case.  If  we  take  the  fiction  instead  of  the 
truth,  then  the  situs  of  these  chattels  is  in  Massachusetts, 
and  they  are  not  within  this  state.  The  statute  means  one 
thing  or  the  other.  It  cannot  have  double  and  inconsistent 
interpretations.  And  as  this  is  impossible  so  we  cannot, 
under  and  according  to  the  statute,  tax  the  citizen  of  Mas- 
sachusetts in  respect  to  his  chattels  here,  and  at  the  same 
time  tax  the  citizen  of  New  York  in  respect  to  his  chattels 
having  an  actual  situs  there.  In  both  cases  the  property 
must  be  "within  this  state,"  or  there  is  no  right  to  tax  it 
at  all.  It  cannot  be  true,  in  fact,  if  a  Massachusetts  man 
owns  two  spans  of  horses,  one  of  which  draws  his  carriage 
at  home  and  the  other  is  kept  on  his  farm  here,  that  both 
are  within  the  state.  It  cannot  be  true  by  any  legal  intend- 
ment,  because  the  same  intendment  which  locates  one  of 
them  here  must  locate  the  other  abroad  and  beyond  the 
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taxing  power.  It  seems  lo  follow,  then,  inevitably,  that 
before  we  can  uphold  the  tax  which  has  been  imposed  upon 
the  relator's  property  situated  in  New  Orleans  and  New 
Jersey,  we  must  first  determine,  that  if  he  resided  there, 
and  the  same  goods  and  chattels  were  located  here,  they 
could  not  be  taxed  as  being  within  the  state.  Such  a  de- 
termination, I  am  satisfied,  would  contravene  the  plain  let- 
ter of  the  statute,  as  well  as  all  sound  principles  underlying 
the  subject. 

"We  have  been  referred  to  other  provisions  of  the  code 
of  taxation  as  contained  in  the  Revised  Statutes.  In  the 
article  "  of  the  place  in  which  property  is  to  be  taxed,"  it 
is  declared  that  "  every  person  shall  be  assessed  in  the  town 
or  ward  where  he  resides,  when  the  assessment  is  made  for 
all  personal  estate  owned  by  him,  including  all  such  per- 
sonal estate  in  his  possession  or  under  his  control,  as 
master,  guardian  or  executor  or  administrator,  and  in  no 
case  shall  property,  so  held  under  either  of  those  trusts,  be 
assessed  against  any  other  person."  (§55,  p.  389.)  This 
provision,  it  is  supposed,  has  some  tendency  to  sustain  the 
action  of  the  commissioners  of  taxes  in  the  present  case ; 
but  I  think  otherwise.  The  object  of  the  title,  and  of  this 
section  in  particular,  is  to  specify  the  town  or  ward  where 
the  property  of  each  taxpayer  is  to  be  assessed,  and  not  to 
define  the  subjects  of  taxation.  In  regard  to  subjects, 
therefore,  exactness  of  expression  in  such  a  connection  was 
not  important.  All  property  liable  to  taxation,  and  all 
property  exempt  therefrom,  had  been  specified  with  great 
precision  in  the  preceding  article,  and  the  definitions  of 
that  article  must,  therefore,  be  understood  as  qualifying  all 
loose  and  general  expressions  in  the  provisions  which  fol- 
low it,  devoted  to  other  details  of  assessment  and  taxation. 
In  construing  the  section  last  quoted,  we  shall  be  materi- 
ally aided,  if  we  refer  to  those  which  immediately  precede 
it  in  the  same  article,  concerning  the  assessment  of  lands. 
Lands  occupied  by  the  owner,  or  wholly  unoccupied,  and 
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situated  in  the  ward  where  he  resides,  must  be  assessed  to 
such  owner.  (§1.)  Lands  unoccupied  and  not  owned  by 
a  person  residing  in  the  town  or  ward  where  they  are  situ- 
ated, are  to  be  assessed  as  non-resident  lands.  (§3.)  Thus 
if  a  person  resides  in  one  town,  and  owns  lands  in  another 
town  or  county  within  the  state,  those  lands  are  called 
"  non-resident,"  and  are  assessed  accordingly.  But  per- 
sonal estate  is  reached  in  a  different  manner.  It  is  never 
treated  as  "non-resident"  estate.  The  owner  may  reside 
in  one  part  of  the  state  and  his  goods  and  chattels  be  situ- 
ated in  another  part.  In  such  case  they  are  assessed  to 
him,  and  not  as  a  non-resident,  unless  in  the  possession  or 
control  of  a  trustee,  guardian,  &c.,  at  the  place  of  their 
actual  location,  and  in  that  case  they  must  be  assessed  to 
such  trustee,  guardian,  &c.  Thus  we  find  that,  in  assessing 
residents  in  respect  to  their  lands,  the  same  must  be  situ- 
ated in  the  town  or  ward  where  they  reside.  But  in  respect 
to  personal  estate,  it  may  have  a  situs  anywhere  in  the 
state,  and  the  owner  is  to  be  taxed  for  it  in  the  town  or 
ward  where  he  is  a  resident.  It  is  this  difference  which 
led  to  greater  generality  of  expression  in  the  fifth  section. 
But  this  generality,  thus  introduced,  ought  not  to  be  received 
as  enlarging  the  sphere  of  taxation  in  opposition  to  a  clear 
and  precise  definition  in  the  article  on  that  subject.  Indeed, 
if  we  are  to  take  expressions  of  a  loose  and  general  nature, 
we  shall  find  nothing  against  taxing  lands  situated  without 
the  state,  except  the  primary  definition  referred  to,  which 
necessarily  qualifies  all  such  expressions. 

But  a  still  closer  attention  to  this  fifth  section  will  not 
be  unprofitable.  Personal  estate  owned  by  the  taxpayer, 
and  that  possessed  or  controlled  by  him  as  trustee,  guardian, 
&c.,  are  placed  in  the  same  category,  and  in  regard  to  the 
latter  it  is  declared  that  property  so  held  shall  not  be  assess- 
ed against  any  other  person.  Now,  it  may  well  be  true,  and 
no  doubt  is  often  true,  that  a  person  domiciled  in  this  state 
is  trustee,  guardian,  or  administrator,  in  respect  to  property 
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situated  in  some  other  state,  according  to  the  laws  of  which 
the  trust  will  be  controlled  or  the  property  administered. 
It  is  pertinent  to  inquire  whether  the  legislature  intended 
to  tax  property  thus  situated.  It  "  shall  not  be  assessed 
against  any  other  person."  This  prohibition  would  be 
impossible  and  absurd  in  the  case  supposed  of  chattels 
having  a  situs  in  another  jurisdiction.  Yet  the  prohibi- 
tion relates  to  the  very  thing  which  is  the  subject  of  the 
assessment.  And  from  this  I  think  it  a  very  just  inference 
that  the  legislature,  in  enacting  the  section,  had  in  view 
only  personal  estate  within  this  state ;  in  other  words,  the 
property  which  they  had  previously  declared  to  be  liable 
to  taxation.  Again,  I  have  observed  that  personal  pro- 
perty is  not  in  any  case  taxed  as  "non-resident"  estate. 
But  it  does  not  follow  that  such  property  may  not  be 
assessed  here,  although  the  true  owner  resides  elsewhere. 
The  possession  of  chattels  is  never  vacant,  as  may  be  the 
case  in  respect  to  lands.  Where  it  is  not  in  the  hands  of 
the  owner,  it  is  usually  held  by  some  one  else  under  some 
agency  or  trust,  and  the  statutes  which  have  been  referred 
to  are  comprehensive  enough  to  reach  it  in  most  cases  when 
actually  situated  here,  notwithstanding  the  foreign  domicil 
of  the  general  owner.  All  personal  estate  within  the  state 
is  liable  to  taxation.  It  may  be  within  the  state  in  the 
possession  or  under  the  control  of  a  trustee,  while  the  bene- 
ficial owner  is  a  resident  abroad,  and  in  such  a  case  the 
assessment  is  to  be  against  the  person  having  the  special 
interest  or  control.  The  actual  situs  and  control  of  the 
•property  within  the  state  is  the  condition  which  subjects 
it  to  taxation.  The  owner  will,  of  course,  be  assessed  if  he 
resides  here  and  has  it  under  his  own  control.  If  he  resides 
in  another  state  the  result  is  reached  by  charging  his  agent 
or  trustee  in  the  actual  possession.  And  thus  the  different 
provisions  of  law  which  have  been  mentioned  appear  to  me 
to  be  in  harmony  with  each  other. 

We  have  referred  so  far  to  the  Revised  Statutes  of  1830, 
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in  which  the  tax  laws  underwent  a  careful  revision.  But 
the  course  of  legislation  before  and  after  that  time  should 
also  be  considered.  As  to  the  antecedent  laws  from  1801 
to  1830,  it  is  sufficient  to  observe,  in  general  terms,  that 
they  contained  no  explicit  declaration  on  the  question  now 
before  us.  In  all  these  acts  general  words  were  used,  re- 
quiring the  assessors  to  set  down  in  the  tax-roll,  against 
the  names  of  every  resident  of  the  towns  and  wards  within 
the  state,  the  value  of  his  personal  estate,  without  any 
specification  of  the  situs.  (2  R.  L.,  509.)  Such  general 
language  might  or  might  not  be  held  to  include  the  pro- 
perty of  residents  situated  in  foreign  jurisdictions.  In  the 
revision  of  1830  we  find,  for  the  first  time,  the  precise  defi- 
nitions on  this  subject,  which  have  been  mentioned;  and  I 
have  no  doubt  they  were  framed  with  a  distinct  and  intel- 
ligent purpose. 

But  we  find  acts  of  a  later  date  which  throw  much  addi- 
tional light  upon  the  legislative  intention.  In  1851  the 
above  mentioned  fifth  section,  of  the  article  relating  to  the 
place  of  taxation,  was  amended.  (Stat.,  ch.  129,  p.  332.) 
By  this  amendment  the  word  "  agent"  is  inserted  before  the 
words  trustee,  guardian,  <fec.,  and  an  addition  is  made  to 
the  section,  which  provides,  first,  for  the  case  of  a  residence 
of  a  person  in  two  or  more  towns  or  wards  during  any  year 
for  which  taxes  are  to  be  levied.  The  amendment  then 
declares  that  the  products  of  any  state  of  the  United  States 
consigned  to  agents  in  any  town  or  ward  of  this  state,  for 
sale  on  commission  for  the  benefit  of  the  owner  thereof, 
shall  not  be  assessed  to  such  agent,  nor  shall  agents  of 
moneyed  corporations  or  capitalists  be  liable  to  taxation 
under  this  section  for  any  moneys  in  their  possession  or 
under  their  control,  transmitted  to  them  for  the  purpose  of 
investment  or  otherwise.  The  amendment  is  quite  material 
to  the  present  question,  because  it  clearly  shows  that  an 
actual  sitiis  within  the  state  is  the  criterion  of  taxation. 
It  shows  this  because  it  specially  exempts  the  property  of 
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citizens  of  other  states  having  such  a  situs  here  under 
peculiar  circumstances  and  conditions.  If  sent  for  sale  on 
commission,  or  if  it  be  the  money  of  a  corporation  or  capi- 
talist sent  here  to  be  invested,  for  example,  on  bond  and 
mortgage,  it  is  not  to  be  assessed.  By  irresistible  inference, 
which  no  one  will  question,  an  actual  situation  here,  under 
all  other  circumstances,  will  subject  personal  estate  to  taxa- 
tion, in  whatever  state  or  country  the  owner  may  have  his 
domicil. 

One  other  act  of  a  still  later  date  remains  to  be  noticed. 
In  1855  a  statute  was  passed  declaring  that  "all  persons 
and  associations  doing  business  in  the  state  of  New  York, 
as  merchants,  bankers  or  otherwise,  as  principals  or  part- 
ners, whether  special  or  otherwise,  and  not  residents  of 
this  state,  shall  be  assessed  on  all  sums  invested  in  any 
manner  in  said  business,  the  same  as  if  they  were  residents 
of  this  state,  and  said  taxes  shall  be  collected  from  the 
property  of  the  firms,  persons  or  associations,  to  which  they 
severally  belong."  (Stat.  of  1855,  ch.  57,  p.  44.)  It  is  well 
known  that  in  many  instances  persons,  having  their  mercan- 
tile or  banking  establishments  in  the  city  of  New  York, 
reside  in  the  vicinity  beyond  the  lines  of  the  state,  and 
until  this  act  was  passed  such  cases  were  apparently  not 
within  the  reach  of  taxation.  There  was  no  authority  for 
inserting  in  the  tax-rolls  any  name  but  that  of  the  owner  of 
personal  estate,  resident?  in  the  town  or  ward  where  the 
assessment  was  to  be  made,  including,  however,  in  the  term 
owner,  agents  and  trustees  having  the  possession  or  control 
of  the  property,  whether  the  true  owner  resided  within  or 
without  this  state.  If,  therefore,  the  owner  resided  across 
the  lines  in  New  Jersey,  but  yet  controlled  and  managed 
his  own  business  in  the  city  of  New  York,  there  was  no 
mode  provided  for  taxing  his  assets  there  situated.  He 
could  not  be  personally  assessed,  because  he  was  not  an 
inhabitant  of  the  town  or  ward,  and  inasmuch  as  his  pro- 
perty was  not  in  the  possession  or  control  of  any  agent  or 
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trustee,  it  could  not  be  reached  at  all.  This  was  a  very 
considerable  mischief,  and  this  statute  was  passed  to  remedy 
it.  It  accomplished  the  object  by  authorizing  an  assess- 
ment by  name  of  the  non-resident  owner  in  respect  to  pro- 
perty thus  situated,  and  undoubtedly  large  values  are  thus 
reached  by  the  taxing  power  not  embraced  in  the  phrase- 
ology of  the  pre-existing  enactments.  Now,  this  act  is 
referred  to  in  the  decision  of  the  court  below  in  the  present 
case,  as  introducing,  for  the  first  time,  the  principle  of  tax- 
ing personal  estate  by  reason  of  its  actual  situs  here,  when 
the  owner  resides  abroad.  I  think  it  is  now  plain  that  this 
is  far  from  being  the  case.  That  principle  is  inherent  in 
the  very  nature  of  the  subject,  and  it  pervades  all  legisla- 
tion from  1830  to  the  present  time.  This  act  was  passed 
not  to  change  the  fundamental  basis  of  assessment,  but 
simply  to  remedy  an  imperfection  in  one  of  its  details,  by 
reason  of  which  the  system  rendered  an  incomplete  result. 
In  short,  the  system  was  perfected  instead  of  being  inaugu- 
rated by  this  statute. 

Let  us  now  take  in,  at  a  single  view,  all  the  legislation 
of  the  state  which  constitutes  the  existing  Code  on  this 
subject.  We  have,  in  the  first  place,  the  fundamental  defi- 
nition, which  is  the  basis  of  all  taxation,  describing  the  sub- 
ject as  "  all  real  and  all  personal  estate  within  this  state." 
The  same  revisers  and  legislators  which  thus  defined  the 
basis,  prescribed  the  mode  of  assessment.  Every  owner  of 
personal  estate  was  to  be  assessed  in  the  town  or  ward  where 
he  resided ;  but  this  alone  would  not  embrace  the  case  of  a 
non-resident,  whose  property  was  within  the  state.  But 
there  is  no  such  thing  as  a  vacant  possession  of  personal 
estate.  Therefore,  the  term  owner  was  made  to  include 
trustees,  guardians,  &c.,  and  they  were  to  be  assessed  for 
property  in  their  possession  or  under  their  control,  whoever 
and  wherever  the  beneficial  owner  might  be.  In  that  mode 
the  estates  of  non-residents  having  a  situs  here  were  reached. 
But  it  was  at  least  doubtful  whether  the  term  trustee, 
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guardian,  &c.,  were  sufficiently  descriptive  to  include  pro- 
perty of  non-residents  situated  here,  under  all  conditions 
which  ought  to  subject  it  to  taxation.  The  more  compre- 
hensive word  "agent,"  therefore,  was  added  in  1851,  but 
in  order  that  this  word  might  not  carry  the  principle  to 
results  unjust  and  inexpedient,  the  legislature,  with  becom- 
ing caution,  made  at  the  same  time  a  special  exception  in 
favor  of  property  and  money  sent  here  from  other  states 
for  sale  or  investment.  The  very  language  of  the  excep- 
tion was  an  unmistakable  assertion  of  the  principle.  Then 
in  1855  a  serious  defect  in  the  system  had  been  developed. 
Non-residents  of  the  state  were  found  to  be  personally, 
either  as  principals  or  partners,  in  the  possession  and  man- 
agement of  large  capitals  or  estates  within  the  state.  They 
could  not  be  assessed  as  the  laws  were,  and  there  was  no 
agent  or  trustee  to  assess  in  respect  to  property  thus  situ- 
ated. The  system  was  accordingly  improved  and  extended 
so  as  to  embrace  such  cases. 

Thus  we  have  a  system  apparently  symmetrical  and  com- 
plete, according  to  which  all  personal  estate  having  an 
actual  situs  in  this  state  is  brought  within  the  sphere  of 
taxation  without  regard  to  the  domicil  of  the  owner,  with 
only  special  exception  dictated  by  policy  and  justice ;  and 
if  this  be  the  rule  of  taxation  where  the  situs  of  the  thing 
to  be  taxed,  and  the  domicil  of  the  owner  are  different,  it 
is  conceded  that  the  opposite  rule  cannot,  and  does  not, 
prevail.  Proceeding  on  this  rule,  Louisiana  and  New  Jer- 
sey very  justly  imposed  a  share  of  their  public  burden  on 
the  property  of  the  relator  situated  in  those  states.  The 
state  of  New  York  will  do  the  same  thing  in  respect  to 
citizens  of  those  states  having  property  here,  but  it  is  not 
so  unjust  to  its  own  citizens  as  to  load  them  with  double 
burdens  by  proceeding  on  the  opposite  principle  also.  I 
am  confident  there  is  nothing  in  all  our  legislation  which 
affords  any  grounds  for  imputing  to  it  such  inconsistency 
and  injustice 
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I  have  not  arrived  at  these  views  without  examining  the 
case  of  Wilson  agt.  The  Mayor,  fyc.,  of  New  York,  decided  in 
the  common  pleas  of  that  city  in  December,  1855.  (4  E.  D. 
Smith,  675.)  In  that  case  Mr.  Justice  WOODRUFF  showed 
very  satisfactorily  that,  according  to  all  principles  which 
ought  to  govern  taxation,  personal  as  well  as  real  estate, 
should  be  assessed  in  the  place  of  its  actual  situation,  and 
not  otherwise;  and  by  the  same  reasoning  he  thought  the 
property  of  residents  situated  abroad  ought  to  be  exempted. 
Nevertheless,  he  came  to  the  conclusion  that  the  rule  was 
in  fact  otherwise  in  both  respects.  He  very  properly  con- 
ceded that  the  laws  of  taxation  were  consistent,  resting 
wholly  on  one  basis  or  the  other,  and  in  no  case  provided 
for  a  double  assessment.  But  adopting  in  its  fullest  extent 
and  for  all  uses  the  fiction  that  personal  estate  has  no  situs 
away  from  the  owner's  domicil,  he  interpreted  the  words 
"  within  the  state  "  in  the  light  of  that  fiction  ;  and  on  that 
basis  derived  the  double  conclusion  that  the  property  of  a 
non-resident  could  in  no  case  be  taxed,  while  that  of  a  resi- 
dent is  never  exempt,  in  whatever  part  of  the  world  it  may 
be  situated.  I  need  not  repeat  that  I  am  constrained  to 
think  differently  in  both  respects.  Nothing  on  this  point 
was  determined  in  that  case,  because  the  decision  was 
against  the  non-resident  taxpayer  on  another  ground.  In 
the  case  now  before  us  the  only  authority  relied  upon  or 
cited  in  the  opinion  of  the  court  below  is  the  case  of  the 
New  York  fy  New  Haven  Railroad  Co.  agt.  Lyon,  (16  Barb., 
651.)  I  have  also  examined  that  decision,  and  find  that  it 
contains  not  even  an  allusion  to  any  such  question.  The 
assessment  in  that  case  was  upon  land,  and  the  questions 
involved  were  of  a  totally  different  kind. 

I  conclude  the  discussion  of  this  question  by  a  brief  refer- 
ence to  the  course  of  decisions  in  other  courts  of  this  country. 
In  the  case  of  The  City  of  New  Albany  agt.  Meelcin,  (3  Ind. 
R.,  381,)  the  charter  of  the  town  conferred  the  right  of  tax- 
ing all  real  and  personal  estate  within  the  city.  The  defend- 
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ant  was  a  resident  of  the  city,  and  was  assessed  in  respect 
to  a  steamboat  enrolled  at  Louisville,  and  which  touched 
only  occasionally  at  New  Albany.  The  action  was  debt, 
to  recover  the  amount  of  the  assessment.  But  it  was  held 
that  the  tax  was  illegal,  and  that  no  recovery  could  be 
had.  The  supreme  court  observed,  "  the  only  question  we 
have  to  consider  is,  whether  the  boat  or  the  defendant's 
share  is  within  the  city."  The  same  point  arose  upon  a 
grant  of  the  right  of  taxation,  in  the  same  words,  in  the 
case  of  Wiley  agt.  The  City  of  Pekin,  (19  ///.  R.,  160,)  and 
the  question  was  determined  in  the  same  way.  The  court 
said,  "  as  a  general  rule  personal  property  follows  the  per- 
son of  the  owner,  but  municipal  corporations  have  no  power 
to  protect  property  not  within  their  corporate  limits;  nor 
can  they  render  any  equivalent  for  the  right  of  taxing  such 
property,  and  there  is  no  propriety  in  the  application  of 
this  rule  to  them  for  the  purposes  of  revenue.  It  is  evident," 
the  court  added,  "  that  the  legislature  intended  to  confine 
the  power  of  taxation  to  property  actually  within  the  ter- 
ritorial jurisdiction."  In  Johnson  agt.  The  City  of  Lexing- 
ton, (14  B.  Munroe,  648,)  the  city  government,  under  its 
charter,  had  authority  to  make  a  list  of  its  taxable  inhabi- 
tants, and  to  assess  against  them  their  real  estate  within 
the  city,  and  also  the  just  and  true  value  of  such  personal 
estate  as  the  mayor,  &c.,  should  designate.  The  court  of 
appeals  of  Kentucky  held  that  this  power  extended  only  to 
personal  estate  within  the  city,  and  that  the  property  refer- 
red to  was  such  as  had  an  actual  situs,  and  not  merely  such 
as  had  a  legal  or  constructive  status  within  the  city,  and 
which,  they  observed,  is  regarded  only  "  for  some  purposes 
as  being  with  his  owner  where  he  is  domiciled."  In  Fin- 
ley  agt.  The  City  of  Philadelphia,  (32  Penn.,  381,)  the  plain- 
tiff was  a  surgeon  in  the  United  States  army,  stationed  and 
keeping  house  in  that  city,  without  any  domiciliary  inten- 
tion. He  was  assessed  in  respect  to  his  household  furni- 
ture, and  claimed  to  be  exempt  in  consequence  of  his  non- 
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residence  and  occupation.  But  the  supreme  court  decided 
otherwise,  Chief  Justice  LOWRIE  observing,  "  There  is  noth- 
ing poetical  about  tax  laws.  Whenever  they  find  property, 
they  claim  a  contribution  for  its  protection,  without  any 
special  respect  to  the  owner  or  his  occupation."  In  Cat  I  in 
agt.  Hull,  (21  Verm.,  152,)  a  person  residing  in  New  York 
owned  personal  estate,  consisting  of  notes  and  other  obli- 
gations of  debtors  who  were  residents  of  the  state  of  Ver- 
mont. These  he  had  deposited  with  the  plaintiff,  residing 
in  the  town  of  Orwell  in  that  state,  as  his  agent,  for  man- 
agement, collection  and  investment,  and  the  plaintiff,  being 
such  agent,  was  assessed  in  that  capacity  for  the  estate 
thus  in  his  hands.  His  own  property  being  seized  on  the 
warrant  for  the  collection  of  the  tax,  he  brought  trespass 
for  such  seizure,  and  the  only  question  was,  whether  the 
property  of  the  non-resident  owner  was  subject  to  taxation 
in  that  town.  The  statute  of  that  state,  very  much  like 
ours,  provided  that  personal  estate  held  in  trust  by  execu- 
tor, administrator,  agent  or  trustee,  should  be  assessed  to 
such  executor,  &c.  Among  the  propositions  argued  on  be- 
half of  the  plaintiff,  it  was  insisted  that  personal  estate,  and 
especially  debts  due,  having  no  fixed  situs,  follow  the  per- 
son, and  are  to  be  considered  as  situate  where  his  domicil 
is,  and  hence  that  the  property  in  question  could  not  be 
taxed,  because  the  owner  was  domiciled  out  of  the  state. 
If  such  was  the  intention  of  the  legislature,  it  was  denied 
that  they  had  the  power  of  taxation  in  such  a  case.  This 
argument  was  carefully  considered,  and  was  rejected  by  the 
supreme  court  of  that  state.  After  referring  to  and  recog- 
nizing the  fiction  insisted  on,  it  was  observed  by  the  court : 
"  But  this  rule  is  merely  a  legal  fiction,  adopted  from  con- 
siderations of  general  convenience  and  policy  for  the  benefit 
of  commerce,  and  to  enable  persons  to  dispose  of  property 
at  their  decease,  agreeably  to  their  wishes,  without  being 
embarrassed  by  their  want  of  knowledge  in  relation  to  the 
laws  of  the  country  where  the  same  is  situated."  "  But  this 
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doctrine,"  it  was  added,  "  in  relation  to  the  situs  of  per- 
sonal chattels,  and  their  transfer  and  distribution,  we  do 
not  consider  as  at  all  conflicting  with  the  actual  jurisdic- 
tion of  the  state  where  it  is  situate  over  it,  or  with  their 
right  to  subject  it,  in  common  with  the  other  property  of 
the  state,  to  share  in  the  burden  of  government  by  taxa- 
tion." And  it  was  further  observed :  "  We  are  not  only 
satisfied  that  this  method  of  taxation  is  well  founded  in 
principle  and  upon  authority,  but  we  think  it  entirely  just 
and  equitable,  that  if  persons  residing  abroad  bring  their 
property  and  invest  it  in  this  state  for  the  purpose  of 
deriving  profit  from  its  use  and  employment  here,  and  thus 
avail  themselves  of  the  benefit  and  advantages  of  our  laws 
for  the  protection  of  their  property,  their  property  should 
yield  its  due  proportion  towards  the  support  of  the  govern- 
ment which  thus  protects  it." 

The  cases  which  I  have  referred  to  were  determined  by 
the  highest  courts  in  five  states  of  the  Union.  They  appear 
to  be  entirely  pertinent  to  the  question  now  before  us,  and 
I  am  not  aware  of  a  single  decision  to  the  contrary,  except 
the  one  under  review.  These  cases  not  only  establish  a 
construction  of  statutes  framed  like  our  own,  but  they  all 
assert  the  principles  of  taxation,  which  lie  at  the  very 
foundation  of  the  subject.  (See,  also,  Story's  Con/I,  of  Laws, 
pp.  19,  462.)  My  conclusion,  therefore,  derived  from  the 
statutes,  from  these  authorities  and  from  the  reasons  of  a 
general  nature  which  ought  to  influence  the  decision  of 
such  a  question,  is  that  the  relator  was  not  subject  to  tax- 
*ation  for  his  personal  estate,  having  an  actual  situation  in 
New  Jersey  and  Louisiana.  This  conclusion  is  intended  to 
embrace  only  property  which  is  visible  and  tangible,  so  as 
to  be  capable  of  a  situs  away  from  the  owner  or  his  domi- 
cil;  and  I  do  not  consider  the  question  in  reference  to  per- 
sonal estate  of  a  different  description.  It  must  be  within 
this  state  in  order  to  be  subject  to  taxation,  for  so  is  the 
statute;  but  that  may  be  true  of  choses  in  action,  and 
VOL.  XXI.  26 
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obligations  for  the  payment  of  money  due  to  a  creditor  resi- 
dent here,  from  a  debtor  whose  domicil  is  in  another  state. 
If  the  securities  are  separated  from  the  person  and  domicil 
of  the  owner,  and  are  actually  in  the  hands  of  an  agent  in 
another  state  for  collection,  investment  and  re-investment 
there,  it  may  be  that  capital  thus  situated  should  be  re- 
garded as  foreign  and  not  domestic,  in  the  absence  of  any 
special  statutory  provision  intended  for  such  a  case.  Ques- 
tions of  this  character  need  not  now  be  determined.  It  may 
be  proper  to  add  in  respect  to  chattels  which  are  in  transit 
through  the  state,  that  they  ought  not  to  be  considered  as 
having  a  situs  here,  so  as  to  be  subject  to  taxation.  On 
the  other  hand,  I  have  no  doubt  that  ships  at  sea  registered' 
at  a  port  within  this  state,  and  consequently  having  no 
situs  elsewhere,  are  justly  taxable  to  the  resident  owner. 

A  subordinate  question  remains  to  be  briefly  noticed. 
It  appears  from  the  return  of  the  commissioners  of  taxes 
to  the  certiorari  in  this  case,  that  they  gave  notice  to  the 
relator  of  the  assessment  against  him  pursuant  to  the  statute 
(Laws  of  1859,  p.  678;)  that  he  appeared  before  them,  and 
claimed  that  such  assessment  be  stricken  from  the  roll,  the 
sum  at  which  he  was  rated  being  $4,000.  On  that  occasion 
he  made  a  statement  showing  that  he  had  personal  estate 
elsewhere  than  in  this  state  of  the  value  of  $4,000  over  and 
above  all  his  debts  and  liabilities,  whereupon  the  commis- 
sioners terminated  his  examination  and  declined  to  correct 
the  tax  roll.  They  requested,  however,  that  his  statement 
should  be  furnished  in  writing.  It  was  furnished  accord- 
ingly, and  it  showed  that  he  had  no  personal  estate  within 
the  state  of  New  York  over  and  above  his  just  debts  and 
liabilities,  but  it  admitted  that  he  had  capital  employed  in 
his  business  in  Nenv  Orleans,  which  was  taxed  and  taxable 
there,  and  farm  stock  and  household  furniture  in  New  Jer- 
sey, which  was  taxable  there.  Thereupon,  the  commission- 
ers found  that  the  relator  was  a  resident  of  New  York; 
that  he  owned  personal  estate  of  the  value  of  $4,000;  and 
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they  determined,  as  matter  of  law,  that  under  the  act  of 
1851,  (already  mentioned)  "he  was  liable  to  be  assessed 
for  all  personal  estate  owned  by  him,  wherever  the  subject 
of  the  same  might  be,  and  that  personal  property  has  no 
situs,  but  follows  the  person." 

Such  being  the  action  of  the  tax  commissioners,  I  am  of 
opinion  that  we  are  not  at  liberty  to  criticise  the  form  or 
substance  of  the  relator's  statement  before  them.  Under 
the  statute  (Laws  of  1859,  p.  681,  §  10,)  they  were  clothed 
with  the  most  ample  powers  to  examine  him  in  their  own 
way  upon  oath,  and  they  might,  if  they  had  pleased  to  do 
so,  inquire  as  to  any  facts  bearing  upon  the  merits  of  his 
application.  But  as  soon  as  he  admitted  that  he  had  per- 
sonal estate  situated  out  of  the  state  of  New  York,  they 
terminated  the  examination,  and  flatly  refused  to  give  him 
the  relief  he  demanded.  This  was  followed  by  a  more  for- 
mal adjudication  that  his  property  situated  in  other  states 
was  subject  to  taxation,  on  the  ground  that  in  law  it  had 
no  situs  away  from  his  person  and  domicil  in  New  York. 
This  treatment  of  the  subject  was  a  full  concession  on  their 
part,  that  if  they  were  wrong  in  the  law,  the  assessment 
could  not  be  sustained.  They  declined  a  further  examina- 
tion of  the  facts,  and  deliberately  decided  the  legal  ques- 
tion, of  which  determination  they  made  a  record,  and  sent 
it  up  for  review  in  return  to  the  certiorari.  It  would  be 
trifling  with  a  grave  and  important  question  if  we  should 
hold  that  it  did  not  arise  upon  such  a  record.  The  rela- 
tor's statement  certainly  did  not  show  that  his  debts  were 
not  also  owing  to  persons  in  the  foreign  jurisdictions  where 
his  property  was  located.  But  the  commissioners  refused 
to  inquire  as  to  any  such  fact,  and  determined  the  whole 
question  against  him  at  the  threshold  of  the  examination. 
I  am  not  prepared  to  admit  that  the  fact  would  be  at  all 
material,  and  I  incline  to  think  otherwise.  Both  parties 
appear,  moreover,  to  desire  that  the  main  question  be  de- 
cided, and  I  think  we  cannot  escape  it. 
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The  judgment  of  the  supreme  court  should  be  reversed, 
and  judgment  must  be  rendered  that  the  assessment  roll  be 
corrected  by  striking  therefrom  the  assessment  against  the 
relator. 


SUPREME  COURT. 
RYCKMAN  agt.  COLEMAN  and  others. 

A  commission  paid  for  accepting  a  draft,  on  a  deposit  of  goods,  where  there  is  no 

loan  of  money,  and  where  it  does  not  appear  to  have  been  a  cover  for  a  usurious 

contract,  is  not  usurious. 
Where  the  security  given  on  the  granting  of  an  injunction  is  so  small  that  the 

damages  that  might  be  sustained  by  its  continuance  could  not  be  satisfied  by  the 

undertaking,  it  will  be  dissolved. 

New  York  Special  Term,  Jlugust,  1861. 
MOTION  to  dissolve  injunction,  &c. 

INGRAHAM,  Justice.  I.  The  security  given  on  the  grant- 
ing of  this  injunction  was  altogether  too  small  to  justify 
retaining  it.  The  damages  that  might  be  sustained  by  its 
continuance  could  not  be  satisfied  in  anywise  by  that  under- 
taking. 

II.  The  answer  denies  positively  all  the  equities  set  up 
in  the  complaint.     It  shows  that  the  defendants  were  told 
an  advance  of  money  was  not  required,  but  simply  of  credit ; 
and  in  the  first  case,  in  addition  to  the  commissions  charged 
on  the  acceptances,  it  states  that  the  charge  was  made  for 
sale  and  guarantee.     It  is  not  usual  to  retain  an  injunction 
where  the  answer  denies  all  the  allegations  on  which  the 
claim  therefor  is  based. 

III.  The  agreement  to  deduct  two  and  a  half  per  cent, 
from  the  commissions  of  seven  and  a  half  per  cent,  if  no 
sale  took  place,  and  if  the  plaintiff  was  placed  in  funds  to 
pay  the  drafts,  in  fact,  leaves  all  the  different  transactions 
the  same  in  principle,  viz :  an  advance  of  credit  by  way  of 
acceptance,  and  a  charge  of  five  per  cent,  therefor. 
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tV.  There  is  nothing  in  any  of  the  papers  to  warrant  the 
conclusion  that  this  form  of  acceptance  was  resorted  to  to 
cover  up  what  the  parties  knew  and  understood  was  intended 
to  be  a  usurious  contract,  and  the  only  question  therefore 
remaining  is,  whether  a  charge  of  five  per  cent,  for  accept- 
ing drafts  on  the  deposit  of  goods  where  there  is  no  loan  of 
money,  is  usurious. 

Independent  of  its  being  an  attempted  cover  for  a  usuri- 
ous loan,  I  understand  the  plaintiffs  counsel  to  concede  that 
it  is  not  usurious  if  it  was  a  mere  advance  of  an  acceptance, 
with  a  charge  for  such  advance,  and  for  a  sale  and  guar- 
antee. In  Schemerhorn  agt.  Tallman,  (14  JV*.  F.  R.,  p.  93,) 
Justice  SELDEN  says :  "  It  is  plain  that  the  giving  of  one's 
own  promise  to  pay  to  another  for  any  consideration  can- 
not be  brought  within  the  definition  of  a  sale.  It  is  impos- 
sible to  call  such  a  transaction  a  transfer  of  property." 

In  More  agt.  Rowland,  (4  Demo,  264,)  it  was  held  that  a 
guarantee  or  endorsement  of  paper  for  two  months  at  two 
and  a  half  per  cent,  commission,  was  not  usurious.  Chief 
Justice  BRONSON  says :  "A  man  has  as  good  a  right  to  sell 
his  credit  as  to  sell  his  goods  or  his  lands,  and  if  he  deal 
fairly  he  may  take  as  large  a  price  as  he  can  get  for  them." 
(5'eeo/so4Jfi^,436,472;  1  Hilton,  532.)  The  case  of  Suy- 
dam  agt.  West/all,  (4  Hill,  211,)  is  an  express  authority  that 
a  commission  for  accepting  a  draft  does  not  make  it  usuri- 
ous. I  know  that  several  judges  have  expressed  a  different 
opinion,  and  in  some  of  the  cases  referred  to,  in  which  the 
judges  have  dissented,  such  opinions  have  been  stated ;  but 
*I  do  not  feel  willing  to  hold,  that  a  mere  commission  paid 
for  accepting  a  draft,  where  there  is  no  loan  of  money  and 
where  it  does  not  appear  to  have  been  a  cover  for  a  usuri- 
ous contract,  is,  of  itself,  usurious  and  void. 

If  it  is  so,  then  in  no  case  can  a  man,  who  loans  his  credit 
or  accepts  for  another  his  bill  of  exchange,  make  a  charge 
therefor.  In  all  cases  he  would  receive  more  than  the  law 
allows,  if  he  makes  any  charge  whatever,  and  his  contract 
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founded  thereon  would  be  void.  Admitting,  however,  that 
there  is  doubt  upon  this  question,  still,  for  the  reasons  first 
stated  by  me,  the  injunction  should  be  dissolved.  Motion 
granted. 

As  the  amount  involved  in  this  case  is  large,  and  it  may 
be  desirable  for  the  plaintiff  to  take  the  opinion  of  the 
general  term  on  the  questions  involved,  a  stay  of  proceed- 
ings may  be  had  on  the  order  granted  herein,  provided  the 
plaintiff  increases  the  security  given  on  issuing  the  injunc- 
tion by  an  undertaking  in  $10,000,  to  be  approved  of  by  a 
justice  of  the  court. 


SUPREME  COURT. 
THE  PEOPLE  agt.  PETER  DONNELLY. 

An  application  to  a  court  of  sessions  for  a  new  trial,  upon  the  merits,  or  for  irregu- 
larity, or  for  newly  discovered  evidence,  must  be  made  before  judgment. 

Brooklyn  General  Term,  Second  District  May,  1861. 
Before  EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
CERTIORARI  to  the  court  of  sessions  of  Kings  county. 

JOHN  WINSLOW,  district  attorney,  for  the  people. 
BRITTON  &  ELY,  for  prisoner. 

EMOTT,  Justice.  This  case  comes  before  us  upon  a  cer- 
tiorari  sued  out  by  the  district  attorney,  and  issued  to  the 
court  of  sessions  of  Kings  county.  By  the  return  it  appears 
that  the  prisoner  was  indicted,  tried  and  convicted  of  an 
assault  with  intent  to  commit  a  robbery.  Judgment  was 
then  given,  and  he  was  sentenced  to  imprisonment  in  a  state 
prison  for  three  years.  After  this,  on  the  application  of 
the  prisoner,  the  judgment  was  set  aside,  and  a  new  trial 
granted  for  certain  irregularities,  which  the  court  of  ses- 
sions considered  fatal  to  the  conviction,  but  which,  in  the 
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view  I  take  of  the  case,  it  is  unnecessary  particularly  to 
consider. 

The  prisoner's  counsel  contends  that  the  order  of  the 
sessions,  granting  a  new  trial,  cannot  be  reversed  by  this 
court  on  certiorari;  and  he  argued  that  the  granting  or 
refusing  a  new  trial  in  such  a  case  was  a  matter  of  discre- 
tion, which  could  not  be  reviewed  at  all.  It  is  true  that 
a  writ  of  error  would  bring  before  us  only  the  judgment ; 
or,  if  that  were  legally  set  aside,  or  there  was  no  judgment, 
a  writ  of  error  would  not  lie.  The  certiorari  in  criminal 
cases,  authorized  by  the  statute  (2  R.  S.,  736,  §§  23,  27, 
741,  §§23,  27,)  is  a  proceeding  before  judgment;  and  it  is 
undoubtedly  true  that,  after  judgment,  the  proceedings  at 
a  trial  can  only  be  reviewed  by  a  writ  of  error,  the  return 
to  which  will  bring  up  the  bill  of  exceptions. 

But  the  present  writ  is  not  the  statutory  certiorari.  This 
court  possesses  a  general  supervisory  power  over  all  infe- 
rior courts  and  jurisdictions,  which  it  exercises  by  the  writ 
of  certiorari ;  and  this  will  go  in  criminal  as  well  as  civil 
proceedings,  especially  where,  as  in  this  case,  a  new  juris- 
diction has  been  created  by  statute. 

Its  only  office  and  effect,  however,  is  to  bring  before  us 
jurisdictional  questions.  If  the  court  or  tribunal,  whose 
proceeding  is  under  review,  has  acted  within  its  jurisdic- 
tion, we  have  no  power,  upon  a  common  law  certiorari,  to 
reverse  what  it  has  done  for  any  erroneous  or  improvident 
decisions  in  matters  of  law  or  of  fact,  which  may  appear  to 
have  been  made.  In  the  present  case  we  cannot  review  the 
exercise  of  its  discretion,  by  the  court  of  sessions  in  making 
this  order,  or  consider  whether  there  was  sufficient  cause  or 
irregularity  shown  for  so  doing.  The  only  question  before 
us  is,  whether  it  had  jurisdiction  to  do  so. 

I  am  of  opinion  that  it  had  no  jurisdiction  to  make  this 
order,  although  the  point  was  not  suggested  by  the  district 
attorney.  The  power  under  which  the  court  claimed  to 
act  is  contained  in  §3  of  chap.  769  of  the  laws  of  1857, 
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October  2d,  p.  703.  The  second'  subdivision  of  the  section 
confers  upon  courts  of  sessions  the  power  "  to  grant  new 
trials  upon  the  merits,  or  for  irregularity,  or  on  the  ground 
of  newly  discovered  evidence  in  all  cases  tried  before  them." 
This  is  a  power  which  is  not  possessed  by  the  oyer  and 
terminer,  the  highest  criminal  court  in  this  state,  and  which 
possesses  exclusive  jurisdiction  to  try  the  highest  offences 
against  the  law.  It  would  appear  to  a  person  not  familiar 
with  the  general  character  of  our  legislation  an  absurd  and 
incongruous  provision,  and  it  should  be  strictly  construed. 
Courts  of  civil  jurisdiction  possess  a  similar  power  to  grant 
new  trials  ;  but  we  have  held  that  this  power  must  be  exer- 
cised before  judgment. 

After  judgment  has  been  entered  the  court  of  original 
jurisdiction  has  no  power  to  vacate  or  remove  it,  except'  for 
irregularities  in  the  judgment  itself,  and  not  for  any  error 
or  irregularity  on  the  trial  or  in  the  proceedings  before 
judgment.  The  same  rule  must  be  held  in  criminal  cases. 
An  application  to  a  court  of  sessions  for  a  new  trial  upon 
the  merits,  or  for  irregularity,  or  for  newly  discovered 
evidence,  must  be  made  before  judgment.  The  statute 
conferring  the  power  to  grant  a  new  trial  does  not  give 
power  to  set  aside  a  judgment  regularly  entered.  The 
alleged  irregularities  at  the  trial  in  the  present  case  do  not 
affect  the  judgment  in  itself;  that  was  regular  and  duly 
given  and  entered.  After  the  judgment  the  court  had  no 
longer  jurisdiction  to  grant  a  new  trial  for  any  of  the  causes 
specified  in  the  statute.  The  only  remedy  to  correct  any 
errors  was  by  bringing  the  record  before  another  tribunal. 
It  will  be  seen  that  any  other  construction  of  the  statute 
would  open  the  door  to  great  abuses.  Such  an  application 
may  as  well  be  made  at  one  time  as  at  another.  Any  delay 
in  making  it  might  be  excused,  as  it  would  only  be  for  the 
discretion  of  the  court  to  say  whether  the  motion  should 
be  entertained.  A  prisoner  might  be  released  from  the 
penalty  of  his  crime  by  this  summary  proceeding,  long  after 
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he  had  lost  the  right  to  review  his  conviction  by  a  writ  of 
error,  and  after  the  evidence  of  his  guilt  had  been  lost  or 
removed.  Besides,  unless  the  appeal  given  by  this  statute 
of  1857  will  lie  from  such  an  order,  which  is,  perhaps, 
doubtful,  there  would  not  seem  to  be  any  mode  of  review- 
ing or  correcting  errors  of  law  or  fact  committed  upon  such 
an  application,  and  an  absolute  power  would  thus  in  effect 
be  conferred  upon  an  inferior  court  to  control  the  adminis- 
tration of  justice. 

I  am  of  opinion  that  the  court  of  sessions  possessed  no 
jurisdiction  to  make  this  order  after  judgment,  and  that  it 
should  be  reversed  and  the  judgment  restored. 


to 
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V 

JAMES  H.  HEROY  and  others,  respondents  agt.  JOHN  KERR, 

appellant. 

The  statutory  provisions,  which  render  void  transfers  by  corporations  who  have 
refused  specie  payments,  or  in  contemplation  of  insolvency  (2  R.  S.,  5th  ed., 
600,  §  4)  is  applicable  to  manufacturing  companies. 

In  reference  to  actual  insolvency,  neither  its  publicity  nor  knowledge  by  the  trans- 
feree is  essential  to  make  the  transfer  void. 

But  knowledge  of  the  imminency  of  such  insolvency,  mere  expectation  of  its 
occurrence,  or  even  embarrassments,  ought  not  to  prejudice  an  honest  customer, 
where  the  insolvency  has  not  actually  occurred,  or  the  affairs  of  the  company 
remain  in  the  hands  of  its  officers  in  the  usual  course  of  business,  without  the 
interference  of  a  court.  Neither  is  insolvency  a  convertible  term  for  a  mere 

f  refusal  to  pay,  although  the  latter  may  be  evidence  of  it. 

Where  the  insolvency  of  the  company  is  not  one  of  the  issues  made  by  the  plead- 
ings, the  judge,  before  whom  the  cause  is  tried,  is  not  bound  to  pass  primarily 
upon  it.  If  important  to  have  that  question  passed  upon  (being  in  issue,  but 
not  by  the  pleadings)  the  request  should  be  made  on  the  trial  before  the  decision, 
or  by  a  motion  afterwards  to  have  the  same  inserted,  or  upon  the  settlement  of 
the  case  when  the  opposite  party  could  be  present. 

An  appellant  is  not  entitled  to  claim  as  error,  an  omission  of  a  referee  or  a  judge 
without  a  jury,  to  pass  upon  a  material  fact;  he  is  bound  to  procure  a  record 
on  appeal,  which  shall  show  affirmatively  that  such  referee  or  judge  decided 
erroneously  ou  such  fact. 
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Where  the  plaintiffs  purchased  $5,000  worth  of  plate  glass  of  the  president  of  the 
glass  company,  with  whom  they  had  been  in  the  habit  of  dealing,  paying  half  of 
the  purchase  money  in  cash,  and  half  by  their  stock  (which  was  valueless ;)  and 
the  president  informed  them  that  the  money  they  so  let  the  company  have  would 
discharge  its  indebtedness  except  that  to  himself;  the  cash  was  paid  partly  in 
money  and  partly  in  notes,  and  the  stock  delivered ;  orders  for  the  glass  were 
drawn  by  the  president  upon  the  secretary,  and  by  him  accepted,  were  delivered 
to  the  plaintiffs,  who  commenced  to  carry  away  the  glass  and  placing  labels  on 
the  remainder,  with  their  names,  occupation  and  address,  when  the  sheriff  levied 
upon  and  sold  the  remainder  upon  execution  in  favor  of  a  judgment  creditor  of 
the  company, 

Held,  that  any  evidence  of  fraud  in  the  case  committed  on  the  defendant  as  a 
creditor  of  the  company,  by  the  plaintiffs  and  the  president  acting  in  concert, 
must  be  considered  (under  the  exceptions  taken)  apart  from  the  statute  pro- 
hibiting transfers  by  insolvent  corporations,  and  that  there  were  no  acts  shown 
which  would  warrant  the  finding  of  a  fraudulent  combination  between  them,  so 
as  to  invalidate  the  sale  to  the  plaintiffs. 

General  Term,  December,  1860. 

Before  BOSWORTH,  C.  J.,  HOFFMAN  and  ROBERTSON,  Justices. 

THIS  is  an  action  for  damages  for  the  unlawful  conversion 
by  the  defendant  of  certain  personal  property  claimed  by 
the  plaintiffs. 

The  complaint  alleges  that  the  defendant  caused  some 
officer  to  carry  away  and  sell  such  property  while  owned 
and  possessed  by  the  plaintiffs,  and  converted  it  to  his  own 
use.  The  answer  put  in  issue  the  ownership  and  possession, 
and  avers  that  they  were  the  property  of  the  American  Plate 
Glass  Company.  It  claims,  also,  that  the  sheriff  of  Kings 
county  seized  and  sold  them  under  executions  upon  judg- 
ments against  such  company,  which  was  the  conversion 
complained  of. 

The  issues  of  fact  were  tried  before  a  single  judge  with- 
out a  jury,  and  on  such  trial  it  appeared  by  evidence  that 
the  company  mentioned  in  the  answer  was  incorporated 
under  the  general  manufacturing  company  act,  and  was  in 
operation  in  manufacturing  glass  during  the  years  1856, 
1857  and  1858  ;  that  Lewis  A.  Sayre  was  its  president,  and 
it  had  also  a  secretary.  It  further  appeared  that  the  com- 
pany had  been  embarrassed  about  six  months  before  June, 
1857,  owing  money  to  different  persons,  but  principally  to 
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its  president,  which  was  known  to  the  plaintiffs;  that  about 
June,  1857,  Sayre  transferred  to  the  plaintiffs  2,500  dollars 
of  the  capital  stock  of  the  company,  promising  to  make  it 
good  at  par,  and  that  the  plaintiffs  were  in  the  habit  of 
purchasing  glass  from  the  company;  it  also  appeared,  that 
a  short  time  before  the  1st  of  June,  1858,  the  plaintiffs 
entered  into  a  negotiation  for  the  purchase  of  5,000  dollars 
worth  of  plate  glass;  Sayre  then  told  them  that  the  com- 
pany was  going  to  change  hands,  and  those  into  whose  hands 
it  was  going  to  pass  wanted  to  have  the  plaintiffs'  stock 
cancelled;  a  few  days  before  the  1st  of  June,  1858,  the 
plaintiffs  agreed  to  purchase  such  glass  at  a  reduced  price, 
paying  half  of  the  purchase  money  in  cash,  and  half  by 
their  stock;  Sayre  told  them  that  the  money  they  so  let 
the  company  have  would  discharge  its  indebtedness,  except 
that  to  himself;  the  cash  was  paid  partly  in  money  and 
partly  in  notes,  and  the  stock  delivered. 

It  further  appeared  that  part  of  the  glass  so  sold  was 
then  in  the  manufactory  of  the  company,  standing  against 
its  walls,  and  part  undergoing  the  process  of  finishing  in 
ovens ;  that  two  orders  for  it,  drawn  by  the  president  upon 
the  secretary,  and  by  him  accepted,  were  delivered  to  the 
plaintiffs,  who  commenced  to  carry  it  away  about  the  2d 
of  June;  that  they  continued  removing  it  until  the  5th  of 
that  month,  when  they  had  carried  away  about  the  value 
of  1,500  dollars;  that  after  one  o'clock  on  that  day  they 
commenced  placing  red  labels  with  their  names,  occupation, 
and  address  printed  thereon,  and  continued  so  placing  them 
'until  between  four  and  five  o'clock  in  the  afternoon,  when 
the  glass  was  levied  on  by  the  sheriff  of  Kings  county ;  it 
also  appeared  that  the  glass  was  sold  at  one  price  by  the 
square  foot,  and  had  upon  it  cards  containing  the  manufac- 
turers measurement,  and  that  the  plaintiffs  agreed  to  reduce 
the  amount  of  their  purchase  from  five  to  four  thousand 
dollars,  because  it  was  thought  the  first  amount  would 
sweep  away  all  the  glass,  and  took  the  labels  off  a  corres- 
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ponding  amount  of  glass ;  it  finally  appeared  that  the  sheriff 
who  levied  on  the  glass  in  controversy,  sold  it  shortly  after- 
wards by  the  defendants  direction,  and  received  from  him 
a  bond  of  indemnity  therefor. 

In  contradiction  of  other  testimony,  the  president  of  the 
company  (Sayre)  testified  that  he  bought  the  controverted 
glass  of  the  company,  at  the  market  price,  without  any 
resolution  passed  to  that  effect,  in  satisfaction  of  a  debt  due 
from  the  company  to  him,  and  he  sold  it  to  the  plaintiffs. 
Some  witnesses  present  at  the  levy  testified  they  did  not 
see  the  labels  on  the  glass,  and  that  they  were  at  the  sale, 
and  did  not  hear  the  defendant  direct  the  sheriff  to  sell  the 
glass  in  question,  or  even  see  the  witness  there  who  testified 
to  hearing  such  directions.  Such  testimony  was  not  claimed 
on  the  argument  to  be,  nor  was  it  so  preponderating  as  to 
any  of  such  points  as  to  render  the  decision  in  favor  of  the 
plaintiffs  plainly  against  the  weight  of  evidence. 

The  actions  in  which  the  levy  was  made  were  begun  in 
May,  1858,  by  serving  a  summons  upon  Mr.  Sayre  and  the 
secretary  of  the  company,  and  judgments  were  entered  by 
default  thereon,  on  the  8th  June,  1858.  One  was  on  a  note 
made  in  1856,  payable  on  demand ;  no  time  of  demand  was 
stated  in  the  complaint  in  such  suit ;  the  other  was  on  a 
claim  of  the  president  (Sayre)  for  a  balance  of  account,  also 
due  in  May,  1858,  for  nearly  58,600  dollars:  notes  of  the 
company,  which  had  previously  lain  over,  were  paid  before 
the  1st  of  June,  1858, 

On  the  trial  the  defendants  requested  the  court  to  hold : 

1st.  That  the  title,  at  the  time  of  the  levy,  was  in  the 
company,  and  no  sale  had  then  been  made  by  it  to  any  one. 

2d.  That  if  such  sale  had  been  made  to  any  one,  it  was  to 
Sayre,  for  an  antecedent  debt,  and  that  the  company  was 
insolvent  at  the  time  of  the  sale,  and  had  refused  to  pay  its 
notes  in  specie,  and  therefore  the  sale  was  void. 

3d.  That  if  the  sale  was  to  the  plaintiffs,  it  was  void  for 
the  same  reason. 
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4th.  That  the  sale  was  fraudulent  and  void,  as  against 
the  defendant,  a  creditor  of  the  company. 

After  the  decision  was  made  and  filed,  by  the  judge  who 
tried  the  cause,  the  defendant,  in  some  way  which  does  not 
appear,  requested  him  to  find  on  the  questions  of  fact  whether 
the  company  was  insolvent  or  had  refused  to  pay  its  notes 
in  specie  before  the  transfer  to  the  plaintiff. 

The  judge  before  whom  the  cause  was  tried,  found,  as  a 
conclusion  of  law,  that  the  plaintiffs  were  entitled  to  recover, 
and  that  the  facts  which  he  was  requested  to  find  after  such 
decision  were  not  in  issue.  The  only  facts  found  by  him 
were  as  follows:  that  the  goods  in  controversy  were  the 
company's  before  June  the  1st,  1858 ;  that  orders  were  de- 
livered for  it  on  that  day  and  the  next  to  the  plaintiffs  by 
the  president  of  the  company;  that  actual  possession  of 
other  glass  sold  at  the  same  time  had  been  taken  by  the 
plaintiffs  before  the  8th  day  of  June,  1858;  that  the  plain- 
tiffs had  control  of,  were  in  the  course  of  removing,  and 
had  labelled  with  their  name  the  goods  in  controversy ; 
that  they  paid  a  valuable  consideration  therefor,  and  the 
sale  in  question  was  binding  on  the  company.  The  recovery 
of  the  judgments  under  which  the  levy  was  made,  the  fact 
of  such  levy,  a  purchase  of  the  goods  thereupon  by  the 
defendant,  and  his  taking  possession  thereof,  with  notice 
of  the  plaintiffs'  claim,  were  among  such  facts  found. 

Separate  exceptions  were  filed  to  the  facts  so  found  ;  an 
exception  was  also  taken  at  the  trial  to  the  exclusion  of  the 
question,  "  What  was  the  financial  condition  of  the  com- 
pany?" put  to  Dr.  Sayre,  while  under  examination,  before 
any  evidence  had  been  given  of  any  sale  other  than  that 
directly  from  the  company  to  the  plaintiffs,  or  for  any  other 
consideration  than  the  money  paid  by  them,  as  well  as  the 
stocks  surrendered. 

W.  W.  NILES,  for  respondents. 
WINCHESTER  BRITTON,  for  appellant 
who  argued  the  following  points  : 
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First.  The  transaction  under  which  plaintiffs  claim  title 
to  the  glass  in  controversy,  was  with  Lewis  A.  Sayre,  in 
his  private  capacity,  and  was  not  with  the  "American  Plate 
Glass  Company."  The  evidence  is  conclusive  on  this  point. 

Heroy  (plaintiff)  says:  "The  consideration  was  one-half 
in  money  and  one-half  in  stock  of  the  American  Plate  Glass 
Company."  "  I  took  that  stock  originally  from  Dr.  Sayre  ; 
the  agreement  was,  that  in  case  Dr.  Sayre  did  not  carry  out 
a  certain  agreement,  it  was  to  be  made  good  to  us."  "  Dr. 
Sayre  told  us  that  he  was  bound  to  make  our  stock  good  to 
us ;  I  delivered  the  stock  to  Dr.  Sayre."  Dr.  Sayre  says : 
"  The  stock  of  the  company  had  no  market  value  at  all  in 
June,  1858;  it  could  not  be  sold.  I  made  the  transaction 
with  the  plaintiff  in  reference  to  plate  glass.  The  company 
was  good  for  nothing.  I  had  sold  the  plaintiffs  some  stock 
at  low  price — fifty  cents  on  the  dollar.  There  was  no 
arrangement,  except  it  was  to  be  made  good  to  them  at 
par  value  in  a  year.  I  had  never  sold  any  stock,  except  to 
personal  friends,  as  to  plaintiffs.  I  had  become  so  much 
involved  that  I  sold  them  the  company's  glass ;  as  the  com- 
pany owed  me  a  large  amount  of  money,  the  company  had 
agreed  to  let  me  have  glass  because  they  owed  me  money ; 
the  company  agreed  to  let  me  have  it  at  market  price,  in 
payment  of  my  debt;  don't  know  of  any  resolution  passed 
by  the  company."  Again:  "  I  owned  the  stock  I  had  sold 
them ;  I  gave  my  notes  to  plaintiffs  for  half  the  difference 
between  $5,000  amount  of  first  sale,  and  $4,000  finally  taken." 

The  orders  for  the  glass  were  drawn  in  the  name  of  Sayre, 
in  his  private  capacity,  and  deducted  from  the  amount  to 
be  charged  to  his  account. 

The  receipt  for  the  money  is  signed  by  Sayre  in  his  indi- 
vidual capacity. 

Second.  Such  sale  was  void,  and  could  give  no  title,  as 
Sayre  had  no  title,  or  authority  to  sell. 

1.  Sayre  was  a  creditor  of  the  company,  and  was  its  presi- 
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dent.  He  claims  that  the  company  agreed  to  let  him  have 
the  glass  in  payment  of  their  debt  to  him. 

There  was  no  resolution  of  the  board  of  trustees,  show- 
ing any  such  transaction,  and  how  the  company  so  agreed 
does  not  appear,  nor  can  it  be  supposed  how  any  such 
agreement  could  be  made,  otherwise  than  by  resolution. 
The  assent  of  the  several  members  of  the  board,  separately, 
would  not  be  enough.  (Livingston  agt.  Lynch,  4  Johns.  Ch. 
R.,  596,  597.) 

The  officers  could  not  give  assent  to  such  a  transaction, 
for  there  is  no  proof  of  any  authority  on  their  part,  and  it 
cannot  be  presumed,  the  transaction  not  being  within  the 
ordinary  business  of  the  company.  (McCullough  agt.  Moss, 
5  Denio,  567.) 

II.  Any  sale  or  transfer,  if  made  by  the  company  to  Sayre, 
would  have  been  void. 

1.  The  company  had  refused  the  payment  of  its  notes, 
one  of  the  judgments  under  which  defendant  justifies  hav- 
ing been  obtained  on  one  of  those  very  notes. 

2.  The  transfer,  if  made,  was  in  contemplation  of  insolv- 
ency.    In  fact,  the  company  was  insolvent. 

3.  A  transfer  thus  made  is  void.     (R.  S.,  part  1,  ch.  18, 
tit.  4,  §4,  (2d  vol.,  5th  ed.,  p.  600;)  Harris  agt.  Thompson, 
15  Barb  R.,  62.) 

Third.  If  it  was  an  attempt  at  sale  by  the  glass  company 
to  the  plaintiffs,  it  lacked  every  element  of  consummation. 

I.  The  president  could  not  make  such  a  sale,  acting  in 
his  individual  capacity. 

II.  He  could  not  make  a  sale  of  the  effects  of  the  com- 
pany to  pay  an  individual  obligation. 

III.  He  could  not  sell  the  effects  of  the  company,  and 
take  in  part  payment  worthless  stock. 

IV.  The  order  of  the  president  of  the  company,  in  his 
individual  capacity,  accepted  by  one  assuming  to  act  as 
secretary,  or  even  by  an  actual  secretary,  in  the  absence  of 
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the  proof  of  any  authority,  would  not  transfer  the  title  to 
the  property.     (McCullough  agt.  Moss,  5  Denio,  567.) 

V.  There  is  no  proof  that  the  company  did  or  were  to 
receive  any  pay  for  its  property,  or  any  benefit  from  the 
transaction. 

VI.  Such  attempt  would  have  been  void  under  the  second 
clause  of  part  1,  chapter  8,  title  4,  section  4  of  the  Revised 
Statutes,  ante. 

Fourth.  The  transaction  was  a  fraud  upon  the  creditors 
of  the  company. 

The  president  of  the  company,  in  pursuance  of  a  personal 
agreement,  made  long  before  with  the  plaintiffs,  to  indem- 
nify them  for  loss  on  stock  purchased  of  him  in  his  indi- 
vidual capacity,  sells  at  low  prices  all,  or  nearly  all  the 
assets  of  the  company  to  the  plaintiffs,  and  takes  in  payment 
half  cash  and  half  worthless  stock,  thereby  indemnifying 
the  plaintiffs  for  loss  on  the  stock,  as  he  had  previously 
agreed.  He  then  draws  an  order  on  the  company,  which 
one  H.  N.  Beers,  signing  as  secretary,  without  authority, 
accepts,  and  the  plaintiffs  enter  upon  the  premises  of  the 
company  to  select  their  glass.  Some  stands  around  the 
room,  and  some  is  in  ovens  unmanufactured.  Plaintiffs 
proceed  to  select,  and  remove  to  another  part  of  the  premi- 
ses. The  president  sends  word  that  they  must  hurry  up, 
or  the  sheriff  will  have  the  property.  They  send  their 
cards,  and  one  of  the  partners  puts  them  on  to  the  glass 
not  yet  selected,  taking  memorandum  of  the  measurements 
formerly  marked  on  the  glass,  until  he  marks — he  knows 
not  how  much.  This  is  done  at  3  P.  M.,  and  at  4£  the 
sheriff  arrives  and  levies.  The  partner  makes  his  compu- 
tation that  night  or  the  next  morning,  and  then,  for  the 
first  time,  knows  how  much  or  how  little  he  has  marked. 
If  all  this  is  not  an  attempt  on  the  part  of  all  hands  to 
defraud  the  creditors  of  the  company,  it  would  be  difficult 
to  tell  what  would  be  such  an  attempt. 
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Fifth.  The  title  to  this  property  did  not  pass,  independ- 
ent of  any  statute. 

1.  The  contract  was  for  $5,000  worth  of  glass  (subse- 
quently reduced  to  $4,000)  in  the  company's  warehouse,  to 
be  selected  from  a  larger  quantity  by  the  purchasers.  The 
glass  was  to  be  of  the  same  price,  but  was  of  various  dimen- 
sions. It  was  necessary  to  make  the  selection  and  ascer- 
tain the  quantity  before  the  title  would  be  in  the  purchasers. 
A  part  ($2,700  worth)  was  removed.  That  was  not  taken 
by  the  sheriff.  As  to  the  balance,  the  dimensions  were 
noted ;  and  the  cards  of  the  plaintiffs  pasted  on  the  plates, 
but  the  quantity  so  marked  was  not  known  or  amount  com- 
puted till  after  the  levy.  Something  remained  to  be  done 
to  vest  the  title  in  the  plaintiffs.  They  may  have  had  too 
much  or  too  little ;  the  data  for  them  to  give  their  assent, 
so  as  to  be  bound  thereby,  were  not  ascertained,  and  their 
assent  was  not,  and  could  not  be  given.  The  selection  had 
not  been  actually  made;  they  had  only  taken  measures  to 
get  information  on  which  to  base  their  selection.  The  pro- 
perty was  not  at  their  risk  if  destroyed.  The  sale  was 
equivalent  to  a  purchase  of  10,000  feet  of  glass  at  forty 
cents  a  foot,  to  be  messured  and  selected.  That  had  not 
been  definitely  done.  They  may  have  taken  the  memoran- 
dum of  too  many  feet,  and  marked  too  many  plates  ;  if  so, 
some  must  be  relinquished  before  the  selection  was  perfect. 
Which  were  to  be  relinquished  was  to  be  determined.  The 
property  was  not  separated  and  identified.  The  mere  put- 
ting on  cards  promiscuously,  without  ascertaining  definitely 
the  quantity,  did  not  identify  the  property  as  the  property 
of  the  plaintiffs.  (Crofoot  agt.  Bennett,  2  Corns.,  258  ;  Ward 
agt.  Shaw,  7  Wend.,  405;  Andrew  agt.  Dieterich,  14  Wend., 
31 ;  Rapelye  agt.  Mackie,  6  Cow.,  253.) 

Sixth.  The  court  erred  in  finding,  as  a  fact,  that  the  glass 
was,  at  the  sheriff's  sale,  purchased  by  and  came  into  the 
hands  of  the  defendant.  There  is  no  evidence  in  the  case 
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tending  to  show  any  such  fact.     There  is  no  proof  of  con- 
version by  defendant. 

Seventh.  The  court  erred  in  excluding  the  question  at 
case,  fol.  61,  and  in  refusing  to  find  on  the  fifth  and  sixth 
questions. 

I.  The  question  was  clearly  relevant,  and  the  findings, 
if  in  the  affirmative,  as  they  must  have  been,  even  under 
the  evidence  which  was  admitted,  were  fatal  to  the  cause 
of  action. 

II.  The  evidence  was  competent  under  the  pleadings,  and 
the  facts  should  have  been  found.     The  complaint  alleges 
that  the  plaintiffs  were  the  owners  of  the  property;  the 
answer  denies  ownership,  and  it  was  competent  thereunder 
for  defendant  to  attack  any  part  of  the  transaction  under 
which  plaintiffs  claim  to  make  title.     If  the  transaction  was 
void  under  the  prohibitions  of  the  Revised  Statutes,  it  was 
competent  to  show  it  under  that  issue. 

III.  If  the  objection  to  the  question  excluded  was  because 
of  defect  in  not  alleging  the  statutes  in  the  answer,  then  it 
should  have  been  so  stated  at  the  trial,  and  the  defendant 
could  have  moved  to  amend.    (Merritt  agt.  Seaman,  6  Barb., 
330,  335 ;  Elwood  agt.  Diefendorf,  5  Barb.,  398 ;  Jackson 
agt.  Hobby,  20  John.,  357;  Norman  agt.  Wells,  17  Wend., 
136,  142.) 

Eighth.  Judgment  should  be  set  aside  and  a  new  trial 
ordered. 

By  the  court,  ROBERTSON,  Justice.  The  admissibility  of 
the  question  as  to  the  financial  condition  of  the  company, 
put  to  its  president  as  the  facts  appeared  in  evidence  at 
the  time  it  was  put,  requires  to  be  disposed  of  before  the 
objection  raised  to  the  final  decision.  At  that  time  the  only 
sale  of  which  evidence  had  been  given,  was  one  directly 
from  the  company  to  the  plaintiffs  for  cash,  a  promissory 
note,  and  shares  of  stock,  without  knowledge  on  their  part 
of  any  embarrassment  of  the  company,  except  one,  which 
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it  seemed  able  to  contend  against,  and  all  of  which  they 
were  informed  the  money  they  were  to  furnish  could  imme- 
diately remove,  except  the  debt  to  the  very  person  who 
made  the  sale  to  them.  No  evidence  had  then  been  given 
of  a  transfer  to  the  president  to  pay  a  debt  due  to  him, 
with  a  second  sale  by  him  to  the  plaintiffs. 

The  statutory  provisions,  which  renders  void  transfers 
by  corporations  who  have  refused  specie  payments,  or  in 
contemplation  of  insolvency  (2  R.  S.,  5th  ed.,  600,  ^4,)  has 
been  held  to  be  applicable  to  manufacturing  companies, 
such  as  the  one  in  question  (Harris  agt.  Thompson,  15  Barb. 
R.,  62  ;  Bowen  agt.  Lease,  5  Hill  R.,  221 ;)  it  has  also  been 
held,  in  reference  to  actual  insolvency  under  a  similar  pro- 
hibition, that  neither  its  publicity  nor  knowledge  by  the 
transferee  is  essential  to  make  the  transfer  void  (Bower  agt. 
Harbeck,  5  Seld.  R.,  589;)  but  if  the  terms  of  the  statute 
in  question  embrace  sales  in  the  ordinary  and  legitimate 
business  of  such  company,  at  times  when  it  might  be  held 
afterwards  to  have  been  on  the  verge  of  insolvency,  and, 
therefore,  in  contemplation  of  it,  it  is  plain  the  whole  busi- 
ness of  the  company  would  be  impeded,  because  no  one 
would  deal  with  it  at  such  a  hazard,  and  the  purpose  of 
the  statute  incorporating  such  institutions  would  be  de- 
feated. Even  knowledge  of  the  imminency  of  such  insol- 
vency ought  not  to  prejudice  an  honest  customer,  where 
the  insolvency  has  not  actually  occurred,  or  the  affairs  of 
the  company  remain  in  the  hands  of  its  officers  in  the 
usual  course  of  business,  without  the  interference  of  a 
court. 

The  statute  evidently  only  intended  to  prevent  injurious 
preferences,  as  in  a  similar  provision  in  reference  to  bank- 
ing incorporations  (2  R.  S.,  5th  ed.,  519,  §  9.)  The  trans- 
fer to  officers  and  stockholders,  prohibited  in  a  previous 
part  of  the  same  section  (2  R.  S.,  600,  §4,)  are  specified  as 
being  for  the  payment  of  debts,  and  such  transfers  as  are 
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included  with  those  to  all  other  persons  in  the  one  clause 
by  which  the  act  itself  is  avoided. 

Contemplation  of  insolvency  must  also  mean  something 
more  than  mere  expectation  of  its  occurrence  ;  it  must  include 
provision  against  its  results,  so  far  as  the  transferee  is  con- 
cerned, and  that  can  only  be  applicable  where  he  is  already 
a  creditor,  and  the  object  is  to  take  his  debt  out  of  the 
equal  rateable  distribution  of  the  assets  of  the  company 
when  insolvent. 

In  this  case,  as  the  evidence  stood  when  the  question 
under  consideration  was  put,  the  plaintiffs  had  made  a  bona 
fide  purchase  of  wares  in  which  the  company  usually  dealt, 
without  knowledge  of  any  other  kind  of  insolvency  than 
that  if  any,  which  was  implied  in  embarrassments,  which  I 
shall  presently  have  occasion  to  show,  are  not  sufficient  to 
create  the  predicament  of  contemplated  insolvency  called 
for  by  the  statute  ;  there  was,  therefore,  no  foundation  laid 
for  inquiring  into  the  condition  of  the  company  when  the 
question  under  consideration  was  put. 

The  defendant  claimed,  in  a  subsequent  part  of  the  trial, 
the  benefit  of  such  statutory  prohibition,  by  calling  upon 
the  court  to  find  that  such  sale  was  void  for  a  violation  of 
it,  and  excepting  to  its  refusal  to  obey  such  call.  Even 
then,  however,  the  case  had  only  been  varied  by  testimony 
tending  to  show  a  transfer  to  Dr.  Sayre,  and  a  sale  by  him 
to  a  bona  fide  purchaser  without  notice ;  this  variation  of 
the  aspect  of  the  case  would  only  strengthen  it  for  the 
plaintiffs,  as  such  sale  to  a  bona  fide  purchaser  would,  when 
unassailed,  preclude  the  objection  being  taken  of  illegality 
in  the  first  sale  to  Dr.  Sayre.  But  behind  all  these  lies  the 
fact  that  there  was  no  proof  of  the  insolvency  of  the  com- 
pany at  the  time  of  the  purchase ;  notes  of  theirs,  which 
had  lain  over,  had  been  taken  up. 

The  complaints  in  the  actions  in  which  the  judgments 
were  recovered,  it  is  true,,  state  non-payment  of  debts,  and 
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evidences  of  debt,  but  they  were  DO  evidence  against  the 
plaintiffs,  who  were  no  parties  to  such  suits,  and  who  bought 
the  goods  in  question  before  the  judgments  in  such  actions 
were  recovered ;  besides  which  much  the  larger  claim  of 
the  two  was  that  of  Dr.  Sayre,  which  had  been  assigned  to 
the  defendant,  and  which  the  plaintiffs  had  good  reason  to 
believe  would  not  be  used  to  cripple  the  company. 

Both  judgments  were  entered  upon  a  service  of  the  sum- 
mons upon  Dr.  Sayre,  who  might  have  had  an  interest  in 
allowing  judgment  by  default,  if  it  would  be  to  defeat  a 
sale  made  by  him.  But,  at  all  events,  even  if  such  judg- 
ments were  admitted  in  evidence,  the  mere  non-payment 
of  the  debts  mentioned  in  such  complaints  did  not  consti- 
tute insolvency  within  the  meaning  of  the  statute  in  ques- 
tion; the  prohibition  in  the  fourth  section  distinguishes 
between  refusals  to  pay  evidences  of  debt  and  insolvency 
(2  jR.  <S.,  600,  5th  ed.;)  so,  too,  in  the  statute  respecting 
proceedings  in  equity  to  dissolve  corporations  to  which  this 
may  be  supposed  to  refer,  the  same  distinction  is  preserved. 
(3  R.  S.,  bth  ed.,  763,  §§46,  47.)  Insolvency  is  not  a  con- 
vertible term  for  a  mere  refusal  to  pay  (Cutler  agt.  Sawyer, 
2  Youngs  fy  Jervis  R.,  459 ;  2  Bouv.  Inst.,  157,)  although 
the  latter  may  be  evidence  of  it ;  this  company,  although 
embarrassed,  had  conducted  business  for  eighteen  months 
before  the  transaction  now  before  us.  We  have  no  means 
of  knowing  the  credit  or  assets  of  the  company,  or  what 
they  were  worth ;  the  value  of  their  property  may  have 
far  exceeded  their  indebtedness ;  it  is  not  until  all  means 
and  reasonable  hopes  of  raising  money  to  meet  it  are  gone 
that  statutory  insolvency  begins.  The  refusal,  therefore,  to 
find  that  the  sale  to  the  plaintiffs  was  void  by  the  statute, 
was  fully  warranted  as  matter  of  law. 

But  the  insolvency  of  the  company  was  not  one  of  the 
issues  made  by  the  pleadings,  and,  therefore,  the  judge 
before  whom  the  cause  was  tried,  was  not  bound  to  pass 
primarily  upon  it.  After  the  cause  had  been  tried  and  the 


422  NEW  YORK  PRACTICE  REPORTS. 

Heroy  agt.  Kerr. 

decision  was  given  the  case  states  a  request  was  made  of 
the  judge  to  find  such  insolvency,  how,  when,  or  where  does 
not  appear,  whether  by  private  solicitation,  or  a  motion  in 
court,  or  in  the  settlement  of  the  case.  It  also  appeared 
that  the  judge  refused  to  pass  upon  it  because  it  was  not  in 
issue  :  whether  this  was  a  good  reason  or  not  for  the  refusal 
is  immaterial.  Perhaps  it  was  in  issue,  although  not  one 
of  the  issues  made  by  the  pleadings.  If  it  was  important 
for  the  defendant  to  have  such  fact,  although  not  in  issue 
by  the  pleadings  passed  upon  by  the  court,  the  request 
should  have  been  made  on  the  trial  before  the  decision,  or 
by  a  motion  afterwards  to  have  the  same  inserted,  or  upon 
the  settlement  of  the  case,  when  the  opposite  party  could 
be  present.  There  is  no  reason  why  such  should  not  be 
the  practice  in  regard  to  a  trial  by  a  court  without  a  jury, 
as  well  as  in  regard  to  one  before  a  referee,  which  is  the 
established  practice.  (  Van  Steenberg  agt.  Hoffman,  6  How. 
Pr.  R.,  492;  Hulce  agt.  Sherman,  13  id.,  411;  Renouil  agt. 
Harris,  2  Sand.(S.  C.)  R.,  641 ;  Church  agt.  Erben,  4  id.,  691.) 

The  Code  makes  no  mention  of  exceptions  except  on  the 
trial  and  to  decisions  on  matters  of  law  arising  on  such 
trial,  and  a  review  of  questions  of  fact  is  only  to  be  had  on 
a  case  or  exceptions  as  on  a  trial  by  jury.  (§  268.)  Great 
injustice  would  ensue  if  a  new  trial  could  be  had  for  a 
refusal  to  insert  in  a  decision  already  written  and  filed, 
adjudications  npon  facts  not  mentioned  in  the  pleadings 
without  a  request  before  such  a  decision  to  pass  upon  such 
facts.  If  the  refusal  to  accede  to  such  request  was  made 
in  court,  either  upon  a  motion  to  insert  the  determination 
of  the  particular  fact  in  the  case,  or  on  the  settlement  of 
such  case,  and  it  was  improperly  refused,  the  remedy  would 
be  by  motion  for  a  resettlement  or  appeal  from  such  denial 
as  an  order  on  a  motion,  not  by  exception  to  it  as  to  a  deci- 
sion on  a  trial  so  as  to  send  the  whole  case  for  a  new  trial. 

But  in  addition  to  the  supposed  error  of  a  refusal  to  pass 
upon  a  particular  fact,  it  has  been  suggested  that  the  de- 
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cision  of  the  judge  at  special  term  was  radically  defective 
for  omitting  to  pass  specifically  upon  some  of  the  issues 
made  by  the  pleadings,  such  as 

1st.  The  direction  of  the  defendant  to  levy  upon  and  sell 
the  property  in  question. 

2d.  The  previous  ownership  of  the  plaintiffs,  or  what  is 
equivalent,  the  previous  sale  of  it  by  the  company  to  them, 
and  the  execution  and  delivery  of  the  orders  to  them  for 
the  goods  by  authority,  of  such  company,  with  the  actual 
delivery  of  such  goods  to,  and  possession  thereof  by  them, 
and  finally  a  demand  upon  the  defendant  for  the  goods,  and 
refusal  or  some  other  act  of  conversion.  As  the  decision 
does  not  contain  any  special  adjudication  of  such  facts,  the 
question  of  course  arises  whether  the  defendant  can  take 
advantage  of  such  omission,  either  with  or  without  an  ex- 
ception. 

The  provisions  of  the  Code  respecting  reports  of  referees 
are  very  nearly  identical  with  those  respecting  decisions  by 
a  court  upon  a  trial  by  it  without  a  jury.  (§§  268,  272.) 
Referees  are  required  to  "  state  the  facts  found  and  the 
conclusions  of  law  separately."  Their  report  on  the  whole 
issues  becomes  the  judgment  of  the  court,  and  the  judg- 
ment may  be  entered  thereon  as  on  a  decision  by  a  court. 
In  settling  a  case  or  exceptions  for  a  review  of  his  decision, 
he  is  required  briefly  to  specify  therein  "  the  facts  found 
by  him,  and  his  conclusions  of  law."  The  question  then 
arises,  what  effect  is  produced  on  the  judgment  by  an  omis- 
sion to  state  material  facts  either  in  the  first  decision  or 
such  subsequent  findings. 

It  has  always  been  held  both  before  (Curtis  agt.  Staring, 
4  Wend.  R.,  198;  Ca/erty  agt.  Keeler,  12  id.,  291;  Staf- 
ford agt.  Bacon,  6  Hill  R.,  264)  and  since  the  adoption  of 
the  Code,  (Church  agt.  Erben,  4  Sa?id.  R.,  691 ;  Renouil  agt. 
Harris,  2  id.,  641  ;  Van  Steenberg  agt.  Hoffman,  6  How.  Pr. 
R.,  492  ;  and  Hulce  agt.  Sherman,  13  id.,  411,  overruling 
Lalcing  agt.  The  Erie  R.  R.  Co.,  11  How,  Pr.  R.,  412)  that 
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omissions  in  the  report  of  a  referee  on  findings  of  fact  by 
them  could  be  supplied  by  motion. 

In  Hulce  agt.  Sherman  (ubi  sup.}  it  was  held  that  an  ap- 
peal to  the  general  term  as  an  appellate  court,  was  "  not 
the  proper  remedy  for  an  omission,  the  referee  had  not  erred 
in  passing  upon  the  defence,  but  had  omitted  to  do  so." 

In  Johnson  agt.  Whitlock  (3  Kernan  R.,  348)  the  court 
say,  that  if  the  statement  of  facts  and  conclusions  of  law 
were  imperfectly  made,  "  there  was  no  doubt  of  the  power 
of  the  supreme  court  to  order  a  re-settlement."  There 
seems  to  be  no  good  reason  why  the  decision  of  a  court 
without  a  jury  should  not  be  subjected  to  the  same  process. 

The  question  whether  an  appellant  is  entitled  to  claim 
as  error  an  omission  of  a  referee  or  judge  without  a  jury 
to  pass  upon  a  material  fact,  or  whether  he  is  bound  to 
procure  a  record  on  appeal  which  shall  show  affirmatively 
that  such  referee  or  judge  decided  erroneously  on  such  fact, 
has  been  several  times  before  the  court  of  appeals. 

In  Otis  agt.  Spencer  (16  JV*.  F.  R.,  611)  the  judgment 
was  affirmed,  because  the  record  did  not  establish  an  error, 
although  there  was  an  omission. 

In  Carman  agt.  Pultze  (21  JV*.  F.  R.,  547,)  there  was,  as 
stated  by  the  court,  "an  evident  omission  of  important 
facts  in  the  statement  or  report,"  and  it  was  held  that  those 
facts  must  be  presumed  to  have  been  such  as  warranted  the 
judgment  appealed  from;  that  such  reports  and  statements 
are  not  construed  with  the  strictness  applied  at  common 
law  to  special  verdicts,  and  that  it  was  incumbent  on  the 
appellant  so  to  present  the  facts  upon  which  the  case  de- 
pends as  to  show  affirmatively  that  an  error  had  been  com- 
mitted, that  if  recourse  was  to  be  had  to  any  presumption, 
it  was  only  to  be  to  such  as  would  sustain  the  judgment. 
A  still  more  direct  and  explicit  adjudication  is  to  be  found 
in  favor  of  the  respondents  in  the  case  of  Grant  agt.  Morse, 
decided  in  the  court  of  appeals  at  their  last  term,  to  the 
effect,  "  that  a  general  conclusion  of  a  referee  is  to  be  con- 
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strued  as  a  finding  upon  all  the  material  questions,  though 
such  a  finding  be  not  expressed  in  terms,"  and  that  to  found 
an  objection  to  the  omission  of  the  referee  to  find  one  way 
or  the  other  upon  a  particular  question  of  fact,  he  should 
be  specifically  requested  to  do  so,  and  an  exception  taken 
to  his  refusal.  The  same  principles  were  applied  to  the 
case  of  a  decision  by  a  judge  without  a  jury,  in  Viele  agt. 
The  Troy  and  Boston  Railroad  Co.,  (20  JV*.  F.  R.,  186,)  where 
no  facts  were  found  by  the  judge. 

The  restoration  of  the  267th  section  of  the  Code  to  its 
original  condition,  as  regarded  decisions  by  judges  without 
a  jury,  by  the  amendment  of  1860,  does  not  affect  the  ques- 
tion. It  is  merely  directory,  as  is  the  requisition  that  a 
decision  should  be  filed  in  twenty  days  (Surge  agt.  Baker, 
4  Mb.  P.  R.,  11  ;  The  People,  #c.,  agt.  Dodge,  5  How.  R., 
47;  Stewart  agt.  Slater,  6  Mb.  P.  R.,  84,)  or,  at  the  most, 
gives  an  appellant  a  right  to  have  such  statement  inserted, 
and  does  not  make  it  error  to  omit  it. 

The  cases  of  Jistor  agt.  L'Jlmoureux,  (4  Seld.  R.,  107,)  or 
Griffin,  agt.  Cranston,  (1  Bosw.  R.,  281,)  do  not  militate 
against  these  views.  In  the  first  the  court  of  appeals  mere- 
ly held  that  this  court  at  general  term  had  no  right  to  give 
judgment  absolutely  for  the  appellant  on  reversal  of  a  judg- 
ment at  special  term,  unless  the  respondent  could  not  alter 
his  case  on  a  new  trial,  and  so  that  case  was  interpreted  in 
Edmonson  agt.  McLoud,  (16  JV*.  F.  R.,  545,)  subsequently. 

In  the  other  case,  (Griffin  agt.  Cranston,}  the  court  at 
special  term  found  certain  facts  justified  by  the  evidence 
and  thereupon  decided  as  a  conclusion  of  law,  that  a  trans- 
fer of  property  assailed  in  such  case  was  made  with  intent 
to  defraud  creditors.  This  court  held  at  general  term, 
that  such  intent  had  been  inferred  from  such  facts  as  mat- 
ter of  law ;  thus  bringing  it  within  the  principle  of  Titus 
agt.  Orvis,  (16  JV".  F.  JR.,  617.)  It  does  not  appear  whether 
the  court,  at  general  term,  would  itself  have  inferred  such 
intent  from  such  facts  as  matter  of  fact,  but  they  reversed 
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the  judgment  at  special  term  because  such  facts  did  not 
sustain  such  intent  as  matter  of  law.  This  clearly  did  not 
involve  the  question  of  an  omission  to  pass  upon  material 
facts  or  error  in  passing  upon  them,  the  decision  turned 
entirely  upon  a  question  of  law,  as  applicable  to  the  facts 
found. 

Any  evidence  of  fraud  in  this  case  committed  upon  the 
defendant  as  a  creditor  of  the  company,  by  the  plaintiffs 
and  Sayre  acting  in  concert,  must  be  considered  apart  from 
the  statute  prohibiting  transfers  by  insolvent  companies, 
and  there  is  certainly  none  sufficient  to  warrant  this  court 
in  holding  differently  in  reference  to  such  fraud  from  what 
was  held  at  special  term.  If  the  president  misappropriated 
the  property  of  the  company  to  discharge  his  own  obliga- 
tions, it  is  a  matter  for  which  he  may  be  liable  to  the  com- 
pany, but  it  does  not  invalidate  the  sale.  The  worthless- 
ness  of  the  stock  delivered  was  not  proved  to  have  been 
known,  and  the  president  induced  the  plaintiffs  to  advance 
an  additional  sum.  The  plaintiffs,  without  any  hurry,  re- 
moved the  goods  gradually  and  openly.  There  is  even 
evidence  that  the  defendant  knew  of  such  removal,  and 
stated  his  only  objection  to  be  that  it  took  all  the  glass. 
Up  to  the  very  time  of  the  levy  the  removal  continued.  I 
am  unable  to  see  in  any  of  these  acts  a  fraudulent  combina- 
tion between  Sayre  and  the  plaintiffs,  and  they  furnish  no 
reason  for  reversing  the  judgment. 

The  last  objection  is,  that  the  evidence  in  the  case  did 
not  make  out  a  delivery  of  the  goods  to  the  plaintiffs  by 
the  company.  It  is  claimed,  that  until  selection  the  title 
by  delivery  was  not  complete ;  that  by  taking  possession  at 
first  of  more  than  was  necessary,  by  making  the  levy,  the 
plaintiffs  did  not  come  into  possession  under  the  sale  of  the 
quantity  sold  until  they  rejected  what  they  did  not  wish  to 
retain,  which  they  did  not  do  until  after  the  levy. 

The  case  of  Crofoot  agt.  Bennett,  (2  Corns.  R.,  258,)  dis- 
poses of  this  objection.  It  was  there  held  that  the  posses- 
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sion  of  a  whole  brick  kiln  by  a  vendee,  out  of  which  he  had 
bought  a  certain  quantity,  to  be  selected  by  him,  was  a 
sufficient  delivery  of  the  bricks  purchased,  and  enabled  the 
vendee  to  select  them  at  any  time. 

In  this  case  the  plaintiffs  took  the  only  possession  they 
could,  by  exercising  acts  of  control,  and  putting  on  labels 
to  indicate  their  ownership.  There  was  some  little  conflict 
in  the  evidence  as  to  putting  on  the  labels,  but  the  testi- 
mony preponderates  in  favor  of  its  having  been  done. 

Upon  the  whole,  therefore,  there  being  no  error  of  law 
or  fact  committed  on  the  trial  or  in  the  decision,  the  judg- 
ment must  be  affirmed,  with  costs. 


SUPREME   COURT. 
JOHN  NEWELL  agt.  ERASMUS  D.  DORAN 

Where  the  undertaking,  filed  on  granting  an  order  of  arrest,  is  not  indorsed  with 
the  approval  of  the  justice  who  granted  the  order,  pursuant  to  rule  4,  the  order, 
on  motion,  will  be  vacated  with  costs. 

Cortland  Special  Term,  August  IBth,  1861. 
MOTION  to  vacate  order  of  arrest. 

D.  COATS,  for  plaintiff. 

HUNT,  GREEN  &  FRYER,  attorneys,  and 

J.  S.  LEACH,  counsel  for  defendant  making  the  motion. 

PARKER,  Justice.  •The  defendant  moves  to  vacate  the 
order  of  arrest  made  in  this  action,  and  bases  his  applica- 
tion on  a  failure,  by  the  plaintiff's  attorney,  to  comply  with 
the  4th  general  rule  of  the  court,  which  requires  the  plain- 
tiff's attorney  forthwith  to  file  with  the  clerk  of  the  proper 
county  "  all  undertakings  given  upon  procuring  an  order  of 
arrest,  an  injunction  order,  or  an  attachment,  with  the 
approval  of  the  justice  or  judge  taking  the  same,  indorsed 
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thereon ; "  and  provides  that  "  in  case  such  undertaking 
shall  not  be  filed  within  five  days  after  the  order  of  arrest, 
or  injunction,  or  the  attachment  has  been  granted,  the 
defendant  shall  be  at  liberty  to  move  the  court  to  vacate 
the  proceedings  for  irregularity  with  costs,  as  if  no  under- 
taking had  been  given." 

In  this  case  the  plaintiff's  attorney  filed  the  undertaking 
in  due  time,  but  no  approval  of  the  judge  who  granted  the 
order  of  arrest  was  indorsed  on  or  filed  with  it,  and  none 
appears  to  have  been  made.  It  is  this  default  of  which 
the  defendant  complains,  and  which,  he  insists,  entitles  him 
to  have  the  order  vacated,  "  as  if  no  undertaking  had  been 
given." 

Although  there  is  no  other  provision  of  the  general  rules 
of  the  court,  or  of  the  statute,  specifically  requiring  the 
judge  or  justice  who  takes  security,  in  the  cases  mentioned 
in  the  rule,  to  indorse  his  approval  on  the  undertaking ; 
still,  I  think  the  rule  above  cited  clearly  requires  it,  and 
that  the  filing  of  the  undertaking,  without  any  such  appro- 
val, is  not  a  compliance  with  the  requirement  of  the  rule, 
and  subjects  the  party  to  the  "  penalty  "  therein  specified, 
to  wit :  that  the  proceedings  be  held  irregular,  as  if  no 
undertaking  had  been  given. 

The  plaintiffs  counsel  attempts  to  distinguish  between 
an  order  of  arrest  and  the  other  two  cases  mentioned,  but 
I  see  no  ground  for  making  any  distinction  which  will  dis- 
pense with  the  approval  in  one  case,  and  not  in  the  other. 
In  the  case  of  an  attachment,  it  is  true,  the  undertaking  of 
the  plaintiff  alone  cannot  be  taken,  but  surety  is  required, 
while  in  the  other  two  cases,  the  undertaking  may,  in  the 
discretion  of  the  judge  or  justice,  be  without  surety.  In 
the  case  of  an  order  of  arrest  also,  where  the  undertaking 
of  the  plaintiff  alone  is  taken,  he  is  required  to  justify  in 
double  the  sum  specified  in  the  undertaking.  But  the 
undertaking  in  such  case  needs  the  approval  no  less  than 
where  sureties  are  taken,  for  by  rule  6,  personal  sureties 
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are  in  all  cases  required  to  justify.  The  justification,  there- 
fore, does  not  dispense  with  the  indorsement  of  approval. 

The  rule,  in  its  terms,  applies  equally  to  all  three  of  the 
cases  mentioned,  and  must  have  effect  in  cases  of  arrest,  as 
well  as  in  injunction  and  attachment  cases.  The  effect  of 
the  default  is  made  by  the  rule  the  same  as  if  no  under- 
taking had  been  given.  But  without  an  undertaking  the 
order  would  be  void,  as  the  judge  or  justice  would  have 
no  jurisdiction  to  make  it;  section  182  of  the  Code  ex- 
pressly providing  that,  "  before  making  the  order,  the  judge 
shall  require  a  written  undertaking,"  &c. 

I  see  no  alternative,  therefore,  but  to  grant  the  defend- 
ant's motion  pursuant  to  the  rule,  with  $10  costs.  The 
clerk  of  the  county  of  Onondaga  will  file  the  papers  on 
which  the  motion  was  made,  and  enter  the  proper  order. 


NEW  YORK  COMMON  PLEAS. 
EGBERT  agt.  WATSON. 

Where  the  officer,  in  his  return  to  an  attachment  issued  from  a  justice's  court,  stated 
that  "  because  the  defendant  could  not  be  found  in  the  city  and  county  of  New 
York,  I  left  a  copy  of  the  within  attachment  and  of  said  inventory,  duly  certified 
by  me,  at  the  last  place  of  residence  of  the  said  defendant," 

Held,  defective.  The  place  of  residence  should  have  been  stated  specifically,  or, 
at  least,  whether  it  was  within  the  county  of  New  York. 

General  Term,  Jlugust,  1861. 

Before  DALY,  BRA!>Y  and  HILTON,  Judges. 

APPEAL  from  a  justice's  judgment. 

By  the  court,  BRADY,  J.  When  an  attachment  issues  from 
a  justice's  court  it  is  the  duty  of  the  constable  to  attach  the 
goods  of  the  defendant,  make  an  inventory  of  the  property 
seized,  and  serve  a  copy  of  the  attachment  and  inventory  on 
the  defendant,  personally,  if  he  can  be  found  in  the  county. 
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If  lie  cannot  be  found  in  the  county  the  copy  must  be  left 
at  his  last  place  of  residence ;  or  if  he  have  no  place  of 
residence  in  the  county,  with  the  person  in  whose  posses- 
sion the  goods  are  found,  and  the  return  of  the  officer  must 
state  specifically  whether  such  copy  was  or  was  not  per- 
sonally served  upon  the  defendant.  (McDoel  agt.  Cook, 
2  Corns.,  110.) 

The  officer,  in  his  return  to  the  attachment  in  this  case, 
states  that  "  because  the  defendant  could  not  be  found  in 
the  city  and  county  of  New  York,  I  left  a  copy  of  the  within 
attachment  and  of  said  inventory,  duly  certified  by  me,  at 
the  last  place  of  residence  of  the  said  defendant."  Where 
was  his  last  place  of  residence  ?  If  it  was  not  in  the  city 
of  New  York,  then  the  copies  should  have  been  left  with 
the  person  in  whose  possession  the  goods  were  found.  The 
return  is  clearly  defective.  The  officer  should  have  stated 
the  place  of  residence  specifically,  but  if  not  specifically,  at 
least,  that  it  was  within  the  county  of  New  York.  The 
service  having  been  improperly  made,  the  justice  acquired 
no  jurisdiction,  and  the  judgment  is  invalid.  (  Watts  agt. 
Willett,  2  Hilton,  212 ;  Rosenfield  agt,  Howard,  15  Barb.,  547.) 

The  return  is  also  defective,  in  not  stating  specifically 
whether  such  copy  was  or  was  not  personally  served  upon 
the  defendant  as  required  by  the  statute.  It  follows,  infe- 
rentially,  that  if  a  defendant  cannot  be  found  a  personal 
service  has  not  been  made,  but  stating  a  fact  inferentially, 
and  stating  it  specifically,  are  very  different  modes  of  doing 
that  duty.  The  legislature  have  required  the  latter,  and, 
in  my  view  of  the  statute,  intended  that  it  should  form  a 
part  of  the  return.  However  this  may  be,  the  judgment, 
for  the  reasons  assigned,  must  be  reversed. 
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SUPREME  COURT. 
ANTHONY  P.  OSTROM  agt.  JOHN  McCANN  and  others. 

The  omission  of  a  purchaser  of  mortgaged  premises  to  record  his  deed  (although 
previously  executed  and  delivered)  until  after  the  time  of  filing  the  notice  of  the 
pendency  of  the  suit  for  foreclosure,  will  preclude  him  from  all  rights  under  it, 
as  against  a  purchaser  under  the  judgment  in  the  foreclosure  suit. 

Kings  Special  Term,  March,  1860. 

MOTION  to  vacate  order  of  27th  of  December  last,  direct- 
ing the  plaintiff  to  complete  his  purchase  under  a  mortgage 
foreclosure  sale. 

BUCKHAM,  CADY  &  SHALES,  for  plaintiff'. 
GEORGE  G.  REYNOLDS,  for  defendants. 

LOTT,  Justice.  It  is  very  doubtful  whether  the  deed 
alleged  to  have  been  executed  to  Horton  by  Bartlett  (if, 
in  fact,  delivered)  was  so  delivered  before  the  notice  of  the 
pendency  of  action  was  filed.  The  precise  time  of  the 
delivery  thereof  is  not  stated.  The  only  allegation  in  rela- 
tion to  it  is,  that  it  was  so  delivered  on  or  about  the  seventh 
of  July,  1859.  That,  if  intended  to  designate  the  time  with 
any  degree  of  certainty,  appears  to  be  inconsistent  with  the 
allegation  of  Mr.  Cady,  who  says  that  the  conveyance  to 
Bartlett  (Horton's  alleged  grantor)  was  made  on  or  before 
the  eleventh  of  July,  1859 — a  day  subsequent  to  the  con- 
veyance alleged  to  be  made  to  Horton.  The  fact  of  an  out- 
standing title,  therefore,  at  the  time  this  suit  was  com- 
menced, does  not  appear  with  sufficient  certainty  to  justify 
the  conclusion  that  such  a  right  exists.  Assuming,  how- 
ever, the  fact  to  be  as  claimed,  it  does  not  present  a  valid 
objection  to  the  completion  of  the  plaintiff's  purchase.  It 
is  not  shown  that  the  deed  is  yet  recorded.  It  must  be 
assumed  that  it  is  not.  The  rights  of  the  parties  are,  there- 
fore, to  be  controlled  by  the  effect  of  filing  the  notice  of  the 
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pendency  of  action.  It  is  provided  by  §  132  of  the  Code, 
as  amended,  tliat  it  shall  be  effectual  only  as  a  constructive 
notice  to  a  purchaser  or  incumbrancer  from  the  time  of 
such  filing.  It  then  declares  that  "  every  person  whose 
conveyance  or  incumbrance  is  subsequently  executed,  or 
subsequently  recorded,  shall  be  deemed  a  subsequent  pur- 
chaser or  incumbrancer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  such  notice  to  the  same  extent 
as  if  he  were  a  party  to  the  action" 

Horton,  therefore,  is  not  only  to  be  treated  by  reason  of 
his  omission  to  record  his  deed,  as  a  subsequent  purchaser, 
charged  in  the  same  way,  and  subject  to  the  same  conse- 
quences resulting  from  the  suit,  as  a  subsequent  purchaser 
in  fact ;  but  he  is,  for  all  the  purposes  of  the  foreclosure 
proceedings,  to  be  bound  to  .the  same  extent  as  if  he  were 
in  fact  a  party  to  the  action.  The  effect  of  the  suit  would 
clearly  be  to  cut  off  the  rights  of  a  purchaser  subsequent 
to  the  mortgage,  who  was  made  a  party,  and  deprive  him 
of  all  claims  to  the  property;  and  as  Horton,  under  the 
circumstances  disclosed,  is,  by  virtue  of  the  provision  of 
the  Code,  above  referred  to,  bound  "  to  the  same  extent," 
it  follows,  as  a  necessary  result,  that  he  cannot  interpose 
any  valid  claim  to  the  premises.  That  provision  was,  un- 
doubtedly, intended  to  remedy  the  evils  growing  out  of  a 
practice,  prevailing  to  a  great  extent,  in  keeping  deeds  off 
the  record  until  a  sale  was  had  in  foreclosure  suits,  for  the 
purpose  of  defeating  the  objects  of  the  suit,  and  the  sale 
under  it,  by  reason  whereof  further  time  was  secured  to  the 
owner  of  the  property  for  the  payment  of  the  mortgage  debt. 
It  is  necessary,  in  order  to  carry  out  that  object,  that  the 
omission  to  record  a  conveyance  till  after  the  time  of  filing 
the  notice  of  the  pendency  of  such  suit,  shall  preclude  a 
party  from  all  rights  under  it  as  against  a  purchaser  under 
a  judgment  in  such  suit. 

It  was  also  suggested  on  the  argument  that  the  tenants 
were  not  made  parties  to  this  action.  That  objection  is 
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unavailable.  The  fair  inference  from  the  statement  is, 
that  they  now  occupy  under  Horton,  and  that  they  have 
entered  into  such  possession  pendente  lite,  and  are,  there- 
fore, chargeable  with  the  effect  of  the  judgment.  But  if  it 
were  otherwise  the  objection  does  not  affect  the  title.  It 
relates  to  the  question  of  possession  only,  and  as  the  omis- 
sion to  make  them  parties  is  chargeable  to  himself,  he  is 
not  at  liberty  to  take  advantage  of  it  now,  and  insist  upon 
it  as  a  ground  for  his  refusal  to  consummate  the  sale. 

Under  all  the  circumstances,  I  see  no  reason  to  vacate 
the  order  previously  made,  directing  a  completion  of  the 
purchase. 


NEW  YORK  COMMON  PLEAS. 
THOMPSON  agt.  GRUBER. 

A  plaintiff  cannot  maintain  an  action  in  his  own  name  for  goods  sold  by  his  pre- 
decessor who  has  since  died,  although  the  plaintiff  had  a  full  power  of  attorney  to 
transact  any  business  connected  with  the  business  of  the  decedent.  Upon  the 
death  of  the  principal,  the  power  of  attorney  and  agency  of  the  plaintiff  ceased. 

General  Term,  Jlugust,  1861. 
DALY,  BRADY  and  HILTON,  Judges. 
APPEAL  from  judgment  at  special  term. 

By  the  court,  BRADY,  J.  The  plaintiff  styles  himself  in 
his  business  as  the  "  Waterbury  Brass  Agency,"  a  designa- 
tion assumed  for  the  purpose  of  disposing  of  the  goods  of 
several  corporations  who  entrust  him  with  the  sale  of  them. 
He  was  preceded  by  Alexander  Anderson,  who  is  now  dead, 
but  who,  during  his  lifetime,  made  him  his  attorney  "  for 
the  transaction  of  any  business  connected  with  the  Water- 
bury  Brass  Agency."  During  the  life  of  Anderson,  and 
while  he  carried  on  the  business  of  the  agency,  the  defend- 
ant purchased  some  goods  from  him,  and  to  recover  there- 
VOL.  XXI.  28 
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for  this  action  was  brought.  The  complaint  was  dismissed, 
these  facts  appearing,  and  upon  the  ground  that  the  plain- 
tiff could  not  maintain  an  action  in  his  own  name  for  goods 
sold  by  his  predecessor.  The  ruling  of  the  court  below 
was  correct.  Whether  Anderson,  as  the  trustee  of  an  ex- 
press trust,  could,  under  the  Code,  maintain  an  action  in 
his  own  name,  to  recover  for  the  goods  sold  by  him,  cannot 
be  inquired  into  in  this  case.  Upon  his  death  the  agency 
ceased,  and  the  trust  as  to  him  no  longer  existed.  The 
only  person  then  in  whose  name  this  action  could  be  main- 
tained, was  the  principal  for  whom  the  goods  were  sold. 
The  power  of  attorney  given  in  evidence  does  not  affect 
this  conclusion  in  any  manner.  It  had  no  vitality  after 
the  death  of  Anderson.  The  plaintiff  could  not  act  as  the 
attorney  of  a  decedent — the  trust  was  not  a  continuing  one, 
which  was  capable  of  being  transferred,  and  if  the  sale  was 
one  personal  to  Anderson,  then  his  representatives  only 
could  maintain  the  action. 

The  judgment  must  be  affirmed. 


SUPREME  COURT. 

In  the  matter  of  the  application  of  the  NEW  YORK  AND 
JAMAICA  RAILROAD  COMPANY  to  acquire  the  title  to  lands 
of  HARRIS  WILSON. 

On  a  motion  to  confirm  the  report  of  commissioners  in  acquiring  lands  for  a  railroad, 
the  court  held  that  they  could  not  consider  any  of  the  objections  or  exceptions  on 
such  motion,  except  that  which  states  that  neither  the  report  nor  any  of  the  pro- 
ceedings which  precede  it,  properly  designate  the  lands  proposed  to  be  taken. 
All  the  other  objections  and  exceptions  must  be  considered  on  appeal  from  the 
report  after  confirmation. 

Kings  Special  T.erm,  March,  18GO. 

MOTION  for  confirmation  of  report  of  commissioners. 
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Matter  of  New  York  and  Jamaica  Railroad. 

WILLIAM  J.  COGSWELL,  for  motion. 
HARRIS  WILSON,  opposed. 

SCRUGHAM,  Justice.  Upon  a  motion  to  confirm  the  report 
of  the  commissioners,  the  court  cannot  consider  the  objec- 
tions stated  in  the  affidavit  of  Mr.  Wilson,  nor  any  of  his 
exceptions  to  such  report,  except  that  which  states  that 
neither  the  report  nor  any  of  the  proceedings  which  pre- 
cede it,  properly  designate  the  lands  proposed  to  be  taken. 

All  the  other  objections  and  exceptions  must  be  consid- 
ered on  appeal  from  the  report  after  confirmation,  as  pro- 
vided by  section  18  of  the  act  under  which  these  pro- 
ceedings are  taken.  Section  14  of  the  act  requires  that 
the  petition  shall  contain  a  description  of  the  real  estate 
which  the  company  seeks  to  acquire,  and  the  owner  now 
objects  that  neither  the  petition  nor  the  map  filed  in  the 
office  of  the  clerk  of  Kings  county,  to  which  it  refers,  shows 
what  extent  of  land  was  to  be  taken,  nor  anything  more 
than  a  line  showing  the  direction  of  the  proposed  railway. 
If  this  is  true,  the  objection  should  have  been  taken  on  the 
presentation  of  the  petition  on  the  motion  for  the  ap- 
pointment of  commissioners.  The  report  of  which  confirm- 
ation is  sought,  in  addition  to  the  description  used  in  the 
petition,  gives  the  quantity  of  the  land  to  be  taken  and  a 
diagram  showing  its  boundaries,  and  length  and  width 
throughout  its  whole  extent;  I  consider  this  a  sufficient 
description. 

The  report  must  be  confirmed,  and  an  order  entered,  pur- 
•  suant  to  the  17th  section  of  the  act. 
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Slater  Bank  agt.  Sturdy. 

SUPREME  COURT. 
THE  SLATER  BANK  agt.  JAMES  H.  STURDY  and  others. 

Where  a  foreign  corporation  file  security  for  costs  on  commencing  their  action, 
there  is  no  further  authority  to  require  further  or  new  security  in  case  of  the 
future  insolvency  of  the  first. 

New  York  Special  Term,  August,  1861. 

THIS  was  a  motion  to  compel  the  plaintiff  to  file  a  second 
bond  for  costs,  the  obligors  on  the  bond  filed  under  the 
statute  requiring  foreign  corporations  to  file  security  for 
costs  having  become  insolvent. 

BENJ.  COZZENS,  for  motion. 

C.  A.  &  W.  B.  CARPENTER,  opposed. 

LEONARD,  Justice.  The  condition  as  to  security  for  costs 
under  which  the  statute  permits  a  foreign  corporation  to 
sue  in  the  courts  of  this  state,  was  complied  with  by  the 
plaintiff. 

There  is  no  provision  authorizing  the  courts  to  require 
new  security  in  case  the  obligors  on  an  undertaking  fail,  as 
there  is  in  case  of  an  appeal  from  a  judgment,  or  in  the 
case  of  an  action  where  a  foreign  corporation  or  a  non- 
resident is  plaintiff. 

When  the  security  has  been  once  given  the  statute  has 
been  complied  with.  The  plaintiff  or  appellant  has  then 
become  entitled  to  the  benefit  of  his  appeal,  or  to  prosecute 
his  action. 

There  is  no  further  authority  to  require  further  or  new 
security.  The  motion  is  denied,  with  costs  of  opposing, 
to  abide  the  event. 
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Mills  agt.  Mills. 

SUPREME  COURT. 
WILLIAM  T.  MILLS  agt.  DAVID  S.  MILLS  and  WM.  DOLSEN. 

Where  it  appears  that  the  plaintiff  is  fully  protected  by  his  possession  of  the  prem- 
ises, and  by  the  filing  of  a  notice  of  Us  pendens  against  any  alienation  or  dispo- 
sition of  the  property,  no  injunction  for  the  prevention  thereof  is  necessary. 
And  especially  will  the  application  for  an  injunction  be  denied,  where,  under  the 
circumstances,  the  plaintiff's  right  to  ultimate  relief  is  too  doubtful  to  entitle  him 
to  a  preliminary  injunction. 

Kings  Special  Term,  March,  1860. 
MOTION,  for  injunction,  &c. 

LOTT,  Justice.  The  equity  of  the  complaint  is  fully  de- 
nied by  the  answers  of  the  defendants.  It  thereby  appears 
that  the  plaintiff  is  not  entitled  to  any  reliefer  rights  under 
the  agreement  between  him  and  the  defendant  Mills,  as  the 
act  of  the  legislature,  which  was  in  the  contemplation  of 
the  parties  thereto,  was  never,  in  fact,  obtained,  and  that 
the  law  which  was  enacted  was  not  only  more  onerous  in 
its  provisions,  but  not  assented  to  by  them.  Assuming, 
however,  it  to  be  otherwise,  yet  the  performance  of — or 
even  offer  by  the  plaintiff  to  perform — his  part  of  the  agree- 
ment is  denied  by  the  answers  ;  and  if  it  be  conceded  that 
the  affidavits  on  the  part  of  the  plaintiff  presented  on  the 
motion  were  admissible,  yet  I  think  they,  instead  of  deny- 
ing the  defendants'  allegations,  show  that  no  action  on  the 
part  of  the  plaintiff,  towards  the  performance  of  his  agree- 
ment, was  taken  till  nearly  a  year  after  the  law  of  June  29, 
1853,  was  passed,  and  that  a  tender,  in  fact,  was  not  made 
till  in  April,  1855.  Under  such  circumstances,  the  plain- 
tiff's right  to  ultimate  relief,  is  too  doubtful  to  entitle  him 
to  a  preliminary  injunction.  He  is  fully  protected  by  his 
possession,  and  by  the  filing  of  a  notice  of  Us  pendens 
against  any  alienation  or  disposition  of  the  property,  and 
no  injunction  for  the  prevention  thereof  is  necessary.  And 
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Donohue  agt.  Hicks. 

as  to  the  alleged  execution  and  delivery  of  the  deed  in 
escrow,  it  is  shown  that  the  delivery  thereof  was  on  terms 
and  conditions  not  embraced  within  the  agreement,  and 
that  the  plaintiff,  upon  a  tender  thereof,  refused  to  accept 
the  same  upon  those  terms,  and  that  it  was  thereupon  can- 
celled,— which  I  understand  to  mean  that  it  was  to  all 
intents  and  purposes  destroyed,  and  rendered  ineffectual 
and  inoperative  for  any  purpose. 

I  may  add  that  the  defendant  Dolsen  denies  all  notice  of 
the  agreement,  and  of  any  claim  or  right,  on  the  part  of  the 
plaintiff,  to  the  premises,  and  sets  up  a  bonafide  considera- 
tion for  the  deed  to  him.  There  is,  therefore,  no  ground  for 
interfering  with  him  as  a  party  taking  title  with  notice. 
The  agreement  gave  no  right  of  possession  to  the  plaintiff, 
and  the  allegation  that  he  took  possession  under  it,  or  with 
the  consent  of  the  defendant  Mills,  in  part  execution  of  the 
agreement  is  denied  by  him. 

Upon  the  whole,  therefore,  there  is  no  sufficient  founda- 
tion for  an  injunction  upon  the  facts  as  they  are  now  pre- 
sented. The  motion  for  injunction  denied,  and  order  to 
show  cause,  <fec.,  vacated;  $10  costs  of  the  motion  to  abide 
the  event  of  the  action.  The  original  answers  and  affida- 
vits must  be  filed  on  the  entry  of  the  order. 


NEW  YORK  COMMON  PLEAS. 
DONOHUE  agt.  HICKS. 

Until  the  time  (ten  days)  or  its  extension  expires,  to  file  the  case  after  settlement, 
it  cannot  be  noticed  for  argument.  Extending  the  time  to  file  a  case  is  equiva- 
lent to  extending  the  time  to  print. 

Where  the  respondent  served  his  notice  of  motion  to  strike  the  cause  from  the  calen- 
dar, and  for  judgment,  within  the  ten  days  which  the  appellant  had  to  file  his 
case,  held  irregular. 
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Donohue  agt.  Hicks. 

General  Term,  August,  1861. 
Before  DALY,  BRADY  and  HILTON,  Judges. 
MOTION  to  set  aside  an  order  striking  the  cause  from  the 
calendar  and  judgment  by  default. 

By  the  court,  BRADY,  J.  The  case  was  settled  by  the 
referee  on  the  31st  March,  1861,  and  the  defendant  had  ten 
days  within  which  to  file  the  same  from  that  date.  The 
ten  days  would  have  expired  with  the  9th  April  following. 
The  object  of  allowing  the  ten  days  is  to  enable  the  appel- 
lant to  prepare  a  copy  of  the  case  as  settled,  from  which 
to  print.  The  rules  of  the  court  make  no  provision  for  the 
time  within  which  a  case  must  be  printed  after  it  is  settled, 
or  within  what  time  after  such  settlement  a  notice  of  argu- 
ment may  be  served.  It  may  often  happen  that  a  general 
term  will  assemble  within  eleven  days  after  the  settlement 
of  the  case ;  and  if  so  it  could  not  be  expected  that  the  case 
would  be  filed  and  printed  and  copies  served  eight  days 
prior  to  the  commencement  of  the  term,  as  would  seem  to 
be  contemplated  by  rules  thirty-seven  and  forty-three.  This 
would  be  an  allowance  of  three  days  only  for  this  duty.  I 
think,  until  the  time  expires  to  file  the  case,  it  cannot  be 
noticed  for  argument,  and  that,  in  this  case,  the  time  to 
file  the  case  having  been  extended  until  the  19th  April,  the 
notice  of  argument  for  the  April  'term,  and  which  com- 
menced on  the  16th  day  of  April,  did  not  impose  upon  the 
appellant  the  duty  of  serving  copies  of  the  case  eight  days 
before  the  first  day  of  the  term.  Extending  the  time  to  file 
is  equivalent  to  extending  the  time  to  print.  The  respond- 
ent served  his  notice  of  motion  to  strike  the  cause  from  the 
calendar  and  for  judgment  on  the  9th  April,  the  day  on 
which  the  appellant's  time  to  file  the  case  would  have 
expired  had  it  not  been  extended  by  order.  Such  a  ser- 
vice cannot  be  regular.  It  cannot  be  that  an  appellant, 
during  the  running'  of  that  ten  days,  can  be  subjected  to 
any  such  motion.  The  appellant  should  have  appeared  on 
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Bacon  agt.  Hickok. 

the  motion,  however,  noticed  by  the  respondent,  and,  there- 
fore, no  costs  will  be  granted  on  setting  aside  the  default 
and  judgment  which  were  taken  in  his  absence,  although 
the  respondent  is  in  fault.  Whatever  may  be  determined 
to  be  the  rule  in  other  cases  which  may  arise,  embracing 
the  question  as  to  the  time  within  which  a  party  is  com- 
pelled to  prepare  and  serve  his  printed  cases,  it  is  clear 
in  this  case  that  the  respondent's  motion  was  premature, 
and  that  the  motion  made  by  him  was  improperly  granted. 
The  order  made  thereon  must,  therefore,  be  vacated,  but 
without  costs. 


NEW  YORK  SUPERIOR  COURT 

DANIEL  G.  BACON  and  others  agt.  WILLIAM  HICKOK  and  six 

others. 

Where  a  bond  of  indemnity  is  executed  by  the  obligors  to  secure  the  payment  of 
promissory  notes,  instead  of  indorsing  the  notes,  and  is  so  recited  in  the  bond, 
they  are  not  to  be  treated  as  indorsers  in  case  of  the  non-payment  of  the  notes  ; 
their  obligations  arise  immediately  on  the  notes  not  being  paid  at  maturity. 

Special  Term,  July,  1861. 
DEMURRER  to  complaint. 

Mr.  BRYAN,  for  plaintiff's. 
E.  S.  C  APRON,  for  defendants. 

HOFFMAN,  Justice.  This  case  was  brought  upon  a  bond 
of  indemnity,  conditioned  to  pay  the  amount  of  $7,927.71, 
the  gross  amount  of  three  promissory  notes,  made  by  the 
Damascus  Iron  Company.  The  bond  of  indemnity  was 
given  by  the  defendants,  pursuant  to  an  agreement  contain- 
ing several  recitals,  among  which  were  the  following  :  "  And 
the  said  obligees  (plaintiffs)  have  consented  to  discontinue 
said  suit,  and  extend  such  time  of  payment  by  taking  new 
notes,  as  hereinafter  mentioned,  provided  the  above  named 
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Bacon  agt.  Ilickok. 

obligors  will  become  individually  and  personally  bound  to 
said  obligees  as  indorsers  on  such  new  notes;  to  which 
condition  the  obligors  have  assented,  except  that  they 
prefer  to  fix  their  liability  in  this  behalf  by  a  bond  of  in- 
demnity, instead  of  indorsements,  to  which  preference  the 
said  obligees  have  yielded  their  assent."  Then  follows  the 
obligation  in  these  words  :  "  Now,  therefore,  the  condition 
of  the  above  obligation  is  such,  that  if  the  said  company 
shall  well  and  truly  pay  the  three  several  promissory  notes 
given  herein,  when  they  become  due,  and  if  the  obligors 
shall  well  and  truly  indemnify  the  said  obligees  of  and  from 
all  loss  and  damage,  by  reason  of  such  non-payment,  then 
the  obligation  to  be  void."  The  company  failed  to  pay. 
An  action  was  brought  on  the  bond,  for  the  non-payment 
of  one  of  these  notes.  The  complaint  did  not  show  that 
there  had  been  any  notice  of  demand  on  the  notes  given  to 
the  defendants,  as  indorsers,  and  it  did  not  show  that  the 
plaintiffs  had  endeavored  to  collect  the  money  of  the  com- 
pany, and  had  failed  to  collect  it.  The  defendants  demur- 
red to  this  complaint,  and  assigned  as  their  objections, 
that,  although  the  security  was  in  the  form  of  a  bond,  the 
liability  of  the  defendants  was  strictly  that  of  indorsers, 
and  they  were  entitled  to  be  treated  in  all  respects  as  such, 
before  they  could  be  made  liable  on  the  bond.  Counsel 
further  contended  that  actual  loss  and  damage  must  be 
averred  before  the  plaintiffs  could  recover  of  the  defend- 
ants. Such  a  loss  was  best  shown  by  proving  an  attempt 
to  collect  the  notes  of  the  makers. 

The  parties  to  the  indemnity  bond  were  not  indorsers, 
but  parties  to  a  contract,  the  stipulations  of  which  they 
were  under  obligations  to  perform  as  soon  as  the  company 
failed  to  pay  the  notes.  Judgment  for  the  plaintiffs  on 
demurrer. 
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Miller  agt.  Hughes. 

» 

SUPREME  COURT. 
JOHN  A.  MILLER  agt.  JAMES  HUGHES. 

Where  an  answer  duly  verified,  states  a  sufficient  defence  upon  the  knowledge, 
information,  and  belief  of  the  defendant,  it  should  not  be  struck  out  as  sham. 

But  this  rule  should  not  apply  to  a  statement  in  the  answer  of  a  transaction  between 
the  plaintiff  and  third  parties,  which  is  contradicted  by  the  affidavits  of  all  the 
parties  to  the  alleged  transaction.  In  such  case,  the  defendant  should  be  re- 
quired to  put  in  an  affidavit  of  merits,  and  such  other  affidavits  as  would  be  likely 
to  convince  the  court  of  the  good  faith  of  the  answer. 

Kings  Special  Term,  March,  1860. 

MOTION  by  plaintiff  to  strike  out  defendant's  answer,  set- 
ting up  the  defence  of  usury,  on  information  and  belief,  to  a 
promissory  note,  containing  the  certificate  of  defendant 
that  it  was  business  paper. 

JAMES  FERGUSON,  for  plaintiff". 
JOHN  P.  TROY,  for  defendant. 

SCRUGHAM,  Justice.  The  answer  sets  up  new  matter  on 
information  and  belief.  It  is  verified.  The  plaintiff  moves 
to  strike  it  out  on  the  ground  that  it  is  sham,  irrelevant,  or 
frivolous.  I  do  not  think  it  either  irrelevant  or  frivolous. 

Where  an  answer  states  a  sufficient  defence  upon  the 
knowledge  of  the  defendant,  I  think  it  would  be  unsafe  to 
strike  it  out  as  sham,  and  especially  since  the  statute 
allowing  parties  to  be  witnesses  in  their  own  behalf;  for 
the  defendant  would  be  allowed  to  testify  in  regard  to  it 
on  the  trial,  and  if  contradicted,  a  better  opportunity  of 
eliciting  the  truth  would  there  be  afforded  by  the  oral  ex- 
amination of  the  witnesses,  than  can  be  had  on  the  hearing 
of  a  motion  where  the  evidence  is  by  affidavit. 

But  where  the  statement  is  of  a  transaction  between  the 
plaintiff  and  third  parties,  and  is  made  upon  information 
and  belief,  as  in  this  case,  and  is  contradicted  by  the  affi- 
davits of  all  the  parties  to  the  alleged  transaction,  and  the 
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very  same  persons  whom  the  defendant  would  be  obliged  to 
call  as  his  witnesses  on  the  trial,  to  prove  the  truth  of  the 
statement  made  in  his  answer,  and  which  their  affidavits 
deny ;  a  motion  to  strike  out  the  answer  as  sham  should 
not  be  denied,  unless,  in  addition  to  the  verification  of  the 
answer,  the  defendant  put  in  an  affidavit  of  merits,  and 
such  additional  affidavits  as  would  be  likely  to  convince  the 
court  that  his  answer  had  been  put  in  in  good  faith. 
The  motion  is  granted  with  $10  costs. 


SUPREME  COURT. 

SHOE  &  LEATHER  BANK  agt.  CAMP. 
SAME  agt.  FIELD. 

Where  the  answer  set  up  a  verbal  agreement  that  the  plaintiff  (a  bank)  should  dis- 
count the  note  of  the  defendant,  but  the  same  should  be  paid  at  maturity  by  the 
president  of  the  bank,  who  was  indebted  to  the  defendant,  and  the  defendant 
should  not  be  liable  thereon,  held  no  defence.  The  verbal  agreement  contradic- 
ted the  note.  Stricken  out. 

New  York  Special  Term,  June,  1861. 

MOTIONS  to  strike  out  portions  of  the  answer  in  each  case. 

MULLIN,  Justice.  The  motions  to  strike  out  portions  of 
the  answers  in  these  cases  must  be  granted. 

The  facts  alleged  by  way  of  defence  are,  that  when  the 
notes  were  made,  Stout,  the  president  of  the  plaintiff,  was 
indebted  to  Field  in  a  large  sum  of  money,  and  it  was 
agreed  by  and  between  Field,  Stout  and  the  bank,  that 
Field  should  make  his  notes  to  be  indorsed  by  Camp,  and 
the  bank  would  discount  them,  pass  the  notes  to  Field's 
credit,  and  Stout  would  pay  them,  or  cause  them  to  be  paid. 
The  plaintiff  moves  to  strike  out  all  except  as  to  the  pay- 
ment by  Stout. 
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Baker  agt.  Dillman.  • 

If  Stout  has  paid  the  notes,  the  portion  of  the  answer 
which  alleges  payment,  is  all  that  is  necessary  to  enable 
the  defendants  to  make  that  defence  available.  The  other 
matters  would  only  be  evidence  and  not  pleadable. 

If  the  defendant  means  to  set  up  an  agreement  by  the 
bank  to  accept  Stout  as  its  debtor,  and  that  the  defendant 
was  by  that  agreement  discharged  from  all  liability  on  the 
papers,  such  an  agreement  is  no  defence. 

The  defendant  says  the  agreement  was  made  at  or  about 
the  time  the  note  was  given.  If  the  bank,  concurrently 
with  the  making  and  discount  of  the  note,  agreed  that  the 
defendant  should  not  be  liable  upon  it,  (for  that  is  the 
proposition,)  the  verbal  agreement  contradicts  the  writing, 
and  is  not  available  for  that  reason. 

There  is  no  consideration  whatever  alleged  or  shown  to 
support  such  an  agreement. 

For  these  and  other  reasons  which  might  be  given,  I 
think  the  motion  should  be  granted,  with  $10  costs  in  each 
case. 


SUPREME  COURT. 
MALINA  L.  BAKER  agt.  CHRISTIAN  DILLMAN  and  others. 

A  promise  to  indemnify  a  guarantor  against  his  guarantee  of  the  debt  of  a  third 
person,  should  be  in  writing,  and  express  the  consideration  in  order  to  be  valid. 

In  other  words,  a  parol  promise  to  indemnify  the  promisee  for  becoming  bail  for  a 
third  person,  is  within  the  statute  of  frauds. 

Second  District  General  Term,  July,  1861. 
EMOTT,  BROWN  and  SCRUGHAM,  Justices. 
DEMURRER  to  complaint. 

D.  P.  BARNARD,  for  plaintiff's. 
JAMES  ESCHWEGE,  for  defendants. 
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By  the  court,  EMOTT,  Justice.  The  Social  Turn  Vereiu, 
an  unincorporated  association  or  society  of  individuals, 
hired  of  one  Case  certain  apartments  in  Brooklyn.  Carl 
Schurig  executed  a  formal  guarantee,  under  seal,  of  the 
payment  of  the  rent  to  Case.  These  papers  were  both 
dated  May  1st,  1857.  Schurig  was  a  member  of  the  Turn 
Verein  at  the  date  of  the  lease  and  guarantee,  and  for  two 
years  afterwards.  The  defendants  were  also  members,  and 
there  were  other  persons  who  belonged  to  the  society.  On 
the  22d  of  April,  1859,  the  defendants  executed  the  paper 
upon  which  the  present  suit  is  brought  by  the  present 
plaintiff  as  assignee.  It  is  not  under  seal,  and  is  to  the 
effect  that  the  defendants  "  declare  that  Charles  Schurig, 
late  member  of  our  society,  acted,  by  signing  the  lease  of 
our  premises,  only  in  our  name,  and  therefore  we  declare 
that  we  will  take  all  the  responsibilities  and  consequences 
on  ourselves."  Schurig  never  signed  the  lease;  but  if,  by  a 
liberal  construction,  this  instrument  be  referred  to  the 
guarantee,  which  he  did  sign,  then  it  may  be  regarded  as  a 
contract  to  indemnify  Schurig  againgt  his  guarantee. 

Judge  COMSTOCK,  towards  the  close  of  the  lengthy  and 
elaborate  opinion  which  he  delivered  in  Mallory  agt.  Gil- 
left,  states  among  the  undertakings  which  have  been  held 
not  within  the  statute,  the  following  :  "  Where  the  promisee 
was  a  mere  guarantor  for  the  third  person  to  some  one  else, 
and  the  promisor  agrees  to  indemnify  him."  I  understand 
this  proposition  to  cover  the  ground  of  the  present  action, 
and  if  this  proposition  had  been  decided  by  the  court  of 
appeals,  of  course  that  would  be  an  end  to  this  question, 
and  this  non-suit  must  be  set  aside.  I  am  constrained  to 
observe,  however,  that  such  is  very  far  from  the  fact.  The 
first  paragraph  of  Judge  COMSTOCK'S  opinion  contains  a 
clear  and  complete  statement  of  the  case  then  before  the 
court,  the  judgment  of  the  court  upon  it,  and  the  reason  for 
it.  The  remaining  nineteen  pages  contain  a  singularly 
acute  and  learned  discussion  of  one  branch  of  the  statute  of 
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frauds.  But  perhaps  I  might  say  that  the  first  paragraph 
of  the  opinion  contains  all  which  is  necessarily  connected 
with  the  question  before  the  court,  and  all  which  the  court 
decided  in  affirming  the  judgment  of  the  supreme  court. 
Certainly  it  would  be  safe  to  say  that  the  proposition  which 
I  have  now  quoted  is  in  no  way  involved  in  that  decision. 

I  feel  at  liberty,  therefore,  to  consider  this  case,  and  the 
proposition  just  quoted,  by  which  the  action  is  sustained, 
upon  their  merits.  If  the  proposition  is  to  be  construed  in 
the  manner  I  have  just  indicated,  I  must  be  permitted  to 
say,  with  great  respect,  that  it  is  not  sustained  by  the  autho- 
rities. In  Chapin  agt.  Merrill  (4  Wend.,  657,)  it  was  held, 
that  a  promise  by  one  person  to  indemnify  another  for  becom- 
ing a  guarantor  for  a  third  is  not  within  the  Statute  of 
Frauds.  But  in  Carville  agt.  Crane  (5  Hill,  483,)  the  autho- 
rity of  this  case  was  weakened,  and  the  reasoning  doubted  ; 
and  in  Kingsley  agt.  Balcome  (4  Barb.,  131)  the  contrary 
was  expressly  held.  The  opinion  of  Judge  SILL,  in  the 
latter  case,  contains  a  careful  review  of  the  authorities,  and 
it  was  concurred  in  by  Judge  SELDEN  and  Judge  MAYNARD. 
Whatever  may  be  thought  of  the  definitions  of  Judge  SILL, 
in  the  light  of  Judge  COMSTOCK'S  reasoning,  the  case  is  an 
express  adjudication,  not  overruled  by  a  higher  court,  that 
a  parol  promise  to  indemnify  the  promisee  for  becoming 
bail  for  a  third  person  is  within  the  Statute  of  Frauds. 

To  the  same  effect  is  the  very  deliberate  judgment  of 
the  Court  of  King's  Bench,  by  Lord  DENMAN,  in  Grover  agt. 
Cresswell  (10  Jl.  and  E.,  453).  Considering  the  promise 
upon  which  the  suit  is  brought,  therefore,  as  a  promise  to 
indemnify  Schurig,  against  his  guarantee  of  the  debt  of  a 
third  person,  I  am  of  opinion  that  the  authorities  hold,  that 
it  should  not  only  have  been  in  writing,  but  should  have 
expressed  the  consideration  in  order  to  be  valid.  Upon 
principle,  it  is  not  easy  to  see  why  a  guarantee  for  another 
is  not  equally  a  debt  or  engagement  of  the  person  by  whom 
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it  is  made,  with  a  promise  or  a  contract  exclusively  on  liis 
own  account. 

But  it  is  insisted  that  this  is  a  promise  by  one  of  several 
persons,  jointly  liable,  that  he  will  pay  the  debt.  It  may 
be  conceded  that  such  a  promise  would  not  be  within  the 
statute.  Thus,  if  Schurig  were  one  of  the  associates  who 
hired  apartments  of  Case,  and  liable  jointly  with  others  for 
the  rent,  he  might  probably  have  been  held  and  sued  sepa- 
rately upon  a  parol  promise  to  Case  to  pay  the  whole  rent. 
It  might  also  be  that  after  such  a  payment  he  might  have 
compelled  contribution  from  his  associates.  But  here  was 
a  formal  guarantee  by  Schurig  upon  which  he  was  sued, 
and  a  judgment  obtained  against  him,  not  as  a  joint  debtor 
promising  to  pay  the  debt,  but  as  a  guarantor  of  the  engage- 
ment of  a  third  party ;  and  the  present  action  is  not  for 
contribution,  but  upon  a  promise  of  indemnity  for  this 
guarantee,  to  recover  the  whole  amount  paid,  precisely  as 
if  there  had  been  no  connection  between  the  parties.  The 
original  debt  of  the  association  was  unpaid,  and  the  guar- 
antee of  its  payment  by  Schurig  outstanding  and  unsatisfied 
when  the  defendants  made  this  promise.  There  was  no  con- 
sideration in  fact  for  their  promise,  and  none  expressed  in 
the  writing  containing  it.  I  am  of  opinion  that  this  paper 
cannot  have  the  effect  claimed  for  it  in  the  present  action. 
Whether  it  could  have  any  operation  in  respect  to  any 
original  liability  of  Schurig  upon  the  lease,  independent  of 
the  guarantee,  is  a  question  upon  which  it  is  not  necessary 
to  express  our  opinion.  Of  course  he  could  compel  con- 
tribution if  he  had  been  sued  upon  the  lease  or  upon  a 
promise  to  pay  the  rent. 

It  is,  I  think,  very  doubtful  if  he  could  do  anything  more, 
in  the  state  of  facts  now  presented.  At  all  events  he  can- 
not hold  the  defendants  by  their  promise  to  indemnify  him 
for  his  guarantee,  which  might  involve  the  costs  of  the  re- 
covery against  him  as  well  as  the  amount  of  the  judgment. 

I  think  the  defendants  should  have  judgment. 
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SUPREME  COURT. 
In  the  matter  of  the  petition  of  CALVIN  0.  BILLINGS. 

A  debtor  applying  for  a  discharge  from  his  debts  under  the  statute,  must  state  fully 
the  account  of  his  property  in  which  he  has  any  interest,  including  such  as  has 
been  transferred  to  a  receiver  under  a  judgment,  or  under  an  assignment  for  the 
benefit  of  creditors. 

New  York  Special  Term,  September,  1859. 
APPLICATION  for  the  petitioner's  discharge  from  his  debts 
under  the  statute. 

INGRAHAM,  Justice.  It  is  apparent  from  the  petitioner's 
examination  that  he  held  notes  and  securities  which  he  has 
not  stated  in  the  account  of  his  property,  and  that  he  may 
also  have  an  interest  in  the  property  conveyed  to  Chave, 
and  the  Saratoga  land,  although  the  legal  title  is  in  another 
person. 

The  appointment  of  a  receiver  for  the  benefit  of  a  credi- 
tor, or  the  execution  of  an  assignment  to  an  assignee,  for 
the  benefit  of  all  his  creditors,  does  not  so  divest  the  peti- 
tioner of  the  property  as  to  deprive  him  of  any  interest 
that  may  remain  after  payment  of  the  claims  so  provided 
for.  The  statute  requires  an  account  of  the  property,  and 
of  the  charges  affecting  the  same.  Property  passed  to  a 
receiver,  or  a  right  to  any  surplus  therein,  should  be  sta- 
ted, and  the  judgment  and  appointment  of  the  receiver 
should  be  stated  as  the  charge  affecting  the  property.  The 
same  statement  should  be  made  as  to  an  assignee.  The 
object  of  the  statute  is  to  enable  the  creditor  to  ascertain 
whether  the  debtor  has  reserved  any  property  from  his 
creditors,  and  if  the  debtor  may  under  the  appointment  of 
a  receiver  say  he  owns  no  property  on  that  account,  he 
may  very  easily  conceal  from  his  creditors  a  large  amount, 


NEW  YORK  PRACTICE  REPORTS.        449 

Stevenson  agt.  Fayerweather. 

which  otherwise  could  be  applied  to  the  payment  of  his 
debts. 

There  can  be  no  difficulty  in  this  case  in  making  a  proper 
statement,  and  I  think  the  petitioner  must  do  so  before  he 
can  be  discharged  under  the  statute. 

The  application  must  be  denied. 


SUPREME  COURT. 

JOHN  STEVENSON  agt.  RANSOM  FAYERWEATHER  and  JOHN  D. 

CLUTE. 

Where  the  plaintiff  has  filed  a  notice  of  the  pendency  of  the  action,  it  is  as  effect- 
ual against  any  disposition  of  the  property  alleged  to  be  held  in  trust  for,  or  in 
fraud  of  the  rights  of  the  plaintiff  as  an  injunction  would  be.  Especially  will  an 
injunction  in  such  case  be  denied  where  it  appears  that  the  defendant  is  entirely 
responsible  to  answer  any  claim  of  the  plaintiff,  or  for  any  loss  or  damage  he  may 
sustain  by  any  act,  or  breach  of  trust  of  the  defendant. 

Kings  Special  Term,  March,  1860. 
MOTION  for  injunction  and  receiver,  &c. 

A.  H.  DANA,  for  plaintiff. 
HAGNER  &  SMITH,  for  defendants. 

LOTT,  Justice.  It  appears  that  the  plaintiff  has  filed  a 
notice  of  the  pendency  of  the  action.  This  is  as  effectual 
against  any  disposition  of  the  property  alleged  to  be  held 
in  trust  for,  or  in  fraud  of  the  rights  of  the  plaintiff,  as  an 
injunction  can  be.  As  to  the  judgment  of  $1,616.81  held 
by  the  defendant  Fayerweather,  and  recovered  on  confes- 
sion, and  the  judgment  of  foreclosure  held  by  the  defendant 
Clute,  as  well  as  the  plaintiff's  possession  of  the  stable  in 
Fulton  Place,  and  the  basement  of  the  building  No.  73, 
Fulton  Avenue,  the  equities  and  claims  of  the  plaintiff  are 
fully  denied  by  the  answer.  Besides,  any  assignee  of  those 
judgments  would  take  them  subject  to  all  equities  existing 
VOL.  XXI.  29 
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against  them.  It  is  also  shown  that  the  defendant  Payer- 
weather  is  entirely  responsible  for  any  claim  the  plaintiff 
may  have  against  him  on  settlement  of  accounts,  and  for 
any  loss  or  damage  he  may  sustain  by  the  acts  of  the  said 
defendant,  or  by  the  neglect  of  any  trust  he  is  bound  to 
execute.  There  is,  therefore,  no  ground  for  an  interference 
with  him  by  injunction,  or  by  the  appointment  of  a  receiver 
to  take  charge  or  control  of  the  property,  or  of  the  rents 
or  income  thereof. 

Motion  for  injunction  and  receiver  denied  with  $10  costs, 
and  order  for  temporary  injunction  discharged. 


SUPREME  COURT. 

THE  MECHANICS'  BANK  OF  THE  CITY  OF  NEW  YORK  agt. 
JAMES  WATSON  WEBB. 

It  is  no  answer  to  the  jurisdiction  of  the  court,  in  an  action  upon  a  promissory 
note,  that  the  defendant  at  the  time  of  the  commencement  of  the  action  was,  and 
ever  since  has  been,  and  still  is,  Envoy  Extraordinary  and  'Minister  Plenipoten- 
tiary of  the  United  States  of  America  to  Brazil. 

New  York  Special  Term,  July,  1861. 
MOTION  for  judgment  on  account  of  the  frivolousness  of 
the  answer. 

CHAPMAN  &  HITCHCOCK,  for  plaintiff's. 

EVARTS,  SOUTHMAYD  &  WHITNEY, /or  defendant. 

This  is  a  suit  brought  by  plaintiffs  to  recover  the  sum  of 
$2,400,  in  part  of  a  note  made  by  the  defendant,  payable 
to  "  his  own  order."  The  note  was  indorsed  by  Mr.  Webb, 
and  the  summons  and  complaint  were  served  upon  the  de- 
fendant on  the  12th  of  June  last.  On  the  2d  of  July, 
defendant  put  in  his  answer  to  the  complaint,  "  protesting 
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against  the  jurisdiction  of  the  court  herein,"  and  for  no 
other  purpose  answers  the  complaint  as  follows : 

"  That  the  court  has  no  jurisdiction  of  the  action.  That 
at  the  time  of  the  commencement  of  this  action,  the  said 
defendant  was,  and  ever  since  has  been,  and  still  is,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  United 
States  of  America  to  Brazil,  duly  appointed  and  commis- 
sioned as  such  by  the  President  of  the  United  States  ;  and 
that  by  the  constitution  of  the  United  States,  the  courts 
of  the  United  States  alone  have  exclusive  cognizance  and 
jurisdiction  in  all  cases  affecting  ambassadors,  public  min- 
isters and  consuls." 

Plaintiffs'  counsel  now  moved  for  judgment,  on  the  ground 
that  the  defendant's  answer  to  the  complaint  was  frivolous. 
Judge  LEONARD  granted  the  motion,  with  $10  costs. 


SUPREME  COURT. 

THE  PEOPLE  agt.  EDWARD  RILEY. 

Under  the  statute  (Laws  1860,  ch.  508,  §  33)  which  declares  that  in  cases  of  larceny, 
in  the  city  of  New  York,  by  stealing,  taking,  or  carrying  away/rowi  the  person 
of  another,  the  offender  may  be  punished  as  for  grand  larceny,  although  the 
value  of  the  property  taken  shall  be  less  than  $25,  the  court  of  special  ses- 
sions,  in  the  city  of  New  York,  have  no  jurisdiction  to  try  and  convict  of  petit 
larceny,  or  to  hear  or  decide  such  a  case  at  all. 

It  is  its  duty,  in  such  a  case,  to  cause  the  complaint  to  be  brought  before  the  grand 
jury. 

JV*ew>  York  Special  Term,  July,  1861. 

THE  prisoner  in  this  case  was  brought  down  from  Black- 
well's  Island  penitentiary  on  a  writ  of  habeas  corpus,  ob- 
tained by  "W.  P.  HOWE,  his  counsel,  under  the  following 
circumstances  : 

On  the  22d  June  last,  the  prisoner  was  convicted  at  the 
special  sessions,  of  stealing  a  purse  containing  $12.50  from 
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the  person  of  a  lady  named  Margaret  Shay,  and  was  sen- 
tenced to  six  months  imprisonment  in  the  penitentiary. 

Mr.  HOWE  now  contended  that  under  the  laws  of  1860, 
the  taking  of  "  one  cent  "  from  the  person  was  a  "  felony ; " 
and  the  court  of  special  sessions  had  consequently  no  juris- 
diction, and  the  prisoner  was,  therefore,  entitled  to  his 
discharge. 

Mr.  GARVIN,  assistant  district  attorney,  acknowledged  that 
Recorder  HOFFMAN  had  so  ruled  in  a  case  which  Mr.  HOWE 
had  now  carried  up  to  the  supreme  court. 

LEONARD,  Justice.  Riley  is  imprisoned  in  the  peniten- 
tiary on  conviction  for  petit  larceny  before  the  special 
sessions  of  the  peace.  His  discharge  is  now  applied  for  on 
habeas  corpus. 

The  evidence  upon  which  the  conviction  was  had  has 
been  laid  before  the  court  by  consent,  from  which  it  ap- 
pears that  the  complainant  was  possessed  of  a  pocket-book 
containing  $1.75  in  coin;  that  Riley  and  another  person  took 
hold  of  her  in  Baxter  street,  and  when  they  let  go  her 
pocket-book  was  gone. 

Counsel  for  the  prisoner  insists  that  the  offence  commit- 
ted was  grand  larceny,  (under  chap.  508,  §33,  Sens.  Laws, 
I860,)  and  that  the  special  sessions  exceeded  their  juris- 
diction in  trying  or  sentencing  him,  and  that  his  confine- 
ment under  such  sentence  is  illegal. 

The  statute  referred  to  declares  that  in  cases  of  larceny 
in  the  city  of  New  York,  by  stealing,  taking  or  carrying 
away  from  the  person  of  another,  the  offender  may  be  pun- 
ished as  for  grand  larceny,  although  the  value  of  the  prop- 
erty taken  shall  be  less  than  $25. 

In  the  present  instance,  the  court  of  special  sessions  have 
convicted  the  prisoner  of  petit  larceny,  which  is  within  the 
jurisdiction  of  that  court,  and  not  of  grand  larceny,  a  de- 
gree of  crime  not  within  their  cognizance  to  try. 

The  small  sum  taken  would  have  reduced  the  grade  of 
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this  offence  to  petit  larceny,  had  the  money  not  been  taken 
from  the  person. 

It  will  be  observed  that  the  statute  says  the  offender  may 
be  punished  in  such  case  as  for  grand  larceny ;  not  that 
such  shall  be  the  punishment. 

If  "  may  "  in  this  connection  means  "  shall,"  as  it  some- 
times in  legal  construction  does,  then  the  offence  of  petit 
larceny  no  longer  exists  in  this  city,  where  the  felonious 
taking  has  been  from  the  person. 

According  to  the  grammatical  construction  or  rule,  the 
language  of  this  statute  is  permissive,  and  leaves  it  discre- 
tionary whether  the  offender  shall  be  punished  as  for  grand 
larceny,  or  as  formerly,  when  the  amount  stolen  was  small. 

It  has  been  held  by  the  courts  that  where  a  public  officer 
or  public  body  "  may  "  have  power  to  do  an  act  which  con- 
cerns the  public  interests  or  the  rights  of  third  persons, 
"  may  "  means  "  shall,"  and  the  execution  of  the  power  may 
be  insisted  on  as  a  duty.  (The  Mayor  agt.  Furze,  3  Hill 
R.  612.) 

So  also  when  a  statute  confers  authority  to  do  a  judicial 
act  in  a  certain  case,  it  is  imperative  on  those  authorized 
to  exercise  the  authority  when  the  case  arises,  and  its  exer- 
cise is  duly  applied  for. 

The  rule  seems  not  to  be  uniform.  Its  application  de- 
pends on  what  appears  to  be  the  true  intent  of  the  statute. 
(Sedgwick  on  Statutory  law,  439.) 

In  order  to  punish  an  offender  against  this  statute,  it  is 
necessary  that  he  be  apprised  by  the  complaint  or  the 
indictment  against  him,  that  the  penalties  therein  provi- 
ded will  be  invoked.  No  new  offence  is  created,  but  a  new 
punishment  for  a  certain  aggravated  kind  of  larceny,  in  the 
commission  of  which  it  is  entirely  accidental  whether  the 
value  of  the  property  taken  be  large  or  small. 

The  intent  of  the  pickpocket  or  highway  robber  is  equally 
heinous,  whatever  the  sum  obtained  may  happen  to  be. 
The  result  in  respect  to  the  amount  is  accidental,  and  the 
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sum  taken  generally  neither  aggravates  or  mitigates  the 
turpitude  of  the  offence. 

There  is  no  doubt  that  in  a  case  where  the  indictment 
alleges  the  larceny  to  have  been  committed  on  the  person 
of  some  one  in  New  York,  if  the  prisoner  be  found  guilty, 
the  court  "  must "  sentence  the  prisoner  as  for  grand  lar- 
ceny, although  the  value  of  the  property  taken  be  less 
than  $25. 

I  am  also  of  the  opinion  that  when  such  a  case  comes 
before  a  committing  magistrate  of  the  city  of  New  York,  it 
is  his  duty  to  cause  the  complaint  to  be  brought  before  the 
grand  jury  for  their  action,  and  that  the  court  of  special 
sessions  have  no  authority  to  hear  or  decide  such  a  case. 

The  punishment  which  the  statute  requires  to  be  inflict- 
ed upon  the  offender  raises  the  offence  to  the  grade  of 
felony,  just  as  much  as  if  the  amount  stolen  had  exceeded 
$25.  If  the  court  of  special  sessions  may  try  and  sentence 
the  offender  in  all  such  cases,  there  might  never  be  any 
punishment  inflicted  "  as  for  grand  larceny,"  because  the 
authority  so  to  punish  has  not  been  conferred  on  that 
court. 

The  intent  of  this  statute  is  mandatory. 

It  will  not  do  for  the  committing  magistrate  or  the  spe- 
cial sessions  to  exercise  their  discretion  whether  they  shall 
try  such  offences  as  come  within  this  statute,  or  turn  them 
over  to  be  dealt  with  by  a  tribunal  which  is  empowered 
to  impose  the  punishment  which  pertains  by  law  to  the 
offence  of  grand  larceny. 

It  is  not  the  policy  of  the  law  to  clothe  an  inferior  tribu- 
nal with  such  a  discretion.  There  is  no  reason  to  suppose 
that  such  discretion  would  be  unwisely  used,  that  I  am 
aware ;  but  it  is  clear  that  it  cannot  have  been  the  intent 
of  this  statute  that  a  discretion  should  be  conferred,  as  to 
the  degree  of  punishment  which  the  offender  should  receive, 
on  a  tribunal  which  is  not  authorized  to  impose  any  pun- 
ishment in  cases  of  grand  larceny. 
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I  think  it  quite  clear  that  the  offence  committed  by  Riley 
brought  him  within  this  statute,  and  that  the  special  ses- 
sions had  no  authority  to  try  or  sentence  him,  and  that  the 
conviction  is  wholly  nugatory. 

The  prisoner  is  discharged  from  his  imprisonment. 


SUPREME  COURT. 

CHARLES  SAGORY  agt.  THE  NEW  YORK  &  NEW  HAVEN  RAIL- 
ROAD COMPANY. 

The  court  will  not  allow  an  amendment  of  an  answer  for  the  purpose  merely  of  set- 
ting up  the  statute  of  limitations  as  a  defence. 

New  York  Special  Term,  July,  1861. 
MOTION  by  defendants  to  amend  their  answer  by  setting 
up  the  statute  of  limitations. 

WM.  CURTIS  NOYES,  for  motion. 
F.  F.  MARBURY,  opposed. 

BARNARD,  Justice.  This  is  an  action  to  recover  of  the 
defendants  $31,000  and  interest,  damages  sustained  by  the 
plaintiff  by  reason  of  the  frauds  of  Schuyler,  the  defendants' 
agent,  for  which  frauds  Judge  INGRAHAM,  at  special  term, 
decided  that  the  defendants  were  to  a  certain  extent  liable. 

The  defendants  put  in  an  answer,  which  they  now  move 
to  amend  by  adding  the  statute  of  limitations.  To  this  the 
plaintiff  objects  that  a  foreign  corporation  cannot  avail 
itself  of  the  statute  of  limitations  ;  that  even  if  they  could, 
the  statute  did  not  run,  because  of  the  injunction  granted 
in  the  omnibus  suit,  and  that  the  courts  have  uniformly 
refused  to  allow  an  amendment  in  order  to  plead  the  stat- 
ute— the  defence  not  being  a  favored  one,  but  one  which, 
if  the  party  let  slip,  he  will  not  be  relieved. 
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The  defendants  contend  that  no  distinction  should  be 
made  as  to  defences  authorized  by  law,  and  that  amend- 
ments for  the  purpose  of  setting  up  usury  and  the  statute  of 
limitations  should  be  allowed  as  much  as  defences  regarded 
as  meritorious,  and  that  the  defendants  were  not  a  foreign 
corporation. 

Motion  denied  with  costs. 


SUPREME  COURT. 
EDWARD  K.  ALBURTIS  agt.  GEORGE  DUDLEY. 

Unless  property  attached  by  a  sheriff  is  sold,  he  is  not  entitled,  as  a  matter  of 
right,  to  poundage* 

Fifty  cents  is  all  the  sheriff,  in  case  the  property  is  not  sold,  can  claim,  except, 
perhaps,  12j  cents  for  returning  the  writ,  and  19  cents  for  a  copy  of  the  writ, 
making  82  cents,  as  matter  of  right;  all  further  compensation  depends  upon 
what  shall  be  certified  by  the  officer  issuing  the  warrant  to  be  reasonable. 

The  reasonable  compensation  allowed  in  this  case  for  the  trouble  and  expenses  in 
taking  possession  of  and  preserving  the  property  attached,  was  $5  for  putting  a 
person  in  charge,  and  $2  per  day  for  taking  charge  and  watching  the  property. 

New  York  Special  Term,  July,  1861. 

MOTION  for  taxation  of  sheriff's  fees  on  attachment. 

PADDOCK  &  CANNON,  for  motion. 
SHERIFF  IN  PERSON,  opposed. 

BARNARD,  Justice.  In  this  case  an  attachment  was  is- 
sued against  the  property  of  defendant  pursuant  to  the 
Code,  for  $4,238,  and  property  belonging  to  defendant  was 
attached  thereunder.  After  the  sheriff  had  been  in  charge 
for  four  days  the  property  was  bonded.  The  sheriff  refused 
to  deliver  up  the  property  unless  the  bill  of  $70.79  was 
paid. 

The  items  comprised  are  : 
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Service  of  attachment $0  69 

"         "  copy  and  notice 2  00 

Compensation  (for  poundage) 56  10 

Four  days  keeper's  fees,  $3.     .     .     .     .     .  12  00 

$70  79 


The  243d  section  of  the  Code  (under  the  title  of  attach- 
ments) provides,  (C  the  sheriff  shall  be  entitled  to  the  same 
fees  and  compensation  for  services,  and  the  same  disburse- 
ments under  this  title,  as  are  allowed  by  law  for  like  ser- 
vices and  disbursements,  under  the  provisions  of  chapter 
6,  title  1,  part  2  of  the  Revised  Statutes."  Section  33, 
title  3,  chapter  10,  part  3  Revised  Statutes,  vol.  3,  p.  924, 
4th  ed.,  provides  for  the  fees  and  charges  of  sheriffs.  One 
of  these  provisions  is  as  follows:  "For  serving  an  attach- 
ment against  the  property  of  a  debtor  under  the  provisions 
of  chapter  5  of  the  second  part,  or  against  a  ship  or  vessel 
under  title  8,  chapter  8,  part  3,  fifty  cents  with  such  addi- 
tional compensation  for  his  trouble  and  expenses  in  taking 
possession  of  and  preserving  the  property  attached  as  the 
officer  shall  certify  to  be  reasonable ;  and  when  the  pro- 
perty so  attached  shall  afterwards  be  sold  by  the  sheriff, 
he  shall  be  entitled  to  the  same  poundage  on  the  sum  col- 
lected, as  if  the  same  had  been  made  under  an  execution." 

It  is  evident  that  unless  the  attached  property  be  sold, 
the  sheriff  is  not  entitled  as  matter  of  right  to  the  poundage. 

This  (no  sale  having  been  made  in  this  action)  disposes 
of  the  third  item  of  the  bill.  By  the  terms  of  this  provi- 
sion of  the  Revised  Statutes,  fifty  cents  is  all  the  sheriff, 
in  case  the  property  be  not  sold,  can  claim  as  matter  of 
right ;  all  further  compensation  depends  upon  what  shall 
be  certified  by  the  officer  issuing  the  warrant  to  be  reason- 
able. 

But  there  are  two  provisions  of  this  33d  section  which 
may  possibly  allow  the  sheriff  as  a  matter  of  right  the 
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further  sum  of  thirty-two  cents.  I  refer  to  the  provision 
allowing  twelve  and  a  half  cents  for  returning  a  writ,  and 
to  the  provision  allowing  nineteen  cents  for  a  copy  of  a 
writ.  As  these  amounts  are  so  small,  I  will  not  take  time 
to  inquire  whether  the  sheriff  is  entitled  to  them  as  matter 
of  right  or  not,  but  shall  assume  he  is. 

I  shall,  therefore,  hold  in  this,  and  in  all  similar  cases, 
that  the  sheriff  can  tax  as  matter  of  right  only  eighty-two 
cents. 

The  remaining  question  to  be  disposed  of  is,  what  sum 
ought  to  be  certified  as  a  reasonable  compensation  for  the 
trouble  and  expenses  of  the  sheriff  in  taking  possession  of 
and  preserving  for  four  days  the  property  attached.  As 
the  warrant  was  issued  by  me,  I  am  the  proper  officer  to 
give  the  certificate.  The  property  attached  was  personal — 
nothing  appears  showing  that  the  sheriff  was  put  to  any 
trouble  or  expense  further  than  sending  a  subaltern  to  the 
store  to  take  and  remain  in  charge.  It  does  not  appear 
that  there  was  any  difficulty  in  finding,  or  when  found,  get- 
ting possession  of  the  property,  conceding  that  a  deputy 
sheriff  went  in  the  first  instance  with  his  subaltern  and 
attachment,  and  put  the  man  in  charge.  I  think  $5  would 
be  ample  compensation  for  that  service,  and  $2  per  day  is 
ample  compensation  for  a  man  simply  taking  charge  of  and 
watching  the  property,  which  certainly  requires  no  extra- 
ordinary skill  or  talent. 

The  bill  is  therefore  taxed  at  $13.82 — 82  cents  as  matter 
of  right,  and  $13  certified  to  be  a  reasonable  compensation 
for  the  trouble  and  expenses  of  taking  possession  of  and 
preserving  the  property  attached. 
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SUPREME  COURT. 

V 

BURKE,  respondent,  agt.  THEODORE  P.  NICHOLS, 

appellant. 

In  an  action  for  the  foreclosure  of  a  mortgage  given  for  purchase  money,  the  mort- 
gagor, in  possession  of  the  premises,  cannot  set  up  as  a  counter-claim  that  a 
part  of  the  house  on  the  lot  and  some  of  the  fence  did  not  stand  upon  the  lot  when 
conveyed,  but  belonged  to  some  other  person  than  the  grantor,  therefore  the  lat- 
ter is  liable  in  damages. 

A  defect  of  title,  where  the  purchaser  remains  in  possession,  cannot  be  set  up  as  a 
defence  to  a  foreclosure  of  the  mortgage  now,  any  more  than  before  the  Code. 

JVeto  York  General  Term,  September,  1861. 

Before  CLERKE,  GOULD  and  INGRAHAM,  Justices. 

THIS  was  an  action  for  the  foreclosure  of  a  mortgage 
given  to  the  grantor  by  the  grantee,  for  the  balance  of 
purchase  money.  The  appellant  opposes  the  foreclosure 
solely  on  the  ground  that  a  house  on  the  lot  which  the 
respondent  conveyed  by  metes  and  bounds,  (and  which  is 
not  referred  to  in  the  deed,)  projected  over  the  lot,  and  in 
and  upon  an  adjoining  lot,  fourteen  inches  ;  and  that  a 
fence,  which  respondent  thought  belonged  to  the  lot  he 
purchased,  stood  some  four  feet  six  inches  beyond  the  east- 
erly bounds  of  the  lot  in  question,  and  actually  belonged 
to  some  other  party.  The  respondent  takes  the  ground 
that  when  a  mortgagor  is  in  quiet  possession  under  a  deed 
from  the  mortgagee,  with  covenant  of  seisin  and  of  war- 
ranty, he  cannot  resist  a  foreclosure  upon  the  ground  that 
•  the  title  conveyed  is  bad  or  defective  ;  he  must  pay  the 
mortgage  debt  and  take  his  remedy  on  the  covenants,  should 
he  be  disturbed  in  his  possession. 

C.  PATTERSON,  for  respondent. 
G.  P.  ANDROUS,  ybr  appellant. 

By  the  court,  INGRAHAM,  Justice.     The  defendant  was 
the  purchaser  from  the  plaintiff  of  a  lot  of  ground,  and  for 
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a  part  of  the  consideration  money  he  gave  a  mortgage 
thereon.  Neither  the  deed  nor  mortgage  referred  to  any 
building  on  the  premises.  There  was  a  house  standing  on 
the  lot,  which  projected  over  the  adjoining  lot.  In  conse- 
quence thereof,  the  defendant  purchased  the  adjoining  lot, 
and  thus  became  the  owner  of  both  lots  and  of  the  whole 
building. 

The  plaintiff  now  brings  an  action  to  foreclose  the  mort- 
gage, and  the  defendant  sets  up  by  way  of  counterclaim 
the  above  facts,  on  which  he  asks  for  damages  for  the  por- 
tion of  the  house  which  stood  on  the  adjoining  lot. 

On  the  trial  the  referee  excluded  the  evidence  offered  to 
prove  this  counterclaim. 

There  is  no  doubt  the  deed  of  the  lot  conveyed  every- 
thing standing  upon  it,  whether  dwelling  or  other  build- 
ings, fences,  &c.,  that  belonged  to  the  vendor,  and  if  there 
was  anything  attached  to  the  land  that  belonged  to  any 
other  person,  the  vendee  could  recover  damages  under  the 
covenant  of  seisin.  This  was  settled  in  the  case  of  Mott 
agt.  Palmer,  (1  Comstock,  564,)  but  that  case  goes  no 
further.  It  does  not  hold  what  is  necessary  for  the  defend- 
ant's counterclaim,  that  where  a  house  stands  upon  two 
lots,  a  conveyance  of  either  makes  the  grantor  liable  for 
the  value  of  that  portion  of  the  house  which  stands  on  the 
adjoining  lot. 

There  is  no  doubt  that  previously  to  the  adoption  of  the 
Code  of  Procedure,  any  defect  of  title,  where  the  purchaser 
remained  in  possession,  could  not  be  set  up  as  a  defence  to 
a  proceeding  to  foreclose  the  mortgage. 

So  far  as  that  matter  would  be  a  defence,  the  law  remains 
unchanged,  and  it  is  no  more  a  defence  now  than  it  was 
before  the  Code  became  a  law. 

The  only  question,  therefore,  which  can  arise  is,  whether 
the  defendant  could  set  up  this  matter  as  the  foundation  of 
a  counterclaim. 

In  The  National  Fire  Insurance  Co.  agt.  McKay  (21  JV*. 
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Y.  Rep,  191,)  Ch.  J.  COMSTOCK  says,  that  "  a  defendant  who 
is  personally  liable  for  the  debt,  may  probably  introduce 
an  offset  to  reduce  or  extinguish  the  claim."  This  was  not 
necessary  to  the  decision  of  that  case,  and  it  does  not  ap- 
pear that  the  other  judges  concurred  in  that  expression  of 
opinion.  I  understand  from  another  of  the  justices,  that 
on  that  point  there  was  no  decision.  It  can  hardly,  there- 
fore, be  considered  as  authority,  although  entitled  to  great 
weight. 

But  whether  such  counterclaim  was  admissible  or  not, 
the  evidence  offered  did  not  show  any  right  to  recover 
against  the  plaintiff  therefor. 

The  deed  did  not  purport  to  convey  any  building  by  de- 
scription. Whatever  right  the  defendant  had  to  the  build- 
ings on  the  land  conveyed,  arose  from  the  principle  that  a 
man  who  conveys  a  lot  conveys  everything  standing  on  the 
lot  and  being  affixed  to  the  freehold. 

This  would  give  him  title  to  so  much  of  the  house  as 
stood  on  the  lot.  We  have  been  referred  to  no  authority 
to  show  that  it  gave  anything  more.  The  cases  of  lights, 
overhanging  gutters,  and  other  matters  of  a  similar  nature, 
do  not  apply.  They  rest  on  a  different  principle,  which 
cannot  be  available  in  this  case  ;  and  in  most,  if  not  all  of 
the  cases,  they  arise  between  vendor  and  vendee,  where  the 
vendor  owned  both  pieces  of  land. 

We  think  the  defendant  gained  no  title  to  the  portion  of 
the  house  which  did  not  stand  on  the  lot  conveyed  to  him, 
and  that  the  plaintiff  was  not  liable,  because  part  of  the 
house  stood  on  another  lot.  The  clear  intent  of  the  deed 
was  not  to  convey  more  than  one  lot,  and  the  rule  of  con- 
struction of  deeds  is  to  carry  out  the  intent  of  the  parties. 

The  defence  was  properly  excluded,  and  the  judgment 
should  be  affirmed. 

Judgment  affirmed  with  costs. 
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SUPREME  COURT. 

CHARLES  D.  WICKER  and  others  agt.  ISAAC  D.  HARMON  and 

others. 

Although  an  order  of  arrest  in  an  action  on  contract  may  be  granted  upon  facts 
entirely  independent  of  those  necessary  to  be  stated  in  the  complaint,  yet,  where 
in  such  action  the  statements  in  the  complaint  are  inconsistent  with  material  alle- 
gations contained  in  the  affidavits  upon  which  the  order  of  arrest  is  founded,  no 
order  should  be  allowed. 

Thus,  where  the  plaintiffs  alleged  in  their  affidavits  as  a  ground  for  an  order  of 
arrest  that  the  defendant  falsely  represented  that  another  person  was  authorized 
to  indorse  the  name  of  the  payee  on  a  bill  of  exchange,  whereby  the  plaintiffs 
were  induced  to  discount  the  said  bill,  when  the  person  so  indorsing  had  no  autho- 
rity to  make  such  indorsement, 

And  the  cause  of  action  set  out  in  the  complaint  was  the  said  bill  of  exchange  which 
they  sought  to  recover  against  the  drawer,  without  stating  anything  respecting 
who  indorsed  it,  but  would  necessarily  have  to  make  title  through  the  indorsement, 
held  inconsistent  with  the  affidavits. 

Since  the  amendment  of  §  204  of  the  Code,  a  motion  to  vacate  an  order  of  arrest 
may  be  made  after  the  defendant  has  perfected  bail,  and  any  time  before  judgment. 

New  York  Special  Term,  July,  1861. 
MOTION  to  vacate  order  of  arrest. 

JAMES  T.  BRADY,  for  motion. 
WILLIAM  H.  SCOTT,  opposed. 

LEONARD,  Justice.  An  order  of  arrest  in  an  action  on 
contract  may  be  granted  upon  facts  entirely  independent  of 
those  necessary  to  be  stated  in  the  complaint. 

There  is  no  inconsistency  in  such  an  action,  to  obtain  an 
order  of  arrest  on  affidavits  showing  that  the  seller  parted 
with  his  goods  or  his  money  on  false  and  fraudulent  repre- 
sentations made  by  the  purchaser  as  to  his  pecuniary  cir- 
cumstances, while  the  complaint  alleges  only  a  loan  of 
money  or  a  sale  and  delivery  of  goods,  which  remain  unpaid. 

No  order  of  arrest  should  be  granted,  however,  in  an 
action  on  contract,  where  the  statements  in  the  complaint 
are  inconsistent  with  material  allegations  contained  in 
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the  affidavits,  upon  which  the  order  of  arrest  is  founded. 
(Stelle  agt.  Palmer,  7  Mb.  P.  R.,  181.) 

The  ground  of  arrest  set  out  in  the  affidavits  upon  which 
the  order  of  arrest  was  obtained  in  this  case,  is  that  the 
defendant,  Isaac  D.  Harmon,  falsely  represented  that  J.  L. 
Huse  was  authorized  to  indorse  the  name  of  C.  L.  Harmon 
on  a  certain  bill  of  exchange  for  $3,200,  payable  to  the 
order  of  C.  L.  Harmon,  whereby  the  plaintiffs  were  induced 
to  discount  the  said  bill,  and  alleging  that  Huse  had  no 
authority  to  indorse  the  name  of  C.  L.  Harmon. 

The  cause  of  action  set  out  in  the  complaint  is  the  said 
bill,  upon  which  the  plaintiffs  seek  to  recover  against  Isaac 
D.  Harmon,  as  the  drawer  thereof.  Nothing  is  stated  in 
the  complaint  tending  to  show  that  C.  L.  Harmon  or  any 
one  else  has  ever  indorsed  the  bill ;  but  it  is  plain  that  the 
plaintiffs  can  never  recover  on  this  bill  without  making 
title  through  the  said  indorsement  as  genuine  or  made  by 
the  authority  of  C.  L.  Harmon,  express  or  implied. 

Isaac  D.  Harmon  moves  to  vacate  the  order  of  arrest  on 
affidavits  showing  that  Huse  indorsed  the  name  of  C.  L. 
Harmon  with  full  authority,  or  at  least  under  such  circum- 
stances as  will  fully  establish  his  liability.  The  defendant 
does  not  desire  to  take  issue  on  this  indorsement.  On  the 
contrary  his  defence  against  the  charge  of  fraud  consists 
wholly  in  averring  the  obligatory  character  of  the  indorse- 
ment. 

It  follows  that  the  plaintiffs  may  obtain  judgment  against 
Isaac  D.  Harmon,  as  the  drawer  of  this  bill  of  exchange, 
on  his  admission  of  the  indorsement  by  default  in  pleading, 
or  by  his  answer  to  the  complaint,  notwithstanding  their 
assertion  in  the  affidavits  on  which  the  order  of  arrest  has 
been  granted,  that  the  indorsement  of  the  payee  was  made 
without  authority. 

In  my  opinion  it  is  impossible  that  the  plaintiffs  can  be 
permitted  to  insist  when  they  apply  for  an  order  of  arrest, 
that  the  indorsement  is  without  authority,  and  the  indorser 
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not  liable  thereon,  and  at  the  trial,  or  by  their  complaint, 
claim  that  it  is  a  genuine  indorsement.  Such  inconsisten- 
cies would  be  a  reproach  to  the  administration  of  justice. 

The  plaintiffs'  counsel  suggests  that  the  defendant  will  be 
estopped  at  the  trial  from  denying  the  authority  of  Huse 
to  make  the  indorsement,  the  defendant  having  induced  the 
plaintiffs  to  discount  the  bill  by  an  assertion  of  its  validity. 

If  we  admit  that  the  defendant  would  be  so  estopped,  I 
think  we  may  as  justly  assert  that  the  plaintiffs  are  estopped 
from  denying  its  validity,  after  having  asserted  it  in  their 
complaint  or  before  the  court  at  a  trial,  or  after  asserting 
its  validity  in  any  legal  proceeding  where  such  assertion 
would  be  to  their  advantage. 

There  is,  also,  the  greatest  reason  to  doubt  whether  the 
indorsement  was  in  fact  made  without  authority. 

The  only  evidence  to  show  want  of  authority  is  the  state- 
ment of  the  indorser,  who  has  the  greatest  interest  to  deny 
his  liability. 

Huse,  who  made  the  indorsement,  states  that  he  was 
authorized. 

Enough  is  shown  to  render  it  still  more  doubtfnl  whether, 
if  Huse  were  not  actually  authorized  to  indorse  this  par- 
ticular bill,  the  defendant  did  not  fully  believe  that  he  was 
so  authorized.  Huse  had  frequently  indorsed  such  bills 
with  the  knowledge  of  C.  L.  Harmon,  and  without  any 
objection  on  his  part. 

The  plaintiffs'  counsel  objects  that  a  motion  to  vacate  an 
order  of  arrest  cannot  be  made  after  the  defendant  has 
given  and  perfected  bail. 

This  objection  seems  to  be  unfounded  since  the  last 
amendment  of  section  204,  authorizing  the  motion  to  be 
made  at  any  time  before  judgment. 

The  motion  to  vacate  is  granted,  with  $10  costs  of  mo- 
tion to  the  defendant,  to  abide  the  judgment. 
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NEW  YORK  SUPERIOR  COURT 
ROBERT  W.  BUTLER  agt.  ANNETTA  GALLETTI. 

Under  an  agreement  by  the  defendant,  a  danseuse,  to  dance  at  the  plaintiff's 
theatre,  or  where  he  shall  prescribe,  with  no  negative  or  restrictive  clauses,  the 
plaintiff,  on  an  alleged  breach  of  the  agreement  by  the  defendant,  cannot  have 
an  injunction  restraining  the  defendant  from  a  violation  thereof.  (Following 
the  principles  of  the  case  of  Fredericks  agt.  Mayer,  13  How.  Pr.  R.,  566.) 

THE  plaintiff  is  proprietor  of  a  music  hall  in  Broadway, 
and  the  defendant  is  a  danseuse.  The  defendant  was 
engaged  by  the  plaintiff  in  her  vocation,  at  $50  per  week, 
but  some  misunderstanding  occurring  between  the  parties, 
she  transferred  her  services  to  the  Melodeon.  Plaintiff 
moves  for  an  injunction. 

Mr.  BYRNE,  for  the  plaintiff". 

HALL  &  YANDERPOEL,  for  the  defendant. 

HOFFMAN,  Justice.  The  complaint  sets  forth  the  follow- 
ing agreement : 

"  R.  W.  Butler,  of  the  city  and  county  of  New  York,  of 
the  first  part,  and  Annetta  Galletti,  of  the  same  city  and 
county,  of  the  second  part,  witnesseth  that  the  said  Annetta 
Galletti,  of  the  second  part,  agrees  to  dance  at  the  Broad- 
way Music  Hall,  or  American  Music  Hall,  or  such  place  or 
places  as  the  said  party  of  the  first  part  may  require,  for 
the  term  of  six  months,  commencing  on  the  8th  day  of 
September,  1861,  at  the  weekly  salary  of  fifty  dollars  per 
week,  payable  on  the  usual  salary  days,  accustomed  to  the 
establishment  wherein  performing.  The  said  party  of  the 
second  part  agrees  to  exercise  her  utmost  abilities  for  the 
promotion  of  the  exhibition  wherein  she  may  perform  for 
the  above  specified  term,  and  will  conform  to  all  the  rules 
and  regulations  of  said  establishment. 

VOL.  XXI.  30 
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"  Given  under  my  hand  and  seal  this  third  day  of  June, 
1861. 

"  ANNETTA  GALLETTI, 
"  R.  W.  BUTLER, 
"  JNO.  SUNSFORD." 

It  then  alleges  that  the  defendant,  with  the  design  and 
intent  to  avoid  the  said  contract  on  her  part,  some  time 
during  last  week  entered  into  an  agreement  with  one  Lea, 
a  proprietor  or  manager  of  the  "  Melodeon,"  a  place  of 
public  amusement  in  Broadway,  in  said  city,  to  appear  and 
render  her  services  as  such  dancer  at  said  "  Melodeon," 
and  is  advertised  to  dance  there  this  evening. 

Affidavits  have  been  used  by  the  defendant,  and  answer- 
ing affidavits  on  the  part  of  the  plaintiff,  upon  the  motion. 
They  bear  so  slightly  upon  the  questions,  that  I  do  not 
deem  it  necessary  to  comment  upon  them.  The  case  de- 
pends upon  the  agreement  merely.  It  is  simply  an  engage- 
ment to  dance  at  the  plaintiff's  theatre,  or  where  he  shall 
prescribe.  There  are  no  negative  or  restrictive  clauses. 

The  authorities  were  examined  in  Fredericks  agt.  Mayer, 
13  How.,  566,  and  in  1  Bosw.,  227.  I  am  unwilling  to  hold, 
and  do  not  think  I  am  bound  by  the  cases  to  hold,  that 
where  there  are  clear  and  absolute  negative  stipulations  on 
the  part  of  a  party,  upon  a  subject  involving  in  part  the 
exercise  of  intellectual  qualities,  and  a  special  case  of  the 
impossibility  or  great  difficulty  of  measuring  damages  is 
presented,  that  the  jurisdiction  to  forbid  the  violation  of 
such  covenants  does  not  exist.  But  the  present  case  is  far 
from  being  one  of  such  character,  and  falls  within  the 
authorities  in  our  own  state,  in  which  an  injunction  has 
been  refused. 

Motion  for  injunction  denied,  and  temporary  injunction 
vacated,  without  costs. 
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SUPREME  COURT. 
ALEXANDER  MCKENZIE  agt.  JANE  MCKENZIE  and  others. 

A  settlement  of  an  action  privately  by  the  parties  to  it  before  judgment,  where  it 
appeared  to  have  been  done  without  collusion  or  fraud,  to  deprive  the  attorney  of 
the  defendant  of  his  costs,  and  where  no  notice  was  given  by  the  defendant's 
attorney  of  his  claim  for  costs,  held  that  the  latter  had  no  lien  on  the  fund  in 
controversy,  and  could  not  collect  his  costs  by  attachment  therefrom. 

New  York  Special  Term,  July,  1861. 

MOTION  on  the  part  of  the  receiver  to  be  discharged  on 
his  paying  to  the  plaintiff  the  balance  of  money  remaining 
in  his  hands ;  and  also  a  motion  on  the  part  of  the  defend- 
ant's attorney  for  an  attachment  against  the  receiver,  &c. 

SUTHERLAND,  Justice.  This  action  has,  in  fact,  been  set- 
tled by  the  parties.  The  defendant  has  re-conveyed  to  the 
plaintiff  the  property  in  controversy,  and  she  has  in  writing 
consented  that  the  moneys  which  were  in  the  hands  of  the 
receiver,  $1,500  of  which  has  been  deposited  by  him  in  the 
U.  S.  Trust  Company,  should  be  paid  to  the  plaintiff. 

The  papers  do  not  show  satisfactorily  that  this  settle- 
ment was  brought  about  by  undue  influence  on  the  part  of 
the  plaintiff,  or  that  the  settlement  was  the  result  of  a 
fraudulent  conspiracy  between  the  parties  to  defraud  the 
attorney  of  the  defendant  of  his  costs. 

If  the  attorney  of  the  defendant  has  no  lien  for  his  costs 
upon  the  fund  so  deposited  in  the  trust  company,  the 
motions  made  on  the  part  of  the  plaintiff,  for  an  order,  that 
the  moneys  so  deposited  in  the  trust  company,  and  the 
balance  in  the  hands  of  the  receiver,  should  be  paid  to  him, 
and  for  an  order  of  discontinuance  of  the  action,  on  the 
written  consent  of  the  parties,  should  be  granted. 

It  is  very  clear  that  the  attorney  for  the  defendant  can 
have  no  lien  on  this  fund  for  his  costs.  There  has  been  no 
judgment  in  the  action  determining  the  fund  to  belong  to 
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the  defendant.  By  the  settlement  the  defendant  has  admit- 
ted the  right  and  title  of  the  plaintiff  to  the  property  and 
fund  in  question.  Surely  the  attorney  for  the  defendant 
has  no  lien  for  his  costs  on  the  property  of  the  plaintiff. 

An  attorney  has  a  lien  for  his  costs  on  the  papers  of  his 
client,  which  may  come  into  his  hands  in  the  prosecution 
or  defence  of  the  action,  and  under  certain  circumstances, 
on  the  amount  which  his  client  may  recover  in  the  action ; 
but  if  his  client  never  recovers  anything,  this  lien  must  be 
confined  to  the  papers  of  his  client,  which  may  have  come 
into  his  hands  in  the  prosecution  or  defence  of  the  action. 

In  this  action,  the  question  was,  whether  the  defendant 
had  fraudulently  and  improperly  obtained  a  conveyance  of 
the  property  in  question  from  the  plaintiff;  if  she  had,  then 
the  property  was  the  property  of  the  plaintiff,  notwith- 
standing his  conveyance  to  her  ;  if  she  had  not,  then  the 
property  was  her  property;  so  that  it  may  be  said  the 
question  in  the  action  was,  whether  the  property  was  the 
plaintiff's  or  the  defendant's. 

The  parties  certainly  had  a  right  to  settle  this  contro- 
versy ;  and  they  have  settled  it  before  judgment. 

The  effect  of  the  settlement  was,  to  declare  the  property 
to  have  been  and  to  be  the  plaintiff's. 

To  allow  that  the  defendant's  attorney  has  a  lien  on  the 
fund  in  question  for  his  costs,  would,  in  effect,  compel  the 
plaintiff  to  pay  costs  incurred  not  only  without  his  autho- 
rity, but  against  his  rights,  as  acknowledged  and  recognized 
by  the  settlement. 

In  the  absence  of  collusion  or  fraud  to  deprive  the  attor- 
ney of  the  defendant  of  his  costs,  I  can  see  no  principle 
upon  which  I  can  refuse  to  give  the  plaintiff  what  the  set- 
tlement acknowledges  to  be  his. 

It  follows,  also,  from  this  view  of  the  question  as  to  the 
attorney's  lien,  that  the  motion  on  the  part  of  the  receiver 
to  be  discharged  on  his  paying  to  the  plaintiff  the  balance 
remaining  in  his  hands,  according  to  Mr.  Fowler's  report, 
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should  be  granted ;  and  also  that  the  motion  on  the  part 
of  the  defendant  or  of  her  attorney,  for  an  attachment 
against  the  receiver,  should  be  denied,  but  without  costs 
to  either  party  on  either  motion.* 

*  Suppose  that,  previous  to  the  settlement  in  this  case,  the  defendant's  attorney 
had  given  to  the  plaintiff  a  formal  notice  that,  by  the  agreement  between  him  and 
his  client,  he  should  be  entitled  to  receive  for  his  compensation  a  portion  of  the 
fund  in  controversy,  it  is  presumed  (for  this  matter  is  not  discussed  in  the  opinion) 
that  such  a  notice  would  have  prevented  any  bona  fide  private  settlement  by  the 
parties.  The  Code  says  (§  303 :)  "All  statutes  establishing  or  regulating  the  costs 
or  fees  of  attorneys,  solicitors  and  counsel  in  civil  actions,  and  all  existing  rules  and 
provisions  of  law,  restricting  or  controlling  the  right  of  a  party  to  agree  with  an 
attorney,  solicitor  or  counsel  for  his  compensation,  are  repealed;  and  hereafter  the 
measure  of  such  compensation  shall  be  left  to  the  agreement,  express  or  implied, 
of  the  parties."  Now  is  not  this  statute  sufficient  constructive  notice,  at  least,  to 
put  the  parties  on  inquiry,  in  reference  to  the  agreement  expressed  or  implied, 
which  the  attorneys  may  have  with  their  clients  in  reference  to  their  claim  on  the 
subject  matter  in  controversy,  to  prevent  a  bona  fide  private  settlement  of  the 
action  by  the  parties  before  judgment  ? — [REP. 


NEW  YORK  COMMON  PLEAS. 

HENRY  C.  BANKS  and  others  agt.  OTIS  R.  POTTER  and  others, 
and  nine  other  cases. 

In  proceedings  supplementary  to  execution,  when  the  receiver  has  given  ample 
security  on  his  first  appointment,  there  is  no  necessity  for  requiring  him  to  give 
security  over  again  in  every  proceeding  which  may  be  afterwards  instituted. 

New  York  Special  Term,  Jlpril,  1861. 

THIS  motion  was  made  arising  upon  exceptions  to  set 
aside  or  modify  the  report  of  Luther  R.  Marsh,  referee,  to 
whom  was  referred  ten  proceedings,  supplemental  to  the 
return  of  executions,  to  ascertain  their  priority  to  payment. 
A  receiver  was  appointed  in  the  first  proceeding,  and  gave 
the  requisite  security;  subsequently,  other  proceedings 
were  instituted,  in  which  the  same  receiver  was  appointed, 
and  in  some  of  them  he  was  ordered  to  give  additional 
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security  and  in  others  not.  In  the  case  of  Grandison  F. 
Read,  who  excepted  to  the  report  of  the  referee,  the  judge, 
before  whom  the  proceedings  on  his  judgment  were  insti- 
tuted, did  not  order  the  receiver  to  give  any  security.  The 
referee  excluded  this  judgment  from  payment  by  the  re- 
ceiver, holding  that  security  was  necessary  to  be  given  by 
a  receiver,  in  every  proceeding,  to  entitle  such  judgment  to 
payment  in  its  regular  order. 

C.  BAINBRIDGE  SMITH,  for  Read. 

T.  C.  T.  BUCKLEY,  for  other  creditors. 

DALY,  F.  J.  The  referee,  in  determining  the  equitable 
priorities  of  the  twenty-five  parties  who  had  instituted  sup- 
plementary proceedings,  to  the  assets  in  the  hands  of  the 
receiver,  reports,  that  the  judgment  creditor  Bead  must  be 
postponed  to  creditors  who  had  instituted  proceedings 
afterwards,  because  Read,  though  he  had  proceeded  to  and 
obtained  the  appointment  of  a  receiver,  did  not  consummate 
the  appointment  by  the  filing  of  security.  The  referee 
holds,  that  judgment  creditors,  who  had  obtained  the  ap- 
pointment of  a  receiver  subsequently  to  Read, .  and  given 
security,  have,  as  respects  him,  a  prior  equitable  lien. 

It  appears  that  there  were  ten  judgment  creditors,  who 
had  instituted  proceedings  before  Read.  In  all  of  these 
cases  the  appointment  of  a  receiver  was  obtained,  and  in 
each  of  them  security  was  filed.  In  the  fourteen  cases  after 
Read,  the  appointment  of  a  receiver  was  obtained,  in  some 
of  which  security  was  filed,  and  in  others  not.  The  referee 
reports,  that  those  of  the  fourteen  who  had  consummated 
the  appointment  of  a  receiver,  by  the  giving  of  security, 
are  entitled  to  have  the  assets  applied  to  the  satisfaction 
of  their  judgments  before  Read,  according  to  their  respec- 
tive priorities,  in  perfecting  the  appointment  of  a  receiver, 
by  the  filing  of  security ;  the  effect  of  which  would  be  to 
cut  Read  off,  as  it  is  conceded  that  the  claims  of  the  parties 
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thus  declared  to  be  entitled  to  priority  are  more  than  suffi- 
cient to  exhaust  the  fund. 

If  Read  had  obtained  the  first  order  for  the  appointment 
of  a  receiver,  and  had  neglected  to  perfect  the  appointment 
by  the  filing  of  security,  the  decision  of  the  referee  would 
be  right,  for  though  an  inchoate  lien  upon  the  equitable 
assets  is  obtained  by  the  institution  of  supplementary  pro- 
ceedings, it  is  essential  that  the  creditor  should  go  on  and 
perfect  the  lien  by  taking  all  the  necessary  steps  to  consum- 
mate the  appointment  of  a  receiver ;  or  creditors,  who  are 
more  vigilant,  will  obtain  priority  over  him.  The  appoint- 
ment of  a  receiver  is  not  perfected  until  he  has  filed  the 
requisite  security,  and  when  that  is  done  his  appointment 
operates  by  relation,  from  the  time  that  an  order  was  made 
for  the  appointment  of  a  receiver.  (1  Smith's  Chancery 
Practice,  802,  497  ;  Fairfield  agt.  Weston,  1  Sim.  If  Stew- 
art, 96;  Lottimer  agt.  Lord,  4  E.  D.  Smith,  183;  Wilson 
agt.  Allen,  6  Barb.,  543 ;  In  the  matter  of  the  Eagle  Iron 
Works,  8  Paige,  383  ;  West  agt.  Fraser,  5  Sandf.  R.,  653  ; 
Voorhees  agt.  Seymour,  26  Barb.,  581.)  By  the  practice 
which  existed  before  the  Code,  the  order  for  the  appoint- 
ment was  to  the  effect  that  the  master,  unless  the  court 
appointed  the  receiver,  should  take  from  the  person  ap- 
pointed by  him  the  usual  security,  which  was  his  own  bond, 
with  two  sureties,  for  the  performance  of  his  trust,  and  file 
it  in  the  proper  office ;  and  that  upon  filing  the  report  of 
the  master,  and  of  such  security,  that  the  person  appointed 
should  be  vested  with  all  the  rights  and  powers  of  a  receiver, 
according  to  the  practice  of  the  court.  (2  Barbour's  Chan- 
cery Prac.,  522,  precedents  Nos.  277,  280;  Mead  agt.  Lord 
Orrery,  3  Jltk.,  237.)  But  the  court  in  a  proper  case 
might  dispense  with  the  giving  of  sureties,  and  when  the 
order  was  to  that  effect,  the  appointment  was  complete  by 
the  filing  of  the  receiver's  own  bond,  which,  however,  was 
indispensable,  as  the  court  would  not,  even  with  the  con- 
sent of  the  parties,  sanction  the  appointment  unless  the  re- 
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ceiver's  own  bond  was  filed.  (Carlisle  agt.  Berkley,  Jlmb. 
599  ;  Ridout  agt.  Earl  of  Plymouth,  1  Dick.,  68 ;  Manners 
agt.  Fruze,  11  Beav.,  30;  Connelly  agt.  Codd,  1  Hay.  fy  J., 
624;  Hibbert  agt.  Hibbert,  3  Jtfer.,  681.)  When  several 
bills  were  filed  by  different  creditors  to  reach  the  effects  of 
a  debtor,  the  same  person  was  appointed  receiver  in  all  the 
suits,  and  was  required  by  the  193d  rule  of  the  court  of 
chancery  to  give  security  sufficient  to  cover  the  whole  pro- 
perty or  effects  of  the  debtor  which  might  come  into  his 
hands ;  and  if  another  bill  was  filed  after  the  appointment 
of  a  receiver  was  made,  the  same  person  was  appointed, 
and  was  required  by  the  194th  rule  to  give  "  such  further 
security  "  as  the  master  to  whom  the  order  for  the  appoint- 
ment was  referred  might  direct.  This  additional  security 
was  intended  to  cover  any  property  of  the  debtor  discov- 
ered or  acquired  since  the  last  appointment.  (Cagger  agt. 
Howard,  1  Barb.  C.  R.,  370  ;  1  Barb.  Ch.  Prac.,  673.) 

It  appears  from  the  referee's  report,  that  the  judge,  in 
making  the  order  for  the  appointment  of  a  receiver  in  the 
case  of  Read,  did  not  require  security  to  be  filed,  and  the 
order  was  accordingly  entered  without  any  requisition  to 
that  effect.  This  direction  on  the  part  of  the  judge  pro- 
ceeded doubtless  from  a  conclusion  that  the  security  already 
given  was  sufficient,  and  of  his  power  to  dispense  with  it, 
there  can  be  no  doubt.  He  is  authorized  by  the  Code  to 
appoint  in  the  same  manner  as  if  the  appointment  was  made 
by  the  court.  The  obligation  to  give  security  is  founded 
in  the  practice  of  the  court  (Mead  agt.  Lord  Orrery,  3  Jltk., 
237  ;)  and  it  is  undoubtedly  in  the  power  of  the  court  to 
dispense  with  it  in  cases  where  it  is  clearly  unnecessary. 
The  referee  acted  upon  the  impression  that  the  appoint- 
ment of  the  receiver  was  not  perfected  in  Read's  case  until 
the  receiver  had  filed  security.  This  might  be  so  if  the 
order  had  required  it,  but  as  it  did  not,  the  appointment 
was  perfected  and  complete  without  it.  The  object  in  re- 
quiring security  on  the  part  of  the  receiver  is  to  secure  the 
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faithful  administration  of  his  trust;  and  if  the  security 
given  by  him  is  sufficiently  ample  to  cover  all  the  property 
of  the  debtor  which  has  or  can  come  into  his  hands,  the 
object  sought  to  be  attained  by  the  giving  of  security,  is 
accomplished.  To  require  him  to  give  security  in  every 
proceeding  that  is  instituted,  that  is,  in  a  case  like  this,  to 
give  it  twenty-five  times  over,  is  unneccessary  and  useless; 
he  is  an  officer  of  the  court ;  for  though  appointed  by  a 
judge  out  of  court  in  proceedings  supplementary,  he  is  ap- 
pointed in  the  same  manner  as  by  the  court,  and  the  order 
must  consequently  be  entered  and  the  bond  filed  in  the 
court  where  the  judgment  was  obtained,  upon  which  the 
supplementary  proceedings  were  founded.  The  adminis- 
tration of  the  debtor's  effects  must  necessarily  take  place 
under  the  control  and  direction  of  the  court  where  the  order 
appointing  a  receiver  was  first  entered,  whose  officer  he 
becomes  for  that  purpose.  If  proceedings  supplementary 
be  afterwards  instituted  upon  judgments  in  other -courts, 
the  same  receiver  must  be  appointed,  and  the  effect  of  the 
appointment  is  to  give  to  the  creditors  in  these  proceedings 
an  equitable  right  to  the  distribution  of  the  debtor's  effects, 
which  must  be  according  to  their  respective  priorities  in 
obtaining  the  appointment  of  a  receiver.  (Kavanagh  agt. 
Murphy,  Jones  fy  Co.,  273.)  This  distribution  must  be 
under  the  direction  of  the  court  where  the  order  for  the 
appointment  of  a  receiver  was  first  entered,  for  it  would 
lead  to  conflict  and  confusion  if  the  different  courts  which 
may  afterwards  appoint  a  receiver  should  engage  in  the 
administration  of  the  trust,  or  undertake  to  control  and 
direct  the  distribution.  Each  of  them  being  equally  com- 
petent, it  must  be  left  to  the  one  that  first  appointed  the 
receiver  to  protect  the  rights  and  watch  over  the  equitable 
interests  of  the  different  parties  interested  in  the  adminis- 
tration of  the  trust.  As  the  officer  of  that  court,  the  re- 
ceiver is  appointed  for  the  benefit  of  all  creditors  who  have 
commenced,  or  shall  commence,  similar  proceedings.  (Os- 


474  NEW  YORK  PRACTICE  REPORTS. 

Banks  agt.  Potter. 

born  agt.  Heyer,  2  Paige,  342  ;  Iddings  agt.  Bruen,  4  Sandf. 
Ch.  JR.,  417;  Howell  agt.  Ripley,  10  Paige,  43;  Edwards  on 
Receivers,  405,  2  .Ed.)  The  provision  in  the  Code  is  in 
effect  the  same  as  the  practice  of  the  English  and  Irish 
courts  of  equity,  by  which  the  receiver  appointed  in  the 
first  creditor  suit  is  extended  over  the  suits  afterwards 
commenced  by  creditors.  (Thackbcrry  agt.  Christian,  1  Ho- 
gan,  109.)  The  property  in  his  hands  is  not  deemed  the 
property  of  the  party  in  the  first  proceeding,  at  whose 
instance  he  was  appointed,  but  it  is  in  custodia  legis  for 
those  who  shall  establish  a  right  to  it  according  to  their 
respective  priorities,  (Delany  agt.  Mansfield,  1  .Hogon,  234; 
Portman  agt.  Mills,  8  L.  J.,  [JV.  S.]  ch.  161,)  and  the  re- 
ceiver, therefore,  cannot  be  discharged  on  the  application 
of  the  party  at  whose  instance  he  was  appointed,  while  there 
are  other  parties  interested.  (Bainbridge  agt.  Blair,  3  Beav., 
421;  Largan  agt.  Bowen,  1  Sch.  and  Lef.,  296.)  In  that 
court  he  files  security  upon  his  appointment,  and  if  it  is 
inadequate  in  consequence  of  the  discovery  of  additional 
property  of  the  debtor  or  of  a  new  acquisition  of  property 
by  him,  the  proper  course  is  to  require  him  to  give  further 
security.  The  court  that  appointed  him  will,  upon  the 
application  of  any  party  interested,  compel  him  to  do  so, 
and  if  he  should  not  it  will  remove  him  and  appoint  another 
receiver.  (Cagger  agt.  Howard,  1  Barb.  Ch.  JR.,  370.)  The 
bond  which  he  gives  is  not  to  the  party  at  whose  instance 
he  was  appointed.  It  is  to  the  clerk  of  the  court  that 
appointed  him,  or  to  the  people,  and  the  condition  is,  that 
he  will  obey  such  orders  as  the  court  appointing  him  may 
from  time  to  time  make,  and  faithfully  discharge  the  duties 
of  the  trust  (Barbour's  Chancery  Practice,  vol.  2,  p.  522, 
precedent  JVo.  282,)  and  the  bond  may  be  prosecuted  upon 
the  application  and  for  the  benefit  of  any  party  interested. 
(3  Daniels'  Chancery  Practice,  543;  2  Bulst.,  62.)  When 
the  receiver,  therefore,  has  given  ample  security  upon  his 
first  appointment,  there  can  be  no  occasion  for  requiring 
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him  to  give  security  over  again  in  every  proceeding  which 
may  be  afterwards  instituted.  In  every  subsequent  pro- 
ceeding in  which  the  appointment  of  a  receiver  is  obtained, 
the  receiver  first  appointed,  by  the  express  permission  of 
the  court,  must  be  named.  He  is  thus  extended  over  all 
these  proceedings,  and,  as  I  have  said,  holds  the  property 
of  the  debtor  for  the  benefit  of  the  respective  parties  in 
each  proceeding,  to  be  distributed  according  to  the  direc- 
tion of  the  court  by  which  he  was  first  appointed. 

Holding  that  Read  had  not  obtained  the  appointment  of 
a  receiver,  the  exception  to  this  part  of  his  report  is  well 
taken. 


SUPREME  COURT. 

FLOYD  BAILEY  and  CHARLES  H.  SOUTHARD  agt.  PETER  V.  Z. 
LANE  and  others. 

A  defence  of  usury  will  be  stricken  out  of  an  answer,  on  motion,  as  sham,  where 
the  plaintiff  alleges  that  the  trifle  of  interest  taken  over  seven  per  cent  was  so 
taken  through  mistake,  stating  the  circumstances  in  reference  to  it,  and  the 
defendant  fails  to  show  a  state  of  facts  which  would  constitute  any  agreement  to 
take  more  than  lawful  interest. 

A  verbal  agreement  by  the  plaintiff,  to  renew  a  note  on  which  the  action  is  brought, 
contradicts  the  note,  and  is  not  available  as  a  defence. 

An  accommodation  indorsement  is  as  valid  as  any,  where  the  parties  for  whom  it 
was  made  have  received  full  value,  according  to  the  intention  of  the  indorser. 

Since  the  decision  in  People  agt.  McCumber  (18  N.  Y.  R.)  the  objection  that  a 
notice  of  motion  to  strike  out  several  answers  as  frivolous,  and  also  as  sham,  with- 
out specifying  which  is  moved  as  sham  and  which  as  frivolous,  cannot  prevail. 

New  York  Special  Term,  July,  1861. 
MOTION  by  plaintiffs  to  strike  out   several   answers  as 
frivolous  and  sham. 

CRARY  &  ELMORE,  for  plaintiff's. 
S.  T.  FREEMAN,  for  defendants. 

LEONARD,  Justice.     The  objection   that   the   motion  is 
noticed  to  strike  out   several   answers   as  frivolous,  and 
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also  as  sham,  without  specifying  which  answer  is  moved 
as  sham,  and  which  as  frivolous,  cannot  prevail  since  the 
decision  in  the  People,  fyc.  agt.  McCumber,  in  18  JV*.  F.  R. 

It  is  the  better  practice  to  state  in  the  notice  on  what 
ground  the  party  applies. 

There  are  two  defences  interposed  by  Lane  &  Guild. 
The  first  is  usury. 

The  usury  is  alleged  to  consist  in  taking  $61.44  for  the 
interest  on  a  loan  of  $5,000,  for  sixty  days.  The  sum 
reserved  for  interest  appears  to  be  a  trifle  over  seven  per 
cent  per  annum. 

The  plaintiffs  swear  that  nothing  was  said  about  interest 
when  the-  loan  w7as  made,  and  if  more  than  seven  per  cent 
has  been  taken  it  was  done  by  mistake. 

The  answer  is  not  frivolous ;  it  was  sufficient  to  require 
a  trial,  and  the  defendants  would  there  hold  the  affirmative, 
and  must  produce  evidence  to  sustain  their  defence. 

The  plaintiffs  now  undertake,  in  advance  of  the  trial,  to 
prove  a  negative.  They  offer  the  details  of  the  transaction 
about  the  loan,  and  show  that  nothing  was  said  about  inte- 
rest, and  that  the  small  sum  taken  in  excess  of  interest 
occurred  by  mistake  in  computation,  if  at  all. 

This  amounts  to  a  charge  that  the  defendants  are  avail- 
ing themselves  of  the  forms  of  law  to  obstruct  the  plaintiffs 
in  obtaining  their  rights,  and  that,  by  those  forms,  a  trial 
is  demanded  of  an  issue  which  has  no  real  existence. 

The  defendants  were  called  on  by  the  affidavits  of  the 
plaintiffs  to  show  the  details  which  establish  the  alleged 
conclusion  of  usury,  and  that  the  sum  taken  by  plaintiffs, 
in  excess  of  the  lawful  interest,  did  not  occur  by  mistake. 

The  defendants  have  come  forward  and  made  their  state- 
ment of  the  details ;  but  they  make  no  denial  that  the  occur- 
rence was  by  mistake,  and  they  wholly  fail  to  state  any  facts 
which  would  constitute  any  agreement  to  take  more  than 
lawful  interest.  They  reiterate  the  conclusion,  that  the 
plaintiffs  did  take  usury,  but  the  details  which,  in  their 
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opinion,  will  justify  them  in  making  such  a  statement  under 
oath,  are  wholly  wanting. 

The  defence  of  usury  is,  therefore,  stricken  out  as  sham. 

The  second  defence  sets  forth  an  agreement  by  the  plain- 
tiffs to  renew  the  note  upon  which  the  action  is  brought. 
Such  an  agreement  is  wholly  inconsistent  with  the  terms 
of  the  note. 

This  issue  is,  therefore,  wholly  irrelevant,  and  must  be 
stricken  out  under  §  152  of  the  Code.  (Fleury  agt.  Roget, 
5  Sandf.  S.  C.  R.,  646.) 

The  answer  of  Robert  Lane,  the  indorser,  contains  the 
same  defence  as  those  above  mentioned,  and  also  a  denial, 
for  the  want  of  knowledge  or  information  sufficient  to  form 
a  belief,  of  demand  of  payment  of  the  note  from  the  makers 
at  maturity,  and  of  due  notice  of  non-payment,  and  also  a 
denial  that  he  indorsed  the  note  to  the  plaintiffs  for  value. 

Those  defences,  which  are  identical  with  the  answer  of 
the  makers  of  the  note,  of  course  have  the  same  result,  and 
are  stricken  out. 

The  denial  that  the  note  was  indorsed  for  value  is  also 
irrelevant.  An  accommodation  indorsement  is  as  valid  as 
any,  where  the  parties  for  whom  it  was  made  have  received 
full  value,  according  to  the  intention  of  the  indorser. 

The  affidavits  of  the  notary  and  his  clerk  prove  the  de- 
mand  of  payment  and  refusal,  and  the  deposit  of  notice 
thereof  in  the  post-office  in  this  city,  postage  pre-paid,  pro- 
perly directed  to  the  indorser.  Nothing  is  stated  by  the 
indorser  to  cast  the  faintest  shadow  on  the  truth  of  this 
evidence. 

He  swears  that  he  put  in  his  answer  in  good  faith,  and 
that  it  is  true  to  the  best  of  his  knowledge  and  belief,  but 
he  omits  to  give  a  single  fact  that  warrants  his  belief. 

I  think  that  the  defendant  is  bound  to  show  some  facts 
to  induce  the  court  to  believe  that  he  may,  possibly  at 
least,  have  some  evidence  to  offer  at  the  trial  to  sustain  his 
defence,  or  that  he  has  some  grounds  to  believe  that  the 
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plaintiffs'  proof  will  fail  to  sustain  their  case,  before  the 
court  can  be  invoked  to  permit  a  trial  on  his  issues,  when 
the  plaintiffs  show,  by  affidavits,  that  their  right  to  a 
recovery  is  complete,  and  that  there  are  no  facts  existing 
which  can,  by  any  possibility,  sustain  the  defence. 
The  motion  is  granted,  with  costs. 


SUPREME  COURT. 
ELIAS  J.  PATTISON  agt.  JARED  G.  BACON. 

A  motion  cannot  be  renewed  where  all  the  additional  matters  sought  to  be  set  np 
were  well  known  to  the  party  when  the  original  motion  was  made.  He  should 
hare  stated  all  that  was  necessary  at  that  time  to  secure  his  success. 

New  York  Special  Term,  March,  1861. 

THE  plaintiff  recovered  judgment  against  the  defendant, 
a  little  more  than  two  years  ago,  upon  a  promissory  note, 
upon  failure  to  answer.  Recently  the  defendant  moved 
before  Justice  INGRAHAM  to  have  the  judgment  opened,  and 
to  be  allowed  to  come  in  and  defend.  The  ground  alleged 
for  the  motion  was  that  the  note  in  suit  was  given  by  the 
defendant  for  the  purchase  price  of  a  note  sold  by  the  plain- 
tiff to  the  defendant,  and  that  the  defendant  was  defeated 
in  recovery  on  the  note  bought  by  him,  by  evidence  that 
the  note  had  been  paid ;  hence  that  there  was  no  considera- 
tion for  the  note  in  suit. 

The  motion  was  opposed  on  the  part  of  the  plaintiff,  both 
upon  the  merits  and  also  on  the  ground  that  a  motion  to 
open  a  judgment  taken  by  default  was  too  late,  unless  made 
within  one  year.  Justice  INGRAHAM  denied  the  motion. 

The  defendant  now  moved,  upon  additional  affidavits,  to 
be  allowed  to  renew  his  motion. 
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STEPHEN  P.  NASH,  for  the  motion. 
BENJ.  VAUGHAN  ABBOTT,  opposed. 

INGRAHAM,  Justice.  I  see  no  reason  for  a  re-argument  of 
this  motion.  The  additional  matters  which  the  defendant 
wishes  to  set  up  on  the  renewed  motion  were  all  known  to 
him  when  that  original  motion  was  made.  He  should  have 
stated  all  that  was  necessary  at  that  time  to  secure  his  suc- 
cess. If  he  has  neglected  to  do  so,  it  is  not  consistent  with 
the  rules  of  practice  in  such  case  to  allow  him  the  oppor- 
tunity of  making  up  the  facts  necessary  to  avoid  the  effect 
of  the  former  decision.  It  is  no  more  within  the  rule  of 
propriety  to  allow  a  renewal  of  a  motion  for  such  a  purpose, 
than  it  would  be  to  set  aside  a  verdict  of  a  jury  because  a 
party  did  not  put  in  evidence  all  of  his  defence  which  was 
known  to  him  at  the  time.  If  the  order,  as  made  on  the 
motion,  was  right,  it  ought  not  to  be  vacated  for  the  reasons 
now  submitted.  If  it  was  erroneous,  the  defendant  should 
appeal  to  the  general  term  and  have  it  reversed.  The 
motion  is  denied, 
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Under  the  act  of  1852  (eft.  277)  an  infant  plaintiff  in  partition  must  first  obtain 

authority  from  the  court  to  institute  the  proceedings. 
The  act  also  requires  a  next  friend  to  be  appointed  for  the  infant,  who  must  giro 

security. 

JVeto  York  Special  Term,  June,  1861. 

INGRAHAM,  Justice.  The  purchaser,  under  a  decree  in 
partition,  asks  to  be  discharged  from  the  purchase,  for 
various  irregularities. 

I.  Because  the  infant  plaintiff  did  not  first  obtain  from 
the  court  authority  to  institute  the  proceedings.  This  was 
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undoubtedly  necessary  when  the  infant  was  the  sole  plain- 
tiff; and  so  far  as  the  rights  of  the  infant  were  affected,  it  • 
was  equally  necessary  in  this. case.  The  act  of  1852,  ch. 
277,  requires  such  a  proceeding,  whenever  proceedings  are 
instituted  on  behalf  of  an  infant.  Before  this  statute  an 
infant  could  not  maintain  an  action  for  partition. 

There  is  nothing  in  the  act  of  1852  which  confers  any 
authority  now  on  an  infant  for  such  purpose,  except  it  be 
obtained  for  him  through  the  court,  previous  to  commenc- 
ing the  action. 

II.  It  was  also  erroneous  to  allow  the  infant  to  act  by 
guardian,  without  security.     The  Revised  Statutes  required 
the  guardian  for  an  infant  defendant  to  give  security;  and 
the  act  of  1852  requires  a  next  friend  to  be  appointed,  who 
shall  give  like  security. 

III.  The  purchaser  alleges  no  service  on  the  infant.    This 
would  be  objectionable ;  but  the  plaintiff's  affidavit  shows 
that  such  service  was  made. 

There  are  other  objections,  which  it  is  not  necessary 
now  to  notice.  For  the  reason  first  mentioned,  the  sale 
must  be  set  aside,  and  the  purchaser  released  from  the 
purchase. 

The  ten  per  cent  paid  by  the  purchaser  must  be  refunded, 
and  $100  paid  for  expenses  of  purchase,  and  costs.  Such 
amount  to  be  paid  out  of  the  proceeds  on  a  re-sale. 


DIGEST 

OF  THE 

POINTS  OF  PRACTICE 

AND 

OTHER    IMPORTANT    QUESTIONS, 

CONTAINED  IN  THE  FOLLOWING  REPORTS  : 

21  Howard's  Pr.  R.;  22  2V.  Y.  R.,  (8  Smith,-)  5  Bosworth;  32  Barbour, 

(the  Digest  in  20  How.  Pr*  R,  should  refer  to  the  31*f  and  not 

the  32d  Barb.;)  and  Nos.  2  and  3,  vol.  12  Abbott's  R. 

[We  consider  the  true  plan  in  making  a  digest  of  reported  cases  to  be  to 
adhere  closely  to  the  head  notes  of  the  respective  cases  ;  that  is,  to  give  the 
substance  of  the  head  notes.  "We  are  entirely  averse  to  the  modern  plan  of 
preparing  law  digests — of  wandering  into  the  opinions  of  the  court  for  the 
purpose  of  bringing  out  some  new  points  or  principles  not  contained  or  re- 
ferred to  in  the  head  notes,  and  which  are,  perhaps,  entirely  obiter,  and 
were  never  intended  by  the  judges  who  wrote  the  opinions  (and  of  course 
not  by  the  reporters,  who  generally  understand  their  business,  and  study 
their  cases,)  to  be  considered  as  the  law  of  the  cases,  but  discussed  for  pur- 
poses of  illustration  merely.  This  system  tends  not  only  to  promulgate  new 
law,  but  to  unsettle  the  old  and  established  law.  The  more  fully  and  firmly 
the  law  of  a  case  is  understood  to  be  settled  the  better;  but  such  a  con- 
summation can  never  be  arrived  at  by  any  material  departure  from  the  prin- 
ciples contained  in  the  head  notes  of  the  cases  as  reported.] — ED. 

ABATEMENT. 

1.  Where  the  surviving  party  has  succeeded  to  all  the  rights  and 
liabilities  of  the  decedent  for  all  the  purposes  of  the  action, 
the  suit  has  not  abated,  and  the  surviving  parties  may  proceed 
without  reviving  it.  (Lachaise  agt.  Libby,  ante  362.) 

ADMIRALTY. 

1.  Where  an  owner  charters  his  vessel  to  the  master  for  a 
certain  period,  he  covenanting  to  victual  and  man  her  at  his 

VOL.  XXI.  31 
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Affirmance. 


own  cost,  the  latter  is  owner  pro  hac  vice,  and,  like  any  other 
charterer,  is  alone  responsible  for  supplies  furnished  for  the 
intended  voyage.  (Kenzel  agt.  Kirk,  ante,  184.) 

2.  But  under  the  letting  a  vessel  on  shares,  even  where  the 
master  engaged  with  the  owners  to  provide  supplies  at  his 
own  cost,  the  owners  would  be  liable  for  the  supplies,  unless 
the  person  from  whom  they  are  purchased  is  aware  of  the 
terms  of  the  arrangement,  or  might,  by  the  exercise  of  reasonable 
care  and  caution,  have  ascertained  them.     (Id.} 

3.  The  master  is  not  restricted  in  his  purchases  to  the  port  where 
the  vessel  lies.     He  has  a  discretion  to  purchase  in  a  neigh- 
boring port  if  it  is  more  convenient  for  him  to  do  so,  and  if  he 
can  deal  there  more  advantageously  for  the  owners.     Of  this 
he  is  the  judge.     (Id.) 

AFFIRMANCE, 

1.  The  decision  of  Mr.  Justice  INGRAHAM  at  special  term  (reported 
18  How.  Pr.  R.,  152)  denying  the  application  of  the  relators 
for  a  mandamus,  affirmed  at  general  term  May,  1861,  in  the 
case  of  People  ex  rel.  McSpedon  agt.  Board  of  Supervisors  of 
New  York,  ante,  288.) 

AGREEMENT. 

1.  Where  breaches  of  an  agreement  are  relied  on  as  the  founda- 
tion of  an  action,  sufficient  of  the  agreement  must  be  set  forth 
in  the  pleading,  that  the  court  may  see  that  the  breaches 
actually  exist,   and   to  what  extent.     (Lynch  agt.  Murray, 
ante,  154.) 

2.  Where  there  is  conflicting  testimony  on  a  question  of  fact  e.  g. 
the  rescinding  of  an  agreement  bj'  consent  between  the  parties, 
and  is  passed  upon  and  decided  by  the  referee  who  tried  the 
cause,  it  is  conclusive  on  appeal.     ( Van  Alstyne  agt.  fiailroad 
Company,  ante,  175.) 

3.  Where  an  action  was  brought  upon  an  agreement  to  recover 
two  months  wages,  and  judgment  by  default  was  entered  in 
favor  of  the  plaintiff  against  the  defendants,  held  that  in  a 
second  action  upon  said  agreement  to  recover  wages  for  two 
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other  months,  the  defendants  were  not  estopped  from  showing 
that  the  agreement  was  vacated  by  mutual  consent  before  the 
judgment  by  default  was  obtained.  (Id.) 

4.  Where  the  answer  set  up  a  verbal  agreement  that  the  plain- 
tiff (a  bank)  should  discount  the  note  of  the  defendant,  but 
the  same  should  be  paid  at  maturity  by  the  president  of  the 
bank,  who  was  indebted  to  the  defendant,  and  the  defendant 
should  not  be  liable  thereon,  held  no  defence.     The  verbal 
agreement  contradicted  the  note.     Stricken  out.     (Shoe  and 
Leather  Bank  agt.  Gamp,  ante,  443.) 

5.  Under  an  agreement  by  the  defendant,  a  danseuse,  to  dance 
at  the  plaintiff's  theatre,  or  where  he  shall  prescribe,  with  no 
negative  or  restrictive  clauses,  the  plaintiff,  on  an  alleged  breach 
of  the  agreement  by  the  defendant,  cannot  have  an  injunction 
restraining  the  defendant  from  a  violation  thereof.     (Follow- 
ing the  principles  of  the  case  of  Fredericks  agt.  Mayer,  13  How. 
Pr.  E.,  566.)     (Butler  agt.  Galletti,  ante,  465.) 

6.  A  verbal  agreement  by  the  plaintiff,  to  renew  a  note  on  which 
the  action  is  brought,  contradicts  the  note,  and  is  not  avail- 
able as  a  defence.     (Bailey  agt.  Lane,  ante,  415.) 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  11. 


ALIMONY. 

1.  Where  in  an  action  for  divorce  against  the  wife  for  adultery, 
it  appeared  that  she  abandoned  her  husband  and  child  some  four 
years  previous,  and  was  living  notoriously  with  another  man, 
her  application  for  counsel  fees  and  alimony  was  denied, 
although  she  denied  the  alleged  adultery.  ( Griffin  agt.  Griffin, 
ante,  364.) 

See  REFEREES  AND  REPORTS,  3.  4. 


AMENDMENT. 

1.  Where  the  complaint  is  amended  by  adding  new  parties,  the 
summons  must  also  be  amended,  otherwise  the  amended  com- 
plaint must  be  struck  out  on  motion,  by  the  original  defend- 
ants.    (Follower  agt.  Laughlin,  12  Abb.,  105.) 

2.  The  amendment  of  pleadings  on  the  trial,  is  in  the  discretion 
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of  the  court,  the  exercise  of  which  will  not  be  reviewed  on 
appeal.     (Gould  agt.  Rumsey,  ante,  97.) 

3.  An  amendment  of  a  complaint  relates  back  to  the  commence- 
ment of  the  action,  which  saves  the  statute  of  limitations  from 
attaching  to  a  cause  of  action  not  embraced  in  the  original 
complaint.     (Ward  agt.  Kalbfleish,  ante,  283.) 

4.  The  court  will  not  allow  an  amendment  of  an  answer  for  the 
purpose  merely  of  setting  up  the  statute  of  limitations  as  a 
defence.     (Sagory  agt.  N.  Y.  &  N.  H.  Railroad  Co.,  ante,  455.) 

See  REFEREES  AND  REPORTS,  6. 
See  APPEAL,  17.  18.  19. 

ANSWER. 

1.  An  answer  which  professes  to  set  up  a  counter-claim,  in  order 
to  be  sufficient  as  a  pleading,  must  state  facts  which  consti- 
tute a  cause  of  action  in  favor  of  the  defendant  against  the 
plaintiff.     (Merritt  agt.  Millard,  5  Bosw.,  645.) 

2.  An  answer  which  professes  to  set  up  new  matter  as  a  defence, 
and  does  not  state  facts  which  constitute  one,  may  be  demur- 
red to  for  insufficiency,  if  pleaded  after  ch.  723,  laws  of  1857, 
took  effect.     (Id.) 

3.  Where  a  recovery  of  judgment  in  the  marine  court  of  New 
York  by  the  plaintiff,  but  which  the  general  term  has  reversed, 
without  ordering  a  new  trial,  or  rendering  final  judgment, 
such  reversal  may  be  pleaded  in  bar  by  the  defendant  to  ano- 
ther action  by  the  plaintiff,  in  another  court.     (Nones  agt. 
Homer,  12  Abb.,  247.) 

4.  The  plaintiff's  attorney  has  no  right  to  be  the  judge  and  sole 
arbiter  of  the  sufficiency  or  competency  of  an  amended  answer, 
any  more  than  of  an  original  answer,  and,  consequently,  is 
not  at  liberty  to  disregard  it.     (Spencer  agt.  Tooker,  ante, 
333.) 

5.  A  denial  of  the  full  amount  claimed,  and  an  admission  of  a 
certain  amount  to  be  due,  and  a  tender  of  that  amount,  are  all 
allegations  constituting  one  single  defence.     (Id.) 

6.  It  is  necessary  that  an  answer  should  show  that  the  note  sued 
on  never  had  any  valid  existence  as  a  contract,  or  promise  to 
pay,  at  the  time  it  was  discounted  by  the  plaintiff,  in  order  to 
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predicate  the  defence  of  usury  in  the  transfer  thereof  to  the 
plaintiff.     (Burrall  agt.  Bowen,  ante,  378.) 

7.  If  the  holder,  to  whom  the  maker  indorses  in  blank,  parts 
with  full  consideration  for  the  note  to  some  other  party,  it  is 
valid  business  paper  in  his  hands,  although  the  maker  made 
the  note  for  the  accommodation  of  such  other  party.     (Id.) 

8.  An  allegation  in  an  answer  that  the  note  never  had  any  vali- 
dity as  against  the  defendants,  is  an  allegation  of  a  conclu- 
sion of  law.     It  is  necessary  to  aver  the  facts  which  would 
show  that  the  note  had  no  validity.     (Id.) 

9.  Where,  on  a  motion  to  strike  out  an  answer  as  sham,  it  ap- 
pears that  some  of  the  defendants  may  have  a  valid  defence, 
which  will  require  a  denial  of  facts  alleged  in  the  complaint, 
and  which  on  demurrer  by  them  are  admitted,  they  may  be 
permitted  to  serve  an  amended  answer,  which  would  be  denied 
to  the  other  defendants  who  show  no  merits.     (Id.) 

]  0.  Where  an  answer  duly  verified,  states  a  sufficient  defence 
upon  the  knowledge,  information  and  belief  of  the  defendant,  it 
should  not  be  struck  out  as  sham.  (Miller  agt.  Hughes,  ante, 
442.) 

11.  But  this  rule  should  not  apply  to  a  statement  in  the  answer 
of  a  transaction  between  the  plaintiff  and  third  parties,  which 
is  contradicted  by  the  affidavits  of  all  the  parties  to  the  alle- 
ged transaction.     In  such  case,  the  defendant  should  be  requi- 
red to  put  in  an  affidavit  of  merits,  and  such  other  affidavits 
as  would  be  likely  to  convince  the  court  of  the  good  faith  of 
the  answer.     (Id.) 

12.  Where  the  answer  set  up  a  verbal  agreement  that  the  plain- 
tiff (a  bank)  should  discount  the  note  of  the  defendant,  but  the 
same  should  be  paid  at  maturity  by  the  president  of  the  bank, 
who  was  indebted  to  the  defendant,  and  the  defendant  should 
not  be  liable  thereon,  held  no  defence.     The  verbal  agreement 
contradicted  the  note.     Stricken  out.     (Shoe  &  Leather  Bank 
agt.  Gamp,  ante,  443.) 

13.  A  defence  of  usury  will  be  stricken  out  of  an  answer,  on 
motion,  as  sham,  where  the  plaintiff  alleges  that  the  trifle  of 
interest  taken  over  seven  per  cent,  was  so  taken  through  mis- 
take, stating  the  circumstances  in  reference  to  it,  and  the  de- 
fendant fails  to  show  a  state  of  facts  which  would  constitute 
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any  agreement  to  take  more  than  lawful  interest.     (Bailey 
agt.  Lane,  ante,  475.) 

14.  Since  the  decision  in  People  agt.  McCumber  (18  N.  Y.  H.) 
the  objection  that  a  notice  of  motion  to  strike  out  several 
answers  as  frivolous,  and  also  as  sham,  without  specifying 
which  is  moved  as  sham  and  which  as  frivolous,  cannot  pre- 
vail. (Id.) 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  5. 

See  REFEREES  AND  REPORTS,  6. 

See  USURY,  5.  6. 

See  COUNTER  CLAIM,  2.  3.  4. 

See  STATUTE  OF  LIMITATIONS,  5. 


APPEAL. 

1.  The  time  fixed  by  statute  for  the  allowance  of  an  appeal 
to  this  court  in  an  action  originating  in  a  justice's  court,  can 
not  be  enlarged,  to  wit :  beyond  "the  end  of  the  next  general 
term  after  such  judgment  was  entered."     (Code,  §  11  ;  Laws 
of  1857,  ch.  723  ;   Wait  agt.  Van  Allen,  22  N.  Y.  E.,  319.) 

2.  An  order  requiring  the  receiver  of  an  insolvent  corporation 
to  give  security  for  costs  and  to  determine  the  form  and 
extent  of  such  security,  is  in  the  discretion  of  the  court  of 
original  jurisdiction,  and  not  appealable  to  this  court.    (Briggs 
agt.  Vandenburgh,  22  N.  Y.  E.,  467.) 

3.  Upon  an  appeal  from  an  inferior  court  under  §  344  of  the 
Code,  to  the  supreme  court,  the  latter  possesses  no  other  pow- 
ers than  formerly  upon  a  writ  of  error.     Accordingly,   upon 
appeal  from  a  mayor's  court  to  the  supreme  court,  the  latter 
cannot  reverse  the  judgment,  because  the  jury  have  given 
excessive  damages  ;  such  errors  are  to  be  corrected  in  the 
court  of  original  jurisdiction.     (Thurber  agt.  Townsend,  22  N 
Y.  E.,  517.) 

4.  Although  no  appeal  lies  from  the  decision  of  the  court  without 
a  jury,  where  there  is  a  reference  outstanding  and  undeter- 
mined, until  such  reference  and  final  judgment  thereon,  yet 
when  the  trial  of  an  action  begun  before  the  court,  is  termina- 
ted without  deciding  all  the  questions  which  ought  to  be  de- 
termined before  the  reference  is  directed,  and  is  left  so  unfin- 
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ished  that  it  should  properly  be  deemed  a  mistrial,  then  an 
order  made  on  such  trial,  ordering  a  reference  and  appointing 
a  receiver,  maybe  appealed  from.  (Griffin&gt.  Cranston,  5 
Bosw.,  658.) 

5.  Where  a  defendant  has  a  verdict  against  him  at  the  trial,  and 
makes  a  case  to  which  amendments  are  served,  and  judgment 
is  entered  on  the  verdict  while  the  case  and  amendments  are 
with  the  judge  to  be  settled,  the  court  has  the  power,  after 
the  time  to  appeal  has  expired,  to  relieve  the  defendant  from 
the  judgment,  and  permit  him  to  be  heard  on  the  case.     ( Jel- 
linghaus  agt.  N.  Y.  Ins.  Co.,  5  Bosw.,  678.)* 

6.  An  order  requiring  the  prevailing  party  to  file  a  judgment 
roll,  and  pay  the  costs  of  the  motion,  is  an  appealable  order. 
(Heinemann  agt.  Waterbury,  5  Bosw.,  686.) 

7.  A  judgment  is  to  be  deemed  entered  by  the  direction  of  a 
single  judge,  when  it  is  entered  by  the  clerk  at  the  circuit, 
upon  the  verdict  of  a  jury,  under  §  264  of  the  Code  ;  and  an 
appeal  upon  the  law,  may  be  taken  therefrom  to  the  general 
term  without  any  motion  at  special  term  for  a  new  trial.    Such 
an  appeal  brings  up  the  law  of  the  case,  as  presented  by  excep- 
tions taken  on  the  trial.     (Morrison  agt.  N.  Y.  &  N.  H.  E.  R. 
Co.,  32  Barb.,  568.) 

8.  To  present  a  question  of  fact  upon  the  evidence,  or  for  a  new 
trial  on  the  ground  that  the  verdict  is  against  evidence,  or 
upon  the  ground  of  surprise,  or  newly  discovered  evidence,  a 
motion  must  be  made  at  a  special  term,  and  from  the  order 
made  thereon  an  appeal  lies  to  the  general  term.     (Id.) 

9.  The  amendment  of  pleadings  on  the  trial  is  in  the  discretion  of 
the  court,  the  exercise  of  which  will  not  be  reviewed  on  ap- 
peal.    (Gould  agt.  Eumsey,  ante,  97.) 

10.  Where  the  jury  find  that  the  defence  of  usury  set  up  in  the 

*  Undoubtedly  this  case  will  be  very  frequently  cited  as  conclusive  authority,  in 
cases  in  which  the  most  formidable  and  imposing  array  of  facts  and  circumstances  pre- 
senting the  clearest  mistakes,  and  the  most  valid  and  bonafide  excuses  will  be  made, 
for  opening  the  judgments  entered  and  for  hearings  on  the  cases  made,  that  the  just 
rights  of  the  clients  may  not  be  barred  or  foreclosed  by  lapses  of  the  attorneys  or  coun- 
sel, or  from  the  delay  of  the  courts  in  settling  the  cases  in  their  hands,  where  there  can 
be  no  sort  of  objection  to  such  a  course,  only  that  the  time  to  appeal  merely  has 
been  accidentally  suffered  to  expire,  and  it  becomes  impossible  to  bring  the  cases 
before  the  court  by  appeal  from  the  judgments. —  [ED. 
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answer  has  not  been  proved,  the  finding  is  conclusive  on  that 
point.     (Id.) 

11.  Where  there  is  conflicting  testimony  on  a  question  of  fact, 
e.  g.  the  rescinding  of  an  agreement  by  consent  between  the 
parties,  and  is  passed  upon  and  decided  by  the  referee  who 
tried  the  cause,  it  is  conclusive  on  appeal.     ( Van  Alstyne  agt. 
Railroad  Co.,  ante,  115.) 

12.  An  order  of  the  special  term  is  not  final  so  as  to  authorize 
an  appeal,  where  there  is  an  order  of  reference  outstanding 
and  undetermined.     (People  ex  rel.  McSpedon  agt.  Haws,  ante, 
178.) 

13.  It  seems  that  a  question  of  jurisdiction  of  the  court  can  not 
be  raised  for  the  first  time  on  appeal.     (Mosselman  agt.  Caen, 
ante,  248.) 

14.  Thus,  where  the  complaint  showed  that  the  plaintiffs'  title 
to  certain  goods  and  chattels  in  the  possession  of  the  defendant 
here,  passed  to  the  plaintiffs  as  trustees,  under  and  by  force  of 
foreign  (Belgium)  bankrupt  judicial  proceedings,  which,  under 
the  decisions  of  our  courts,  gave  the  plaintiffs  no  right  of 
action  here  ;  but  the  question  was  not  raised  by  the  defend- 
ant, either  by  demurrer  or  on  the  trial.     (Id.) 

15.  Held,  on  appeal,  by  the  defendant,  from  the  judgment  (roll, 
no  exceptions  taken, )  entered  for  plaintiffs,  that  the  defendant 
could  not  for  the  first  time  raise  the  question,  either  of  title 
or  jurisdiction,  on  the  appeal.     (Id.) 

16.  An  erroneous  decision  of  a  referee,  which  is  against  the  res- 
pondent, is  no  cause  for  the  reversal  of  the  judgment.     Where 
there  is  a  legal  ground  for  the  reversal  of  a  judgment,  the 
court  is  not  authorized  to  sustain  it,  for  the  reason  that  an 
equivalent  error  has  been  committed  against  the  respondent. 
( Ward  agt.  Kalbfleish,  ante,  283.) 

17.  No  appeal  lies  to  the  court  of  appeals  from  a  decision  of  a 
general  term  reversing  an  order  at  special  term  amending  a 
judgment.     (New  York  Ice  Co.  agt.  Northwestern  Ins.  Co.,  ante, 
296,  Court  of  Appeals.) 

18.  It  seems  that  no  appeal  lies  to  the  general  term  from  the 
order  of  a  special  term  amending  a  judgment  by  granting 
leave  to  a  party  to  amend  his  pleading  and  proceed  in  the 
action.     (Id.) 
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19.  A  judgment  may  be  amended  by  the  court  at  any  time  be- 
fore the  time  for  an  appeal  has  expired,  and  probably  after- 
wards.    (Id.) 

20.  An  appellant  is  not  entitled  to  claim  as  error,  an  omission  of 
a  referee  or  a  judge  without  a  jury,  to  pass  upon  a  material 

fact ;  he  is  bound  to  procure  a  record  on  appeal,  which  shall 
show  affirmatively  that  such  referee  or  judge  decided  errone- 
ously on  such  fact.  (Heroy  agt.  Kerr,  ante,  409.) 

See  ATTORNEYS  AND  COUNSELLORS,  1. 

See  CRIMINAL  LAW,  4. 

See  EXCEPTIONS,  1. 

See  SERVICE,  3.  4. 

See  UNDERTAKING,  1. 

See  MORTGAGE  FORECLOSURE,  6. 

ARREST. 

1.  Where  an  order  of  arrest  covers  causes  of  action  for  which 
the  defendant  is  not  liable  to  arrest,  it  should  be  vacated  and 
set  aside.     As  where  counts  in  a  complaint,  of  a  character 
not  such  as  to  justify  an  order  of  arrest,  coupled  with  a  count 
under  which  an  order  can  be  properly  obtained,  necessarily 
vitiate  an  order  of  arrest  granted  on  the  whole  complaint. 
"  Where  the  defendant  has  been  guilty  of  a  fraud,  in  contract- 
ing the  debt  or  incurring  the  obligation  for  which  the  action  is 
brought,"  (Code,  §179,   sub.  4.)     The  words   "debt"    and 
"obligation"  in  this  section,  meaning  a  liability  arising  only 
upon  contract.     Disagreeing  with  the  case  of  Crandall  agt. 
Bryan,  15  How.  Pr.  E.,  48 — both  general  term  cases.     (McGo- 
vern  agt.  Payn,  32  Barb.,  83.) 

2.  Held,  in  this  case,  that  a  prima  facie  case  of  fraudulent  intent 
on  the  part  of  the  defendant  was  established,  in  obtaining  from 
the  plaintiff  $3,300  upon  three  specified  checks,  in  respect  to 
all  the  checks;  and  the  order  refusing  to  discharge  the  order 
of  arrest  was  affirmed.     (Bollard  agt.  Fuller,  32  Barb.,  68.) 

3.  On  a  motion  to  vacate  an  order  of  arrest,  evidence  of  other 
concurrent  frauds,  committed  by  the  defendant,  is  admissible, 
as  proof  of  his  intent  in  committing  the  particular  fraud 
charged.     (Id.) 

4.  Upon  motions  to  vacate  orders  of  arrest,  the  question  is 
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whether  upon  the  whole  case,  as  made  by  the  affidavits  on 
both  sides,  the  court  would,  if  called  upon  to  act  on  the  appli- 
cation as  res  nova,  grant  the  order.  Where  defendant's  affida- 
vit fully  and  entirely  contradicts  that  of  the  plaintiff,  the 
plaintiff  is  put  to  further  proof  to  sustain  his  application  for 
the  order  of  arrest.  (Allen  agt.  McCrasson,  32  Barb.,  662.) 

5.  Where  the  complaint  shows  a  cause  of  action  for  the  recovery 
of  the  possession  of  real  property,  but  claims  no  damages  for 
the  withholding,  it  is  not  sufficient  to  authorize  an  order  of 
arrest.     (Brush  agt.  Muller,  12  Abb.,  242.) 

6.  Where  a  party  has  been  once  arrested  and  held  to  bail,  and 
has  been  discharged  by  the  court  for  insufficiency  in  the  affi- 
davits, he  should  not  be  again  arrested  in  the  same  action. 
(Enoch  agt.  Ernst,  ante,  96.) 

7.  The  offence  of  disposing  of  property  to  defraud  creditors  can- 
not be  committed  in  a  foreign  country  between  foreigners,  so 
as  to  bring  the  case  within  the  provisions  of  the  Code  to  cause 
the  defendants  arrest  here,  although  he  brings  his  property 
here.     (Blason  agt.  Bruno,  ante,  112.) 

8.  A  different  rule  exists  when  the  defendant  takes  the  property 
of  another  unlawfully  in  a  foreign  land  and  brings  it  here.  (Id.) 

9.  An  affidavit  for  an  arrest  is  defective  in  stating  the  principal 
matters  on  information  and  belief.     Where  such  facts  are  not 
within  the  actual  knowledge  of  the  plaintiff  or  his  witnesses, 
information  may  be  stated;  but  the  sources  of  such  informa- 
tion must  also  be  stated.     (Id.} 

10.  Where  one  of  the  members  of  a  copartnership  fraudulently 
contracts  a  debt  in  the  purchase  of  property  for  the  use  of  the 
firm,  for  which  he  is  liable  to  arrest,  all  the  members  of  the 
copartnership  are  also   liable  to  arrest  for  the  same  fraud, 
although  they  were  ignorant  of  it.  ( Coman  agt.  Allen,  ante,  114.) 

11.  Affidavits,  whether  original  or  additional,  founded  on  hear- 
say, without  stating  the  sources  of  information,  are  insufficient 
to  sustain  an  order  of  arrest.     (Cook  agt.  Roach,  ante,  152.) 

12.  Where  a  motion  to  vacate  an  order  of  arrest  is  made  and 
denied,  it  cannot  be  renewed  on  any  state  of  facts,  without 
leave  of  the  court.     (Lovell  agt.  Martin,  ante,  238.) 

13.  Where  an  order  of  arrest  has  been  granted,  and  remains  in 
force  after  judgment,  it  is  sufficient  to  support  an  execution 
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against  the  person,  unless  the  whole  proceedings  are  void. 
(How  agt.  Frear,  ante,  343.) 

14.  Where  the  undertaking,  filed  on  granting  an  order  of  arrest, 
is  not  indorsed  with  the  approval  of  the  justice  who  granted 
the  order,  pursuant  to  rule  four,  the  order,  on  motion,  will  be 
vacated  with  costs.     (Newell  agt.  Doran,  ante,  427.) 

15.  Although  an  order  of  arrest  in  an  action  on  contract  may  be 
granted  upon  facts  entirely  independent  of  those  necessary  to 
be  stated  in  the  complaint,  yet,  where  in  such  action  the  state- 
ments in  the  complaint  are  inconsistent  with  material  allega- 
tions contained  in  the  affidavits  upon  which  the  order  of  arrest 
is  founded,  no  order  should  be  allowed.     ( Wicker  agt.  Har- 
mon, ante,  462.) 

16.  Thus,  where  the  plaintiffs  alleged  in  their  affidavits  as  a 
ground  for  an  order  of  arrest  that  the  defendant  falsely  repre- 
sented that  another  person  was  authorized  to  indorse  the  name 
of  the  payee  on  a  bill  of  exchange,  whereby  the  plaintiffs  were 
induced  to  discount  the  said  bill,  when  the  person  so  indorsing 
had  no  authority  to  make  such  indorsement, 

17.  And  the  cause  of  action  set  out  in  the  complaint  was  the 
said  bill  of  exchange  which  they  sought  to  recover  against 
the  drawer,  without  stating  anything  respecting  who  indorsed 
it,  but  would  necessarily  have  to  make  title  through  the  in- 
dorsement, held  inconsistent  with  the  affidavits.     (Id.) 

ATTACHMENT. 

1.  Where  the  officer,  in  his  return  to  an  attachment  issued  from 
a  justice's  court,  stated  that  "  because  the  defendant  could  not 
be  found  in  the  city  and  county  of  New  York,  I  left  a  copy  of 
the  within  attachment  and  of  said  inventory,  duly  certified  by 
me,  at  the  last  place  of  residence  of  the  said  defendant,1" 

Held,  defective.  The  place  of  residence  should  have  been 
stated  specifically,  or,  at  least,  whether  it  was  within  the  county 
of  New  York.  (Egbert  agt.  Watson,  ante,  429.) 

2.  Unless  property  attached  by  a  sheriff  is  sold,  he  is  not  enti- 
tled, as  a  matter  of  right,  to  poundage.     (Alburtis  agt.  Dudley \ 
ante,  456.) 

3.  Fifty  cents  is  all  the  sheriff,  in  case  the  property  is  not  sold, 
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can  claim,  except,  perhaps,  twelve  and  a  half  cents  for  return- 
ing the  writ,  and  nineteen  cents  for  a  copy  of  the  writ,  making 
eighty -two  cents,  as  matter  of  right ;  all  further  compensation 
depends  upon  what  shall  be  certified  by  the  officer  issuing  the 
warrant  to  be  reasonable.  (Id.) 

4.  The  reasonable  compensation  allowed  in  this  case  for  the 
trouble  and  expenses  in  taking  possession  of  and  preserving  the 
property  attached,  was  $5  for  putting  a  person  in  charge,  and 
$2  per  day  for  taking  charge  and  watching  the  property.  (Id.) 

ATTORNEYS  AND  COUNSELLORS. 

1.  An  order  of  the  general  term  of  the  supreme  court,  denying 
an  application  for  admission  to  practice  as  an  attorney  and 
counsellor  at  law,  is  appealable.     Such  an  application  is  a  special 
proceeding.     (Matter  of  Henry  W.  Cooper,  22  N.  T.  E.,  67.) 

2.  The  act  of  1860,  making  the  diploma  of  the  law  school  of 
Columbia  college  sufficient  evidence  of  learning  and  ability, 
for  admission  as  an  attorney  and  counsellor  at  law,  is  consti- 
tutional and  valid.     (Id.) 

3.  An  attorney  employed  solely  by  a  mortgagee  to  draw  a  bond 
and  mortgage,  and  to  superintend  its  execution  by  the  mort- 
gagor, is  a  competent  witness  to  prove  the  consideration  of 
the  mortgage,  and  what  transpired  between  the  parties  and 
between  himself  and  the  mortgagor.     Such  facts  not  being 
privileged  communications,  within  the  rule  on  that  subject,  he 
acts  as  attorney  and  agent  of  the  mortgagee.     ( Woodruff  agt. 
Hurson,  32  Barb.,  557.) 

4.  The  refusal  of  an  attorney,  when  sworn  as  a  witness,  to  pro- 
duce papers  of  his  client,  intrusted  to  him  professionally,  and 
acknowledged  to  be  in  his  possession,  on  the  ground  that  it 
would  be  a  breach  of  his  privilege  as  attorney,  is  a  contempt. 
(MitchelVs  case,  12  Abb.,  249.)  * 

5.  Where  a  settlement  of  an  action  before  verdict  or  judgment  is 

*  It  was  held  in  the  case  of  Byass  agt.  Sullivan,  ante,  p.  50,  that  the  same  rale 
of  law  which  excuses  a  witness  from  answering  questions  which  may  tend  to  con- 
vict him  of  a  crime  or  misdemeanor,  excuses  him  from  producing  books  or  papers 
which  may  be  used  as  evidence  against  him  tending  to  the  same  result.  Allowing 
this  rule  to  apply  to  the  privilege  of  an  attorney,  and  the  results  of  the  doctrine  in 
Mitchell's  case  will  be  that  not  only  books  and  papers,  but  the  most  confidential 
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privately  effected  between  the  parties,  with  a  design  of  pre- 
venting the  attorney  from  obtaining  his  costs,  the  court  will, 
notwithstanding  the  settlement,  and  though  the  attorney  has 
given  no  notice  of  his  claim  for  costs,  allow  him  to  go  on  and 
collect  them.  (Easquin  agt.  Knickerbocker  Stage  Co.,  ante,  293.) 

6.  The  court  interposes  upon  the  general  principle  that  it  is 
equitable  and  right  to  protect  the  attorney  against  a  dishonest 
combination  between  the  parties,  to  deprive  him  of  the  fruits 
of  his  labor  and  services.     (Id.} 

7.  The  charter  of  the  city  of  Brooklyn  does  not  authorize  the 
corporation  of  the  city,  nor  the  counsel  to  the  corporation,  to 
employ  associate  counsel  at  the  expense  of  the  city  beyond  the 
sum  of  $25.00  as  therein  specified.    (Hyde  agt.  Auditor  of 
Brooklyn,  ante,  339.) 

8.  A  settlement  of  an  action  privately  by  the  parties  to  it  before 
judgment,  where  it  appeared  to  have  been  done  without  col- 
lusion or  fraud,  to  deprive  the  attorney  of  the  defendant  of 
his  costs,  and  where  no  notice  was  given  by  the  defendant's 
attorney  of  his  claim  for  costs,  held  that  the  latter  had  no  lien 
on  the  fund  in  controversy,  and  could  not  collect  his  costs  by 
attachment  therefrom.     (McKenzie  agt.  McKenzie,  ante,  467.) 

See  CONTEMPT,  1.  2. 
See  DELAY,  1. 

BAIL. 

1.  In  the  case  of  the  death  of  the  principal  bail  may  be  exonerated 
from  their  liability  under  the  Code,  where  the  death  of  the 
principal  occurs  within  twenty  days  after  the  commencement 
of  the  action  against  the  bail,  or  within  such  further  time  as 
may  be  granted  by  the  court  for  the  surrender  of  the  princi- 
pal. Or,  under  the  Revised  Statutes,  where  such  death  occurs 
within  the  time,  (twenty  days)  allowed  to  answer  the  com- 
plaint after  the  service  of  the  summons  on  the  bail,  or  where 
the  complaint  is  not  served,  then  within  the  twenty  days 
allowed  for  an  appearance.  (Hayes  agt.  Berryman,  ante,  143.) 
See  GUARANTY. 

verbal  communication  between  attorney  and  client,  relating  to  the  action,  may  be 
on  pain  of  contempt  forced  from  the  attorney,  called  as  a  witness  on  the  trial,  on  the 
ground  that  the  court  only  is  to  judge  whether  the  communication  is  privileged  or 
not.  This  will  hardly  be  called  an  unspeakable  privilege  for  the  attorney. —  [En. 
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BANKING   CORPORATIONS. 

1.  The  provision  of  the  constitution  of  1846,  (art.  8,  §  7,)  impos- 
ing individual  liability  upon  stockholders,  embraces  banks 
specially  chartered  under  the  safety  fund  system.     (Matter  of 
Reciprocity  Bank,  22  N.  J.  JR.,  9.) 

2.  Where  the  power  to  amend  or  alter  is  contained  in  the  char- 
ter, it  may  be  exercised  by  the  legislature  in  any  mode  con- 
sistent with  the  constitution  for  the  time  being,  by  a  mere 
majority  vote,  although  originally  granted  under  a  constitu- 
tion requiring  a  two-thirds  vote.     (Id.} 

3.  A  married  woman  holding  stock  in  a  bank  is  within  the  act  (ch. 
226,  laws  1849)  to  enforce  the  liability  of  stockholders.     (Id.) 

4.  Where  a  safety  fund  bank  has  taken  a  surrender  of  shares  of 
its  stock  in  payment  of  debts,  and  has  subsequently  reissued 
them,  the  purchaser  cannot  avoid  liability  as  a  stockholder, 
on  the  ground  that  the  bank  had  no  right  to  deal  in  its  own 
stock.     (Id. ) 

5.  A  purchaser  of  bank  stock  under  the  act  of  1849,  must  be  one 
who  succeeds  to  a  personal  liability,  to  exonerate  the  original 
holder  and  owner,  which  is  not  the  case  where  the  bank  be- 
comes the  purchaser.     (Id.) 

6.  An  apportionment  of  debts  and  liabilities  among  the  stock- 
holders by  a  receiver  of  the  bank,  can  be  made  only,  when 
the  receiver  has  converted  the  assets  into  cash  (except  pre- 
vented by  pending  litigation  in  any  case)  and  has  declared  a 
dividend.     The  time  by  statute  in  which  this  may  be  done  is 
directory,  merely;  but  if  prolonged  beyond,  a  sufficient  reason 
must  be  given.     (Id.) 

7.  The  financial  officer  of  a  bank  is  not  disqualified  from  pur- 
chasing for  his  own  benefit  property  pledged  to  it  for  a  debt. 
He  discharges  his  duty  when  he  sees  to  it  that  the  sale  is  for 
a  price  sufficient  to  discharge  the  lien,  and  does  not  stand  aa 
trustee  for  any  profit  he  may  obtain  by  buying  at  that  price. 
(Smith  agt.  Lansing,  22  N.  YE.,  520.) 

8.  The  general  manager  of  a  bank  may  make  arrangements  to 
secure  for  himself  and  others  who,  at  its  request,  have  become 
its  sureties  for  money  deposited.     (Id.) 

9.  Where  the  cashier  of  a  bank  transmits  promissory  notes,  held 
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by  the  bank,  to  an  indorser,  to  enable  the  latter  to  obtain  an 
indemnity  from  the  maker,  in  the  absence  of  evidence  that  the 
cashier  is  restricted  in  his  authority,  he  acts  within  the  scope 
of  his  authority,,  and  the  bank  thereby  consents  to  be  bound 
by  the  indorser' s  acts,  and  to  that  extent  constitutes  him  its 
agent.  A  conveyance  of  property  in  such  case  by  the  maker 
to  and  in  the  name  of  the  indorser,  for  indemnity,  creates  a 
trust  for  the  payment  of  the  debt  due  the  bank,  and  the  latter 
can  control  the  property.  (BridenbecTter  agt.  Lowell,  32 
Barb.,  9.) 

10.  Under  the  decision  of  the  court  of  appeals  (Mechanics'  Sank 
case,  3  Kern.,  599)  an  assignee  of  a  certificate  of  stock  of  an 
incorporated   company   cannot   thereby  acquire   any   rights 
against  the  corporation  superior  to  those  possessed  by  the 
assignor.     He  is  to  be  deemed  an  assignee  of  a  thing  in  action 
not  negotiable,  and  as  succeeding  merely  to  the  rights  and 
equities  of  the  assignor.     (McCready  agt.  Rumsey,  ante,  271.) 

11.  This  rule  applied  to  this  case,  where  the  plaintiff,  as  assignee, 
brought  his  action  against  the  bank  organized  under  the  gen- 
eral banking  law  of  1838,  for  a  transfer  of  certificates  of  stock 
on  the  books  of  the  bank,  held  that  the  bank  might  assert  its 
lien  upon  the  stock  as  security  for  the  notes  given  for  the  stock 
subscription  by  the  assignor,  and  had  a  right  to  sell  the  stock 
to  obtain  payment  of  the  notes.     (Id.) 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  An  instrument,  by  which  a  railroad  corporation  promises  to 
pay  in  Boston  to  W.  S.  or  order,  "  $1000,  with  interest  semi- 
annually,  as  per  interest  warrants  hereto  attached,  as  the 
same  shall  become  due  ;  or  upon  the  surrender  of  this  note 
together  with  the  interest  warrants  not  due,  to  the  treasurer 
at  any  time  until  six  months  of  its  maturity,"  to  issue  stock 
in  exchange  therefor,  is  a  negotiable  promissory  note.    (Hodges 
agt.  Shuler,  22  N.  Y.  B.,  114.) 

2.  A  notice  of  non-payment  held  sufficient  to  charge  the  indorser, 
which  correctly  described  the  note,   (being  one  of  several 
which  were  all  alike  except  the  numbers, )  except  that  it  omit- 
ted to  state  the  number,  and  that  it  was  said  to  have  been 
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made  by  "  T.  H.  Treasurer,"  whose  signature,  with  that  of  the 
president,  was  affixed  to  the  note.     (Id.) 

3.  It  is  the  misfortune  of  the  indorser  if,  from  his  having  indorsed 
several  notes,  nearly  alike,  a  complete  description  of  one  of 
them  does  not  enable  him  to  identify  it.     (Id.} 

4.  To  estop  the  parties  to  a  bill  of  exchange  by  their  represent- 
ations in  respect  to  its  consideration  and  validity,  such  repre- 
sentations must  be  outside  of  the  face  of  the  bill.     The  recital 
in  the  bill  of  value  received,  and  its  endorsement,  do  not  estop 
the  acceptor  or  the  indorser  from  proving  that  the  acceptance 
and  indorsement  were  for  the  accommodation  of  the  drawer, 
and  that  the  bill  had  no  inception  until  its  usurious  discount 
by  the  plaintiff.     (Clark  agt.  Sisson,  22  N.  Y.  E.,  312.) 

5.  Where  the  statements  in  the  answer  preclude  the  defendants 
from  showing  that  the  note  sued  upon  was  transferred  by  the 
payees — a  corporation — without  a  previous  resolution  of  the 
board  of  directors  of  the  company  authorizing  such  transfer. 
(Ogden  agt.  Raymond,  5.  Bosw.,  16.) 

6.  The  owner  of  a  promissory  note  can  maintain  an  action  on  it, 
under  the  code,  in  his  own  name  against  the  makers,  although 
not  so  endorsed  that  he  can  sue  as  endorsee  by  the  rules  of  the 
common  law.     (Houghton  agt.  Dodge,  5  Bosw.,  326.) 

7.  Where  the  evidence  as  to  the  diligence  of  a  notary  to  find 
the  makers  of  a  note  in  order  to  demand  its  payment  at  matu- 
rity from  them  personally,  is  free  from  conflict,  the  question 
of  its  sufficiency  is  one  of  law.     (Adams  agt.  Leland,  5  Bosw., 
411.) 

8.  Where  an  indorser,  on  being  informed  by  the  holder,  pre- 
vious to  the  maturity  of  the  note,  of  his  intention  to  notify 
him  the  last  day  of  grace  in  the  afternoon,  to  make  him  holden, 
unless  he,  the  indorser,  would  say  it  was  "  all  right,"  said 
"  the  note  is  perfectly  good;  put  yourself  to  no  trouble,  it  is 
all  right,"  held,  that  this  was  sufficient  evidence  of  a  waiver 
of  demand  and  notice  of  non-payment,  to  go  to  the  jury;  and 
that  a  non-suit  was  improperly  allowed.     (Russell  agt.  Cronk- 
hite,  32  Barb.,  282.) 

9.  A  draft  on  a  bank,  payable  on  a  designated  day  after  its  date, 
must  be  presented  on  the  day  designated  for  payment,  in  order 
to  charge  the  drawer  for  non-payment,  unless  it  can  be  affirm- 
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atively  shown  that  he  had  no  funds  to  meet  it.     (Ransom  agt. 
Wheeler,  12  Abb.,  139.) 

10.  A  promissory  note  should  be  prosecuted  by  the  real  holder 
and  owner.     (Clark  agt.  Phillips,  ante,  87.) 

11.  An  agreement  made  at  the  maturity  of  a  note  between  the 
maker  and  holder,  that  on  payment  of  part  of  the  note,  and  an 
agreement  to  pay  the  residue,  with  interest,  four  months  there- 
after, to  extend  the  time  of  payment  of  such  residue  for  four 
months,  and  payment  and  acceptance  of  said  part  ($100,)  is 
not  a  sufficient  consideration  to  render  the  agreement  to  ex- 
tend the  time  of  payment  obligatory.     The  holder  of  the  note 
obtains  nothing  to  which  he  is  not  entitled,  and  the  maker 
parts  with  nothing  that  he  had  a  right  to  withhold.     (Fair- 
child  agt.  Warren,  ante,  187.) 

12.  A  bonafide  acceptor  of  an  accommodation  draft  for  the  benefit 
of  the  drawer,  is  not  estopped  from  setting  up  usury,  where  the 
drawer  represented  to  the  plaintiff  (a  third  person)  that  the 
draft  was  business  paper.     (Jackson  agt.  Fassitt,  ante,  279.) 

13.  Where  a  promissory  note  is  obtained  by  false  representa- 
tions, or  is  without  consideration,  or  is  misapplied,  and  the 
owner  and  holder  accepts  and  discounts  it  as  a  further  and 
additional  security  for  the  payment  of  a  debt  then  due  from 
the  payee,  he  cannot  recover  of  the  maker.     (Duncan  agt. 
Gosche,  ante,  344.) 

14.  Where  a  bond  of  indemnity  is  executed  by  the  obligors  to 
secure  the  payment  of  promissory  notes,  instead  of  indorsing 
the  notes,  and  is  so  recited  in  the  bond,  they  are  not  to  be 
treated  as  indorsers  in  case  of  the  non-payment  of  the  notes  ; 
their  obligations  arise  immediately  on  the  notes  not  being 
paid  at  maturity.     (Bacon  agt.  Hickok,  ante,  440.) 

15.  A  verbal  agreement  by  the  plaintiff,  to  renew  a  note  on 
which  the  action  is  brought,  contradicts  the  note,  and  is  not 
available  as  a  defence.     (Bailey  agt.  Lane,  ante,  475.) 

16.  An  accommodation  indorsement  is  as  valid  as  any,  where  the 
parties  for  whom  it  was  made  have  received  full  value,  accord- 
ing to  the  intention  of  the  indorser.     (Id.} 

See  PEINCIPAL  AND  AGENT,  2.  3.  4.  5.  6. 
See  ANSWER,  5.  6.  7.  8.  11. 

VOL.  XXI.  32 
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BOARD  OF  SUPERVISORS. 

1.  Where  the  subject  matter  of  an  account  is  within  the  jurisdic- 
tion of  the  board  of  supervisors  of  the  county  of  New  York, 
their  final  action  thereon,  in  settling  and  allowing  the  same, 
is  conclusive,  upon  the  comptroller  of  that  city,  notwithstand- 
ing ftie  broad  languge  of  §  6  of  the  act  of  April  15,  1857. 
(People  ex  rel.  Kelly  agt.  Haws,  ante,  lit.) 

2.  Accounts  for  services  rendered  in  actions  commenced  by  the 
district  attorney  of  the  county  of  New  York,  under  §  21  of  the 
Metropolitan  Police  Act,  do  not  come  within  the  jurisdiction 
of  the  board  of  supervisors  of  that  county ;  they  are  not  county 
charges,  but  Metropolitan  district  or  state  charges.     (Id.) 

3.  But  where  the  accounts  are  for  services  in  actions  brought 
by  the  commissioners  of  excise,  or  in  their  name,  they  come 
within  the  jurisdiction  of  such  board  of  supervisors,  and  on 
being  audited  and  settled  by  the  board  the  comptroller  of  the 
city  is  bound  to  pay  them.     (Id.) 

4.  An  act  authorizing  the  comptroller  of  the  city  of  New  York 
to  pay  a  party,  which  they  have  declared  to  be  entitled  to 
compensation  for  services  rendered  the  county,  the  amount 
when  it  shall  be  judicially  determined,  does  not  require  that 
an  ordinary  action  shall  be  commenced  against  the  board  of 
supervisors  and  a  judgment  recovered  in  it,  before  the  comp- 
troller shall  pay  any  amount.     This  judicial  determination 
may  be  and  is  properly  had  under  proceedings  upon  manda- 
mus.    (People  ex  rel.  McSpedon  agt.  Haws,  ante,  178.) 

5.  The  law  provides  for  the  action  of  a  board  of  supervisors  in  a 
judicial  character,  as  deciding  between  the  claimant  and  the 
county;  and  when  proof  is  presented  of  the  propriety  of  the 
claim,  it  also  contemplates  a  fair  decision  upon  the  accounts 
thus  presented.     When  this  is  done,  and  items  are  honestly 
rejected,  the  court  does  not  interfere  by  issuing  the  ivrit  of 
mandamus.     (People  ex  rel.  Hasbrouck  agt.  Board  Supervisors 
N.  Y.,  ante,  322.     Affirmed  at  general  term.} 

6.  But  when  the  board  of  supervisors  refuse  to  examine  the 
accounts,  for  some  cause  other  than  errors  in  the  accounts,  or 
want  of  proof  as  to  the  items,  then  the  writ  may  be  properly 
issued  to  compel  the  board  to  proceed  with  an  examination  and 
auditing  of  the  accounts.     (Id.)  • 
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7.  The  Kevised  Statutes  make  all  expenses  necessarily  incurred 
by  any  county  officer  in  executing  the  duties  of  his  office,  in 
cases  in  which  no  specific  compensation  therefor  is  provided 
by  law,  a  county  charge ;  and  all  such  accounts  shall  be  audited 
by  the  board.     (Id.) 

8.  Therefore  any  resolution  or  ordinance,  passed  by  any  board 
of  supervisors,  to  make  anything  a  prerequisite  to  their  per- 
forming the  duty  of  auditing  such  accounts,  is  without  autho- 
rity and  nugatory.     (Id.) 

CASE. 

1.  The  service  of  a  copy  of  the  case  and  exceptions  is  equivalent 
to  a  formal  notice  of  appeal  (following  the  case  of  Sherman  agt. 
Wells,  14  How.  Pr.  E.)     (Jackson  agt.  Fassitt,  ante,  279.) 

2.  After  a  case  or  exceptions  has  been  settled  and  filed  with  the 
clerk,  it  may  be  taken  prima  facie,  in  the  further  progress  of 
the  action,  as  evidence  of  the  facts  therein  appearing.     ( Van 
Bergen  agt.  Ackles,  ante,  314.) 

3.  Until  the  time  (ten  days  or  its  extension)  expires,  to  file  the 
case  after  settlement,  it  cannot  be  noticed  for  argument.     Ex- 
tending the  time  to  file  a  case  is  equivalent  to  extending  the 
time  to  print.     (Donohue  agt.  Hicks,  ante,  438.) 

4.  Where  the  respondent  served  his  notice  of  motion  to  strike  the 
cause  from  the  calendar,  and  for  judgment,  within  the  ten  days 
which  the  appellant  had  to  file  his  case,  held  irregular.    (Id. ) 

See  APPEAL,  5.  t.  8.  20. 


CAUSE  OF  ACTION. 

1.  A  claim  against  a  broker  for  damages  for  having  fraudulently 
sold  land,  cannot  be  united  with  a  claim  against  the  purcha- 
ser for  a  reconveyance  or  accounting.     ( Gardner  agt.  Ogden, 
22  N.  Y.  E.,  327.) 

2.  A  complaint  which  states  that  the  defendants  as  agents  of 
the  plaintiff  on  settlement  with  a  third  person  received  a  note 
for  the  plaintiff  which  was  paid  to  them  at  maturity,  and  they 
refuse  to  pay  over  the  money,  states  facts  sufficient  to  consti- 
tute a  cause  of  action,   although  it  does  not  state  how  the 
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third  person  became  indebted  to  the  defendants.     (Bates  agt. 
Cobb,  5  Bosw.,  29.) 

3.  Where  an  agent  or  officer  of  a  corporation  in  good  faith,  and 
in  the  proper  discharge  of  his  duty,  makes  use  of  his  own 
chattels,  or  applies  his  own  money,  for  the  proper  uses  of  the 
corporation,  he  may  recover  for  such  use  or  the  money.  (Eider 
agt.  Union  India  Rubber  Co.,  5  Bosw.,  85.) 

4.  Where  the  chattels  of  one,  by  his  consent,  come  to  the  posses- 
sion of  and  are  used  by  another  until  worn  out  and  rendered 
valueless,  the  owner  may  recover  the  fair  value  of  such  use, 
unless  it  be  proved  that  the  permission  was  given  and  accepted 
as  a  gratuity,  with  no  expectation  of  reward.     (Id.) 

5.  In  an  action  by  a  judgment  creditor  to  set  aside  a  deed  of 
real  estate  made  by  the  defendant  in  such  judgment,  as  made 
with  intent  to  defraud  creditors,  it  is  essential  that  an  execu- 
tion should  have  been  issued  on  such  judgment  before  suit 
brought.     And  unless  the  complaint  avers  the  fact  of  issuing 
such  execution,  it  will  not  state  facts  sufficient  to  constitute 
a   cause  of  action.     If  the   execution   is   issued   after   suit 
brought,  that  fact  cannot  be  made  a  part  of  the  plaintiif  's 
case  either  by  amendment  or  a  supplemental  complaint.     (Me 
Culloch  agt.  Colby,  5  Bosw.,  477.) 

6.  A  cause  of  action  against  a  husband,  entitling  the  plaintiif  to 
a  recovery  of  money  from  him,  cannot  be  joined  with  a  claim  to 
charge  the  separate  estate  of  the  wife  for  such  claim.     (Palen 
agt.  Lent,  5  Bosw.,  713.) 

7.  Where  goods  have  been  wrongfully  taken  from  the  posses- 
sion of  one  who  held  a  part  of  them  as  consignee  and  a  part 
as  owner,  and  he  assigns  them  and  the  right  to  take  posses- 
sion to  the  consignor  and  former  owner,  the  assignee  cannot 
maintain  an  action  to  recover  possession  from  the  wrong-doer, 
he  not  having  the  possession  of  the  property.  (Nash  agt.  Fred- 
ericks, 12  Abb.,  147.) 

8.  The  right  to  maintain  an  action  for  a  violation  of  a  trade 
mark,  does  not  depend  upon  the  defendant's  intention  to  vio- 
late it.     It  is  sufficient  that  it  has  been  actually  violated. 
(Dale  agt.  Smithson,  12  Abb.,  237.) 

9.  A  cause  of  action  which  accrues  to  a  party  by  reason  of  fraud 
practiced  upon  him  in  procuring  his  execution  to  a  convey- 
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ance  and  to  part  with  his  possession  of  the  premises,  is  not 
assignable.     (McMahon  agt.  Allen,  12  Abb.,  275.) 

10.  A  complaint  may  unite  legal  and  equitable  causes  of  action, 
and  if  the  evidence  sustains  either  the  legal  or  equitable  cause 
of  action,  judgment  should  be  rendered  accordingly,  whether 
the  cause  be  tried  at  the  circuit  or  at  special  term.    ( This  over- 
rules the  decision  made  at  special  term,  20  How.  Pr.  R.,  424.) 
(New  York  Ice  Co.  agt.  Northwestern  Ins.  Co.,  ante,  296,  court 
of  appeals. ) 

11.  The  legislature  has  united  law  and  equity  to  the  fullest 
extent,  and  its  constitutional  power  to  do  so  is  now  firmly 
settled.     (Id.) 

12.  Rubens  agt.  Joel,  (  13  N.  Y.  R.,  488,)  is  an  authority  for  the 
rule  that  a  creditor  at  large  cannot  sustain  a  creditor's  action, 
and  for  nothing  more.     (Dobson  agt.  Pearce,  12  N.  Y.  R.,  166, 
and  Phillips  agt.  Gorham,  17  N.  Y.  R.,  270,  reaffirmed.)     (Id.) 

See  PRINCIPAL  AND  AGENT,  1. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  6. 

See  COMPLAINT,  8.  9.  10.  11.  12. 

See  COUNTER-CLAIM,  5.  6. 

See  SET-OFF,  2.  3.  4. 

CENTRAL  PARK. 
See  MUNICIPAL  CORPORATIONS,  3. 

CERTIORARI. 

See  JURISDICTION,  3.  4. 

See  CRIMINAL  LAW,  12.  13.  14. 

CHATTEL  MORTGAGE. 

1.  Parol   evidence  is   admissible  to  show  that   the   property 
described  in  the  mortgage  of  which  a  portion  only  was  in  the 
mortgagor's  possession,  was  purchased  by  the  mortgagor  just 
prior  to  the  giving  of  the  mortgage,  a  part  only  of  which  had 
been  delivered  to  him.     (Galen  agt.  Brown,  22  N.  Y.  R.,  37.) 

2.  The  mortgagee  of  chattels  which  have  been  sold  under  exe- 
cution against  the  mortgagor,  who  was  in,  and  entitled  to 
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possession  until  default,  cannot  maintain  an  action,  in  the 
nature  of  trespass  or  trover,  for  the  value  of  the  property. 
But  it  seems,  that  the  mortgagee  in  a  proper  action  may  recover 
damages  for  suoh  injury  to  his  reversionary  interest  in  the 
property  as  the  evidence  may  establish.  (  Goulet  agt.  Asseler, 
22  N.  YR.,  225.) 

3.  In  an  action  by  the  mortgagee  of  chattels,  after  forfeiture, 
against  the  mortgagor,  or  a.  party  having  his  rights,  for  the 
chattels,  the  plaintiff  is  not  entitled  to  recover  their  full  value, 
but  is  limited  to  the  amount  of  the  debt.     (Parish  agt.  Wheeler, 
22  N.  Y.  JR.,  494.) 

4.  Assignments  of  chattel  mortgages  are  not  required,  under 
the  statute  (3  E.  8.,  222,  5th  ed.)  to  be  filed.     Neither  chattel 
mortgages  nor  assignments  are  required,  by  the  statute,  to 
be  filed  as  against  an  execution  creditor  of  the  mortgagee. 
(Baxter  agt.  Gilbert,  12  Abb.,  97.) 

5.  A  chattel  mortgage  is  not  cancelled,  as  against  the  assignee 
of  the  mortgagee,  where  the  mortgagor  subsequent  to  the 
assignment,  conveys  by  a  bill  of  sale  to  the  mortgagee,  the 
property  mortgaged.     (Id.} 

6.  A  chattel  mortgage  is  fraudulent  and  void  as  against  credi- 
tors, where  it  is  given  with  the  purpose  and  effect  of  allowing 
the  mortgagor  to  continue  in  possession,  and  to  sell  the  pro- 
perty mortgaged  at  retail  and  receive  the  proceeds  to  his  own 
use;  even  where  the  instrument  does  not  on  its  face  express 
such  intent,  but  it  is  proved  by  sufficient  evidence  de  hors  the 
instrument.     (Marston  agt.  Vultee,  12  Abb..,  143.) 

See  COUNTER-CLAIM,  1. 

CHOSES  IN  ACTION. 

See  MORTGAGE  SECURITY,  2. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  6. 

COMMISSIONERS  OP  HIGHWAYS. 

1.  Under  the  statute,  (Laivs  of  1847 ,  §  1,)  the  electors  of  a  town, 
at  an  annual  town  meeting,  have  authority  by  a  resolution  to 
determine  to  return  to,  or  have  but  one  commissioner  of  high- 
ways for  the  town,  instead  of  three,  after  the  terms  of  those  in 
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office  shall  have  expired.     And  the  vote  of  the  electors  on 
such  a  resolution  is  not  invalid  or  irregular,  because, 
1st.  The  resolution  was  put  to  vote  and  adopted  by  the  elec- 
tors after  the  town  meeting  had  been  opened,  and  the  bal- 
loting had  progressed  for  some  time,  and  votes  had  been  cast 
for  an  individual  as  a  commissioner  of  highways,  but  before 
the  poll  was  closed. 

2d.  Because,  the  resolution  was  put  to  vote  and  adopted  from 
the  piazza  of  the  hotel,  to  the  voters  outside,  while  the  meeting 
and  balloting  was  held  inside  the  hotel.  And 
3d.  Because  the  clerk  of  the  board,  under  the  directions  of  the 
presiding  officers  of  the  board  put  the  vote,  and  declared  it 
carried,  instead  of  a  presiding  officer.  (People  ex  rel.  Kniffin 
agt.  Tabor,  ante,  42.) 


COMPLAINT. 

1.  Where  the  creditors  of  a  partnership  bring  an  action  against 
the  latter  and  their  general  assignee,  to  remove  the  assignee 
and  procure  the  appointment  of  a  receiver,  and  compel  a  dis- 
tribution of  assets,  the  complaint  should  be  made  as  defi- 
nite and  certain  in  stating  the  several  causes  of  action  as  is 
requisite  in  an  action  to  recover  a  judgment  in  personam  for 
the  same  cause  of  action.     (Gray  agt.  Kendall,  5  Eosw.,  666.) 

2.  Where  several  persons  not  united  in  interest,  join  as  plain- 
tiffs in  an  action,  the  complaint  must  be  verified  by  the  oaths 
of  the  plaintiffs  severally,  who  are  not  united  in  interest.  (Id.) 

3  It  is  not  necessary  that  a  corporation  plaintiff  should  allege 
in  the  complaint  that  the  plaintiff  is  a  corporation.  Nor  is  it 
necessary,  in  declaring  against  a  corporation,  to  allege  that 
the  defendant  is  a  corporation.  (Lighte  agt.  The  Everett  Fire 
Ins.  Co.,  5  Bosw.,  716.) 

4.  Where  a  receiver  of  an  insolvent  corporation  in  an  action 
upon  a  promissory  note  given  to  the  corporation,  in  the  first 
count  of  the  complaint  alleges  the  note  to  have  been  executed 
and  delivered  to  the  company  as  and  for  a  part  of  its  capital 
stock;  and  in  the  second  alleges  it  to  have  been  given  for  the 
premium  upon  a  policy  of  insurance,  and  as  an  agreement  to 
contribute  ratably  to  the  losses  and  expenses  of  the  company, 
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the  complaint  is  not  unnecessarily  repetitious,  and  does  not 
violate  any  provision  of  the  Code.  (Birdseye  agt.  Smith,  32 
Barb.,  217.)" 

5.  A  complaint  stating  that  the  plaintiff  was  sheriff,  &c.;  that  on, 
&c.,  he  received  a  warrant  of  attachment  duly  issued,  &c., 
describing  it;  that  on,  &c.,  he  attached  certain  personal  pro- 
perty belonging  to  another  in  the  hands  of  the  defendant,  des- 
cribing it,  "  whereupon  the  plaintiff  became  entitled  to  receive 
from  the  defendant,  and  he  became  answerable  to  the  plain- 
tiff, or  to  account  to  him  for  said  property,  which  he  refused 
to  pay  over  to  the  plaintiff,  or  to  account  to  him  for,  to  his 
damage,  &c.,  held  on  demurrer,  that  the  statement  as  to  the 
official  character  of  the  plaintiff,  was  sufficient  to  show  his 
capacity  to  maintain  the  action;  and  that  the  complaint  was 
sufficient  in  form  in  other  respects.     (Kelly  agt.  Breusing,  32 
Barb.,  601.) 

6.  It  is  not  a  sufficient  ground  of  demurrer  to  a  complaint  that 
a  copy  of  the  instrument  for  the  payment  of  money,  on  which 
the  action  is  brought,  is  given  in  a  foreign  language.     It  is 
better  in  such  case  to  describe  the  instrument  according  to 
its  legal  effect.     (Nourny  agt.  Dubosty,  12  Abb.,  128.) 

7.  Where  the  stockholders  of  a  corporation  have  become  perso- 
nally liable  for  the  corporate  debts,  and  one  who  is  also  a 
judgment  creditor  of  the  corporation  to  an  amount  exceeding 
his  liability  as  a  stockholder,  brings  his  action  against  the  cor- 
poration, its  other  stockholders,  and  its  other  creditors,  to  as- 
certain the  rights  and  liabilities  of  the  parties,  and  to  set-off  his 
liability  against  his  judgment,  and  to  restrain  other  litigation 
among  the  parties,  and  payments  by  the  stockholders  of  their 
individual  liability,  the  complaint  should  state  that  the  plain- 
tiffs were  stockholders  during  all  the  time  when  the  demands 
of  the  different  creditors  accrued ;  the  time  when  the  different 
stockholders  acquired   their  stock,   and  the  time  when  the 
demands  of  the  creditors  who  are  made  defendants  accrued, 
or  sufficient  to  show  that  all  the  defendants  who  are  stock- 
holders,  are  liable  to  contribute  to  the  payment  of  the  de- 
mands of  some  of  the  creditors,  and  that  some  of  the  stock- 
holders are  liable  to  contribute  to  all  the  demands  of  all  the 
creditors.     It  should  also  show  the  grounds  on  which  the 
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stockholders  are  individually  liable  for  the  corporate  debts. 
(Geery  agt.  N.  Y.  &  Liverpool  St.  Ship  Co.,  12  Abb.,  268.) 

8.  Where  the  notice  in  the  summons  is  under  sub.  two,  of  §  129 
of  the  Code,  asking  for  relief,  and  the  complaint  is  on  contract 
or  in  part  on  contract,  calling  for  the  recovery  of  a  specific 
sum  of  money;  such  part  of  the  complaint  may  be  stricken  out 
on  motion.     (Campbell  agt.  Wright,  ante,  9.) 

9.  But  it  seems,  in  such  case  where  the  defendant  demurs  to  the 
complaint,  he  waives  his  remedy  to  strike  out.     (Id.) 

10.  Where  the  allegations  of  fraud  in  the  complaint,  although 
contained  in  a  separate  count,  are  not  the  gravamen  of  the 
action,  but  alleged  to  show  the  plaintiff's  right  to  rescind  the 
agreement,  for  the  value  of  his  work  performed  and  for  the 
money  paid,  which  are  counted  upon  separately,  they  may  be 
properly  joined  in  the  complaint,  without  any  reference  to  their 
arising,  or  not  arising,  "  out  of  the  same  transaction."     (Id.) 

11.  Where  breaches  of  an  agreement  are  relied  on  as  the  founda- 
tion of  an  action,  sufficient  of  the  agreement  must  be  set  forth 
in  the  pleading,  that  the  court  may  see  that  the  breaches 
actually  exist,  and   to  what  extent.     (Lynch  agt.  Murray, 
ante,  154.) 

12.  Where  a  complaint  asks  for  compensation  in  damages  for 
the  alleged  wrongful  withholding  of  a  cetificate  of  an  election 
to  an  office,  and  keeping  the  plaintiffs  out  of  office,  and  also 
that  the  election  certificate  of  the  defendants  be  declared  null 
and  void,  it  will  be  dismissed  where  it  is  evident  that  the  prin- 
cipal relief  asked  for  is  the  judgment  of  the  court  on  the  ques- 
tion of  the  right  and  title  to  the  office, — which  must  be  tried  by 
quo  warranto.     (Hartt  agt.  Harvey,  ante,  382.) 

See  CAUSE  OF  ACTION,  2.  5.  10.  11.  12. 
See  MARRIED  WOMEN,  6. 
See  AMENDMENT,  1.  3. 
See  DEMURRER,  2-.  3.  4. 
See  ARREST,  15.  16.  IT. 

CONSTITUTIONAL  LAW. 

1.  The  act  in  relation  to  capital  punishment  (ch.  410  of  1860) 
in  80  far  as  it  attempts  to  subject  to  the  new  punishment,  of 
death  and  previous  imprisonment  at  hard  labor,  persons 
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already  under  conviction  of  murder,  is  ex  post  facto  and  void, 
under  the  constitution.  (Hartung  agt.  The  People,  22  N.  Y. 
11,  95.) 

2.  The  statute  (April,  1860)  prohibiting  certain  exhibitions  and 
plays  on  Sunday,  is  not  unconstitutional,  because,  the  legisla- 
ture are  the  sole  judges  of  the  acts  proper  to  be  prohibited 
with  a  view  to  the  public  peace,  and  as  obstructing  religious 
worship,  and  bringing  into  contempt  the  religious  institutions 
of  the  people.     (Lindenmuller  agt.  The  People,  ante,  156.) 

3.  The  legislature  having  declared  substantially  that  Sunday 
theatres  are  a  nuisance,  and  come  within  the  description  of 
acts  and  practices  which  are  not  protected  by  the  constitu- 
tion, the  court  could  not,  if  it  would,  review  their  discretion 
and  sit  in  judgment  upon  the  expediency  of  their  acts.     (This 
agrees  with  People  agt.  Hoym,  20  How.,  16  N.  Y.  Superior 
Court,  HOFFMAN,  Justice.)     (Id.) 

See  BANKING  CORPORATIONS,  1.  2. 
SEE  ATTORNEYS  AND  COUNSELLORS,  2. 
See  MUNICIPAL  CORPORATIONS,  2. 

CONTEMPT. 

1.  The  adjudication  of  a  court  or  a  judge  upon  the  question  of 
contempt,  or  no  contempt,  where  they  have  jurisdiction,  is 
final,  and  cannot  be  reviewed  on  appeal.     (Mitchell's  Case,  12 
-466.,  249.) 

2.  The  refusal  of  a  witness  to  produce  papers  acknowledged  to 
be  in  his  possession,  on  the  ground  that  it  would  be  a  breach 
of  his  privilege  as  attorney,  is  assuming  the  right  of  deter- 
mining for  himself  the  question  of  privilege,  which  is  not  his 
province,  but  that  of  the  court;  and  the  refusal  to  produce 
such  papers,  is  a  contempt.     (Id.) 

3.  On  habeas  corpus  this  court  cannot  inquire  into  the  merits  of 
an  order  of  commitment  for  contempt,  but  only  whether  the 
court  had  jurisdiction  to  make  the  order,  and  whether  a  con- 
tempt is  specially  and  plainly  charged   in  the  commitment 
(People  ex  rel.  Hackley  agt.  Kelly,  ante,  54.) 

4.  Where  the  judgment  of  this  court,  at  general  term,  upon  pro- 
ceedings on  certiorari,  amongst  other  things,  ordered  that  the 
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defendant,  Thomas  Kearney,  deliver  to  the  relators  the  infant 
children,  Catharine  Laffin  and  Mary  Ann  Laffin,  who  were 
adjudged  to  be  entitled  to  their  custody  and  care,  (see  19  Bow. 
Pr.  E.,  493,)  and  upon  demand  by  the  relators  of  the  defend- 
ant for  the  delivery  up  of  such  children  in  pursuance  of  such 
judgment,  and  a  refusal  by  the  defendant  to  comply  with  such 
demand, 

Held,  on  proceedings  upon  attachment  against  the  defend- 
ant, by  which  it  appeared  that  the  defendant  had  removed  the 
children  to  a  foreign  country  pending  the  certiorari,  that  the 
defendant  was  in  contempt,  and  must  suffer  the  consequences. 
(People  ex  rel.  Brooklyn  School  agt.  Kearney,  ante,  74.) 

5.  A  commitment  of  a  witness  for  contempt  in  refusing  to  answer 
a  question,  must  show  on  its  face  that  the  court  or  body  pro- 
pounding the  question  was  properly  organized,  and  also  that 
some  action  or  matter  was  pending  before  such  court  or  body 
in  relation  to  which  the  witness  was  sworn,  and  that  the  court 
or  body  had  jurisdiction  of  the  subject  matter.     (Matter  of 
Hackley,  103.) 

6.  Courts  are  bound  to  take  judicial  notice  of  the  various  courts 
established  by  law,  and  of  the  judges  presiding  over  them, 
but  it  is  otherwise  in  the  case  of  bodies  not  continuous  in 
their  nature,  such  as  grand  juries,  &c.     (Id.} 

See  DEED,  4. 

CONTRACT. 

1.  A  contract  under  seal  is  well  executed  to  bind  the  firm  by  one 
partner  on  behalf  of  the  firm,  with  the  consent  of  the  rest. 
(Pettis  agt.  Bloomer,  ante,  317.) 

2.  Where  the  plaintiffs  agreed  to  pay  the  defendant  $500  if  he 
would  remove  a  certain  building  before  a  specified  day,  and 
the  defendant  agreed  to  pay  them  $10  a  day  for  every  day 
that  should  elapse  after  that  day  without  a  fulfilment  of  the 
contract,  held  that  there  was  mutuality  in  the  contract,  and 
the  obligations  were  reciprocal,  establishing  a  valid  conside- 
ration.    (Id.) 
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1.  A  corporation  is  a  person,  within  the  meaning  of  the  statute 
of  limitations,  in  actions  commenced  by  the  people.     (People 
agt.  The  Rector,  &c.  of  Trinity  Church,  N.  Y.,  22  N.  Y.  R.,  44.) 

2.  Though  a  superintendent  of  the  poor  is  a  corporation  (under 
the  statute)  he  is  not  an  incorporated  company.     The  statute 
it  seems,  by  incorporated  companies,  intends  those  only  which 
are  composed  of  individuals  associated  together  for  private 
purposes.     (Coats  agt.  The  People,  22  N.  Y.  R.,  245.) 

The  powers  of  railroad  and  other  corporations  discussed. 
(Bissell  agt.  The  Mich.  S.&N.  Ind.  R.  R.  Cos.,  22  N.  P.  JR.,  258.) 

3.  Where  a  corporation  is  defendant  in  an  action,  the  opposite 
party  is  entitled  to  be  a  witness  in  his  own  behalf.    (La  Farge 
agt.  Exchange  Fire  Ins.  Co.,  22  N.  Y.  R.,  352.) 

4.  One  to  whom  stock  has  been  apportioned  in  a  manufacturing 
corporation  organized  under  the  general  law  (ch.  40  of  1848) 
is  a  stockholder,  although  no  certificate  has  been  issued,  and 
the  apportionment  was  made  for  him,  to  an  agent,  who  sub- 
scribed at  his  request.     (Burr  agt.  Wilcox,  22  N.  Y.  R.,  551.) 

5.  As  soon  as  the  corporation  has  any  property  or  valuable  fran- 
chise, the  members  become  stockholders  in  proportion  to  their 
respective  interests.     The  certificate,  or  scrip,  is  not  a  transfer 
from  the  corporation,  but  merely  evidence  of  an  existing  right. 
(Id.) 

6.  The  stockholder  is  liable  for  interest  upon  an  amount  equal 
to  his  stock,  from  the  commencement  of  a  suit  against  him,  to 
enforce  his  individual  responsibility.     (Id.) 

7.  Where  four  out  of  seven  trustees  and  directors  of  a  manufac- 
turing corporation  sold  the  entire  property  of  the  corporation, 
(except  its  real  estate,)  and  transferred  to  the  purchasers  the 
whole  business  of  the  corporation,  without  and  against  the  con- 
sent of  the  other  trustees  and  the  corporators, 

Held,  that  the  transfer  was  without  power,  and  a  violation  of 
the  trust  and  confidence  reposed  in  the  trustees  and  directors  of 
the  corporation.  (This  decision  affirms  that  at  special  term,  20 
How.  Pr.  R.,  199.)  (Abbot  agt.  Amer.  Hard  Rubber  Co.,  ante,  193. ) 

8.  A  claim  against  all  the  persons  who  compose  a  corporation, 
jointly,  cannot  be  pleaded  as  a  set-ofF,  as  against  a  claim  made 
by  the  corporation  as  such.  (N.  Y.  Ice  Co.  agt.  Parker,  ante,  302.) 
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9.  The  law  forbids  transfers  of  property  by  corporations  in  con- 
templation of  insolvency.     And  suffering  a  creditor  to  obtain 
judgment,  while  the  corporation  is  insolvent,  with  a  view  to 
give  such  creditor  a  preference,  is  illegal,  as  resulting  in  the 
transfer  of  the  property  of  the  corporation.     (Galway  agt.  U. 
S.  Steam  Sugar  Refining  Co.,  ante,  313.) 

10.  The  charter  of  the  city  of  Brooklyn  does  not  authorize  the 
city,  nor  the  counsel  to  the  corporation,  to  employ  associate 
counsel  at  the  expense  of  the  city  beyond  the  sum  of  $2,500,  as 
therein  specified.     (Hyde  agt.  Auditor  of  Brooklyn,  ante,  339.) 

11.  The  statutory  provisions,  which  render  void  transfers  by 
corporations  who  have  refused  specie  payments,  or  in  contem- 
plation of  insolvency  (2  R.  S.,  oth  ed.,  600,  §4)  is  applicable 
to  manufacturing  companies.     (Heroy  agt.  Kerr,  ante,  409.) 

12.  In  reference  to  actual  insolvency,  neither  its  publicity  nor 
knowledge  by  the  transferee  is  essential  to  make  the  transfer 
void.     (Id.) 

13.  But  knowledge  of  the  imminency  of  such  insolvency,  mere 
expectation  of  its  occurrence,   or  even  embarrassments,  ought 
not  to  prejudice  an  honest  customer,  where  the  insolvency 
has  not  actually  occurred,  or  the  affairs  of  the  company  remain 
in  the  hands  of  its  officers  in  the  usual  course  of  business, 
without  the  interference  of  a  court.     Neither  is  insolvency  a 
convertible  term  for  a  mere  refusal  to  pay,  although  the  latter 
may  be  evidence  of  it.     (Id.) 

14.  Where  the  insolvency  of  the  company  is  not  one  of  the  issues 
made  by  the  pleadings,  the  judge,  before  whom  the  cause  is 
tried,  is  not  bound  to  pass  primarily  upon  it.     If  important  to 
have  that  question  passed  upon  (being  in  issue,  but  not  by 
the  pleadings)  the  request  should  be  made  on  the  trial  before 
the  decision,  or  by  a  motion  afterwards  to  have  the  same  in- 
serted, or  upon  the  settlement  of  the  case  when  the  opposite 
party  could  be  present.     (Id.) 

See  BANKING  CORPORATIONS. 

See  NEGLIGENCE,  3.  4.  5. 

See  PRINCIPAL  AND  AGENT,  1. 

See  COMPLAINT,  3.  7. 

See  PARTIES,  6.  7. 

See  STATUTE  OF  LIMITATIONS,  4. 
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COSTS. 

1.  Rule  as  to  costs  stated,  as  against  or  in  favor  of  trustees,  as 
between  them  and  the  cestuis  que  trust,  and  as  between  them- 
selves.    (Duffy  agt.  Duncan,  32  Barb.,  587.) 

2.  In  the  taxation  of  costs  in  reference  to  regulating  and  open- 
ing streets,  &c.,  iu  the  city  of  New  York,  the  bill  must  set 
forth  the  items  and  particular  services  charged.     The  county 
clerk,  however,  has  no  power  to  tax  such  costs.     (Central 
Park  Case,  12  Abb.,  107.) 

3.  A  party  to  an  action  in  the  New  York  Common  Pleas,  who  is 
a  resident  of  the  state,  cannot  be  required  to  give  security  for 
costs,  on  the  ground  that  he  is  not  a  resident  of  the  city  and 
county  of  New  York.     (Eobb  agt.  McDonald,  12  Abb.,  213.) 

4.  Where  the  court  appoints  a  stenographic  reporter  at  the  trial, 
and  orders  the  expenses  to  be  borne  equally  by  the  parties,  they 
cannot  be  taxed  as  a  disbursement  by  the  prevailing  party. 
(Arnoux  agt.  Phelan,  ante,  88.) 

5.  A  delay  of  seven  years,  by  an  attorney,  before  moving  to  set 
aside  a  satisfaction  of  a  judgment,  and  to  enforce  his  lien  for 
costs,  is  fatal  to  his  application.  ( Winans  agt.  Mason,  ante,  153.) 

6.  Where  the  plaintiff's  attorney  gets  the  consent  of  the  defend- 
ant to  discontinue  the  action,  without  the  knowledge  of  the 
defendant's  attorney,  but  enters  no  order,  nor  gives  any  notice 
of  discontinuance,  the  plaintiff  must  pay  all  subsequent  costs 
made  by  the  defendant's  attorney  in  noticing  the  cause,  taking 
default,  &c.     (Pilger  agt.  Gou,  ante,  155.) 

7.  Where,  in  an  action  of  trespass  on  land,  the  defendants  jus- 
tified on  the  ground  that  the  locus  in  quo  was  a  public  high- 
way, and  one  of  them,  as  overseer  of  highways,  had  been 
directed  by  a  warrant  issued  by  the  commissioners  of  high- 
ways, to  go  on  and  work  the  road,  and  that  the  other  defend- 
ants were,  by  the  directions  of  the  overseer,  aiding  and  assist- 
ing him, 

Held,  on  a  verdict  and  judgment  for  defendants,  that  they 
were  entitled  under  the  statute  (2  E.  S.,  617,  §  24,  1st  ed.,}  to 
double  costs.  ( Van  Bergen  agt.  Ackles,  ante,  314.) 

8.  Where  a  foreign  corporation  file  security  for  costs  on  com- 
mencing their  action,  there  is  no  further  authority  to  require 
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further  or  new  security  in  case  of  the  future  insolvency  of  the 
first.  (Slater  Sank  agt.  Sturdy,  ante,  436.) 
9.  A  settlement  of  an  action  privately  by  the  parties  to  it  before 
judgment,  where  it  appeared  to  have  been  done  without  col- 
lusion or  fraud,  to  deprive  the  attorney  of  the  defendant  of 
his  costs,  and  where  no  notice  was  given  by  the  defendant's 
attorney  of  his  claim  for  costs,  held  that  the  latter  had  no  lien 
on  the  fund  in  controversy,  and  could  not  collect  his  costs  by 
attachment  therefrom.  (HcKenzie  agt.  McKenzie,  ante,  467.) 

See  RECEIVER,  1.  2.  3.  4.  5. 

See  ATTORNEYS  AND  COUNSELLORS,  5.  6. 

See  MORTGAGE  FORECLOSURE,  6.  7.  8. 

See  SHERIFF,  3.  4.  5. 

COUNTER-CLAIM. 

1.  In  an  action  for  the  conversion  of  personal  property,  claiming 
its  value  by  a  mortgagee  entitled  to  the  possession  as  between 
him  and  the  mortgagor,  the  defendant  cannot  set  up  as  a 
counter-claim,  a  lien  upon  the  property  for  its  keeping,  under 
an  agreement  between  him  and  the  mortgagor,  made  prior  to 
the  execution  of  the  mortgage,  although  when  such  agree- 
ment was  made  the  property  was  under  a  mortgage  to  the 
same  mortgagee,  which  had  become  inoperative  by  a  failure 
to  renew  it  during  the  possession  by  the  defendant.     (BisseU 
agt.  Pearse,  ante,  130.) 

2.  A  counter-claim  may  be  pleaded  in  an  action  for  the  posses- 
sion of  personal  property.  (Brown  agt.  Buckingham,  ante,  190.) 

3.  Where  the  defendant  alleged  in  his  answer,  as  a  counter- 
claim, that  the  sale  and  delivery  of  silk  by  defendant  to  plain- 
tiffs alleged  in  this  answer,  arose  out  of  the  contract  and 
transaction  set  forth  in  the  complaint, 

Held,  that  this  might  be  so,  but  no  physical  fact  capable  of 
being  established  by  evidence,  being  stated  which  showed  it, 
and  the  averment  being  a  mere  conclusion  of  law,  it  was  in- 
sufficient to  constitute  a  counter-claim.  (Id.) 

4.  In   an  action  upon  a  penal  bond  for  the  payment  of  rent, 
which,  in  a  certain  lease,  was  covenanted  by  the  defendants, 
to  be  paid  for  the  privilege  of  collecting  wharfage  accruing 
from  the  use  of  certain  piers, 
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Held,  that  the  defendants  could  not  setup  as  a  counter-claim 
the  erection  of  certain  fixtures  on  the  piers,  of  which  they 
claimed  to  be  owners,  and  which  they  alleged  they  were  enti- 
tled to  remove;  but  the  plaintiffs  forbade  such  removal,  and 
prevented  the  same,  and  took  possession  thereof.  (Mayor, 
&c.  New  York  agt.  Parker  Vein  Steamship  Co.,  ante,  289.) 

5.  The  rule  settled  by  the  court  of  appeals  in  Walter  agt.  Ben- 
nett, (16  N.  YE.,  250,)  that  when  the  cause  of  action  is  alle- 
ged as  a  tort,  there  can  be  no  recovery  as  upon  contract, 
although  the  facts  alleged  would   have  sustained   such  an 
action,  is  equally  applicable  to  a  counter-claim.     (Id.} 

6.  In  an   action   for  the  foreclosure  of  a  mortgage  given  for 
purchase  money,  the  mortgagor,  in  possession  of  the  premises, 
cannot  set  up  as  a  counter-claim  that  a  part  of  the  house  on 
the  lot  and  some  of  the  fence  did  not  stand  upon  the  lot  when 
conveyed,  but  belonged  to  some  other  person  than  the  gran- 
tor, therefore  the  latter  is  liable  in  damages.     (Burke  agt. 
Nichols,  ante,  459.) 

COVENANTS. 
See  DEED,  1. 
See  COMPLAINT,  11. 

CRIMINAL  LAW. 

1.  The  act  in  relation  to  capital  punishment  (ch.  410,  of  I860,) 
in  so  far  as  it  attempts  to  subject  to  the  new  punishment  of 
death  and  previous  imprisonment  at  hard  labor,  persons  already 
under  conviction  for  murder,  is  ex  post  facto  and  void  under 
the  constitution.     (Hartung  agt.  The  People,  22  N.  Y.  JR.,  95.) 

2.  The  repeal  of  a  law  imposing  a  penalty,  though  it  takes  place 
after  conviction,  arrests  the  judgment,  and  when  the  repeal  is 
after  judgment,  the  judgment  is  to  be  reversed  upon  writ  of 
error.     (Id.) 

3.  In  an  indictment  for  murder,  the  place  of  the  mortal  wound 
is  sufficiently  indicated  by  the  allegation  that  it  was  "  upon 
the  body."     (Sanchez  agt.  The  People,  22  N.  Y.  E.,  147.) 

4.  When  the  judge  acts  as  trior,  upon  the  challenge  of  a  juror 
for  favor,  his  decision  upon  the  question  is  not  reviewable.  (Id.) 

5.  Evidence  of  information  to  the  prisoner,  of  his  wife's  adul- 
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tery,  is  admissible  to  show  that  he  committed  the  murder  in 
a  state  of  frenzy,  only  where  the  offer  is  to  show  the  informa- 
tion so  near  the  time  of  committing  the  crime,  that  the  court 
can  see  there  was  not  a  sufficient  period  for  the  passion,  it 
would  naturally  excite,  to  subside.  (Id.) 

6.  Upon  the  question  of.  insanity,  the  doubt  of  an  expert  is  not 
admissible  in  evidence.     (Id.) 

7.  Under  an  indictment  charging  only  arson  in  the  first  degree, 
the  prisoner  cannot  be  convicted  of  the  third  degree  of  arson, 
in  wilfully  burning  goods  with  an  intent  to  prejudice  an  insu- 
rer of  them.     (Dedieu  agt.  The  People,  22  N.  Y.  R.,  178.) 

8.  The  statute  (2  B.  S.,  702,  §27,)  allowing  a  conviction  of  an 
offence  in  any  degree  inferior  to  that  charged  in  the  indict- 
ment, applies  only  where  the  higher  grade  includes  the  lesser 
with  additional  circumstances  or  some  special  intent,  and 
where  after  rejecting  the  unproved  allegations,  enough  remains 
in  the  indictment  to  describe  with  reasonable  certainty  an 
inferior  degree  of  the  offence,  according  to  the  statutory  defi- 
nition.    (Id.) 

9.  Petit  larceny,  as  a  first  offence,  is  not  a  felony  which  dis- 
qualifies the  convict  as  a  witness.     (Shay  agt.  The  People,  22 
N.  Y.  B.,  317.)     (The  cases  of  Ward  agt.  The  People,  (3  Hill, 
398) ;  People  agt.  Adler,  (3  Park.  Cr.  R.,  249, )  and  Keyser  agt. 
Hardbeck,  (3  Duer,  373,)  so  far  as  they  may  conflict  with  this 
decision  are  disregarded.) 

10.  An  indictment  for  murder  is  sufficient  although  by  a  clerical 
omission  of  the  word  "with"   the  offence,  in  strictness  of 
grammar,  may  appear  to  be  charged  against  the  knife,  and 
not  against  the  prisoner.     (Id.) 

11.  The  statute  (ch.  138  of  1853)  "  to  punish  gross  frauds  and 
•     suppress  mock  auctions,"  extends  to  no  other  frauds  than 

such  as  were  indictable  at  common  law.  (Ranney  agt.  The 
People,  22  N.  Y.  R.,  413.) 

12.  A  justice  of  the  supreme  court  has  no  power  on  habeas  corpus 
or  otherwise,  to  let  a  defendant  to  bail,  after  his  arrest  on  a 
bench  warrant,  and  before  he  has  been  taken  to  the  county 
where  he  has  been  indicted;  such  county  not  being  the  resi- 
dence of  the  justice  before  whom  the  application  is  made. 
(Matter  of  Gorsline,  ante,  85.) 

VOL.  XXI.  33 
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13.  On  removing  an  indictment  from  the  oyer  and  terminer  into 
the  supreme  court  by  certiorari  under  the  Eevised  Statutes,  it 
is  necessary  for  the  court  below  to  make  and  file  a  return  to 
the  writ,  before  jurisdiction  is  acquired  of  the  cause  in  the 
supreme  court.     (People  agt.  McCraney,  ante,  149.) 

14.  The  court  of  sessions  has  no  power  to  arraign  a  defendant 
on  or  receive  a  plea  to  an  indictment  for  murder;  and  a  legal 
issue  in  criminal  as  in  civil  cases  is  requisite  before  the  court 
will  entertain  a  motion  to  change  the  place  of  trial.     (Id.) 

15.  Motion  to  change  the  place  of  trial  on  an  indictment  for 
murder  on  the  ground  of  undue  excitement,  denied  without  re- 
gard to  the  merits,  where  it  did  not  appear  from  the  motion 
papers,  that  a  return  had  been  made  or  filed  to  the  writ  of 
certiorari  removing  the  case  from  the  oyer  and  terminer  to 
the  supreme  court,  and  where  there  was  no  issue  joined,  ex- 
cept by  an  arraignment  and  plea  in  the  court  of  sessions.   (Id.) 

16.  Where  the  counts  in  an  indictment  for  murder  charge  the 
killing,  or  the  injuries  which  resulted  in  death,  to  have  been 
perpetrated  while  the  prisoner  and  his  associates  were  engaged 
in  the  commission  of  arson,  the  prisoner  cannot  be  convicted 
of  manslaughter  in  the   first  degree.     (Morrisett  agt.  People, 
ante,  203.)     (Reversed  by  court  of  appeals,  Sept.  term,  1861.) 

17.  If  a  person  set  fire  to  a  building,  and  thereby  an  adjoining 
building  is  set  fire  to  or  burnt,  he  can  be  indicted  and  con- 
victed of  setting  fire  to  the  latter.     (Hennessey  agt.  People, 
ante,  239.) 

18.  Where  the  prisoner  was  indicted  for  arson  in  the  first  degree, 
for  feloniously  setting  fire  in  the  night-time  to  the  inhabited 
dwelling-house  of  Caroline  Brown,  No.  35  Goerck  street,  in 
the  city  of  New  York,  and  the  evidence  tended  to  show  that 
the  prisoner  set  fire  to  his  own  store,  No.  33  Goerck  street, 
in  which  he  had  goods  insured,  and  that  the  fire  communicated 
to  the  dwelling-house  No.  35,  adjoining,  which  was  assumed 
on  the  trial  to  be  inhabited, 

Held,  that  the  jury  were  authorized  to  disregard  the  circum- 
stance of  the  dwelling-house  being  inhabited,  and  to  find  a 
verdict  of  arson  in  the  third  degree.  (ALLEN,  J.,  dissenting.)  (Id.) 

19.  When  the  facts  may  or  may  not  constitute  larceny,  depend- 
ing upon  the  intent  of  the  prisoner,  this  felonious  intent  is  a 
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question  which  can  only  be  found  by  the  jury.     (Ellis  agt. 
People,  ante,  356.) 

20.  An  exception  to  a  charge  of  the  court  should  point  to  the  very 
error  complained  of,  that,  if  committed  inadvertently,  it  may 
be  corrected.     (Id.) 

21.  An  indictment  under  the  act  of  March  23,  1860,  prohibiting 
the  sale  of  passenger  tickets,  except  as  therein  mentioned,  must 
state  the  port  or  place  from  which  the  ticket  purports  to  en- 
title the  person  to  a  passage.    (Enright  agt.  People,  ante,  383.) 

22.  An  application  to  a  court  of  sessions  for  a  new  trial,  upon  the 
merits,  or  for  irregularity,  or  for  newly  discovered  evidence, 
must  be  made  before  judgment.     (People  agt.  Donnelly,  ante, 
406.) 

23.  Under  the  statute  (Laws  1860,  ch.  508,  §  33)  which  declares 
that  in  cases  of  larceny,  in  the  city  of  New  York,  by  stealing, 
taking,  or  carrying  away  from  the  person  of  another,  the 
offender  may  be  punished  as  for  grand  larceny,  although  the 
value  of  the  property  taken  shall  be  less  than  $25,  the  court  of 
special  sessions,  in  the  city  of  New  York,  have  no  jurisdiction 
to  try  and  convict  of  petit  larceny,  or  to  hear  or  decide  such  a 
case  at  all.     (People  agt.  Riley,  ante,  451.) 

24.  It  is  its  duty,  in  such  a  case,  to  cause  the  complaint  to  be 
brought  before  the  grand  jury.     (Id.) 

See  EMBEZZLEMENT. 

See  CONTEMPT,  1.  2.  3.  4.  5. 

See  CONSTITUTIONAL  LAW,  2. 

DAMAGES. 

See  NEGLIGENCE,  7. 

See  INJUNCTION,  8.  9.  10. 

See  SET-OFF,  2.  3.  4. 

DEED. 

1.  By  accepting  a  deed  of  land,  with  full  covenants,  reciting  a 
consideration  of  $12,000,  with  an  habendum  clause  "  subject 
to  four  mortgages  (described)  amounting  to  the  sum  of  $8,500, 
which  has  been  estimated  as  a  part  of  the  consideration  money 
of  this  conveyance,  and  has  been  deducted  therefrom,"  the 
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grantee  assumes  no  personal  liability  for  the  payment  of  the 
mortgages.     (Belmont  agt.  Coman,  22  N.  YE.,  438.) 

2.  Where  one  advances  the  purchase  money  of  land,  the  convey- 
ance of  which  is  taken  to  another,  the  statute  (1  R.  S.,  728, 
§  52)  impresses  a  trust  upon  the  land  in  favor  of  the  existing 
creditors  of  the  person  paying  the  purchase  money,  (although 
the  advance  was  made  with  an  actual   intent  to  defraud,) 
which  they  may  enforce  at  any  time  by  action  in  the  nature 
of  a  bill  in  equity.     (Wood  agt.  Robinson,  22  N.  Y.  R.,  564.) 

3.  Where  by  a  judgment  or  decree  a  defendant  is  required  to 
execute  an  assignment  or  conveyance  to  the  plaintiff,  and  an 
instrument  in  proper  form  is  tendered  to  him,  he  is  bound  to 
execute  it,  although  it  has  not  been  approved  by  the  court. 
Such  judgment,  however,  should  provide  for  the  settlement  of 
the  form  of  the  instrument,  by  a  judge  or  referee,   and  the 
defendant  should  make  the  application  if  he  is  in  doubt  about 
it.     (Hilliker  agt.  Hathorne,  5  JBosw.,  710.) 

4.  On  a  motion  to  punish  a  defendant  for  contempt  in  not  exe- 
cuting an  assignment  tendered  to  him,  where  the  judgment 
did  not  provide  any  mode  of  settling  the  form  thereof,  and  it 
appeared  that  the  defendant  acted  in  good  faith,  under  the 
advice  of  counsel,  the  motion  was  discharged  without  costs, 
on  his  executing  it.     (Id.') 

See  CAUSE  OF  ACTION,  9. 


DELAY. 

1.  A  delay  of  seven  years,  by  an  attorney,  before  moving  to  set 
aside  a  satisfaction  of  a  judgment,  and  to  enforce  his  lien  for 
costs,  is  fatal  to  his  application.  ( Winans  agt.  Mason,  ante, 
153.) 

DEMURRER. 

1.  A  demurrer  remaining  upon  the  record  is  an  admission  of  the 
facts  stated  in  the  pleadings  to  which  it  is  interposed,  not 
only  for  the  purpose  of  the  argument,  but  as  evidence  upon 
the  trial  of  the  issue  to  which  the  pleading  demurred  to  re- 
lates.    (Cutler  agt.  Wright,  22  N.  Y.  R.,  472.) 

2.  An  action  brought  by  husband  and  wife  for  an  assault  and 
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battery,  alleged  to  have  been  committed  on  the  wife,  cannot 
be  sustained.  Such  an  action  should  be  brought  by  the  wife 
alone.  (Mann  agt.  Marsh,  ante,  372.) 

3.  When  two  or  more  plaintiffs  unite  in  bringing  a  joint  action, 
and  the  facts  stated  do  not  show  a,' joint  cause  of  action  in 
them,  a  demurrer  will  lie  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
(Id.) 

4.  When  husband  and  wife  unite  in  bringing  an  action,  and  the 
complaint  shows  that  one  alone  must  bring  the  action  without 
the  other,  a  demurrer  will  lie  for  the  same  reason.     (Id.) 

See  COMPLAINT,  8.  9. 


DISCOVERY  OF  BOOKS  AND  PAPERS. 

1.  The  plaintiff  in  order  to  prepare  his  complaint,  seeking  to 
recover  moneys  received  by  the  defendants  as  his  factors  and 
agents,  and  an  account  of  sales  in  full,  on  application  the 
court  will  order  them  as  a  matter  of  right  to  the  plaintiff,  to 
render  such  account  or  give  a  copy  of  their  books  showing 
such  sales  from  the  time  of  the  last  account  of  sales  rendered. 
But  the  plaintiff  is  not  entitled  to  examine  the  books  at  large 
or  to  have  copies  of  them  for  the  purpose  of  seeing  whether 
they  conflict  with  the  accounts  of  sales  heretofore  rendered. 
(Ruberry  agt.  Binns,  5  Bosw.,  685.) 


DOWER. 

See  WILL,  1. 

ELECTION. 

The  decision  of  inspectors  of  election,  rejecting  a  ballot  as 
designating  the  names  of  two  persons  for  a  single  office,  is 
not  conclusive,  but  upon  quo  warranto,  the  question  as  to  the 
voter's  intention  is  open  to  inquiry  by  the  jury.  The  evidence 
of  the  voter,  as  to  his  mental  purpose  in  depositing  the  ballot, 
is  not  admissible;  but  his  intention  is  to  be  inferred  from  his 
acts.  (People  agt.  Saxton,  22  N.  Y.  R.,  309.) 
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2.  The  writing  of  a  name  upon  a  printed  ballot,  in  connection 
with  the  title  of  an  office,  is  a  designation  for  that  office  of  the 
name  so  written,  although  the  printed  name  for  which  it  is 
intended  as  a  substitute  be  not  erased.  The  writing  prevails 
over  the  printed  letters  as  the  highest  evidence  of  the  voter's 
intention.  (Id.) 

EMBEZZLEMENT. 

1.  The  relation  between  the  keeper  of  a  county  poor  house,  and 
the  superintendent  who  employs  him,  is  of  a  public  nature; 
and  the  former  cannot  be  deemed  the  agent  or  servant  of  a 
private  person,  within  the  statute  of  embezzlement.  (2  E.  S., 
678,  §  59.)  Nor  is  such  keeper  the  agent  or  servant  of  an 
incorporated  company  within  the  same  statute.  Though  a 
superintendent  of  the  poor  is,  by  statute,  made  a  corporation, 
he  is  not  an  incorporated  company.  Incorporated  companies 
under  the  statute  are  those  only  which  are  composed  of  indi- 
viduals associated  together  for  private  purposes.  ( Coats  agt. 
The  People,  22  N.  Y.  E.,  245.) 

ENLISTMENT  OF  MINORS. 

1.  It  is  within  the  power  and  the  duty  of  state  courts  or  judges 
to  give  a  detained  party  enlisted  under  the  laws  of  the  United 
States  the  benefit  of  a  habeas  corpus  ;  and  upon  proper  evi- 
dence, to  discharge  him  from  such  enlistment.     (Matter  of 
Dobbs,  ante,  68.) 

2.  Although  the  act  of  Congress  of  the  United  States,  of  Sep- 
tember, 1850,  (§5,)  directs  "that  it  shall  be  the  duty  of  the 
secretary  of  war,  to  order  the  discharge  of  any  soldier  of  the 
army  of  the  United  States,  who,  at  the  time  of  his  enlistment 
was  under  the  age  of  twenty-one  years,  upon  evidence  being 
produced  to  him  that  such  enlistment  was  without  the  con- 
sent of  his  parent  or  guardian,"  it  must  be  considered  merely 
as  a  concurrent  power,  conferred  upon  such  officer,  with  the 
state  courts.     ( This  is  adverse  to  the  decision  in  Phelan's  case, 
9  Abb.,  286.)     (Id.) 

3.  The  minor  must  have  a  parent  or  guardian  whose  authority 
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was  recognized  as  valid  by  the  law  of  the  place,  who  had 
authority  to  consent  or  forbid,  and  to  whom  the  recruiting 
officer  might  have  applied  within  the  United  States  for  his 
assent  in  writing  to  the  proposed  enlistment,  to  authorize  his 
discharge  on  that  ground.  (Id.) 

ESTOPPEL. 

See  AGREEMENT,  1.  2. 

EVIDENCE. 

1.  The  qualification  which  restricted  the  admission  of  written 
memoranda  to  those  made  in  the  usual  course  of  business,  and 
as  a  part  of  the  proper  employment  of  the  witness,  has,  it 
seems,  been  abolished  in  this  state  ;   and  every  species  of 
memorandum  is  now  admissible.     (Guy  agt.  Mead,  22  .AT".  Y. 
B.,  462.) 

2.  A  party  seeking  to  avail  himself  of  a  defence,  like  usury, 
involving  a  forfeiture,  is  bound  to  allege  and  prove  the  facts 
necessary  to  establish  it;  and  no  presumption  will  be  indulged 
in  his  favor.     (Cutler  agt.  Wright,  22  N.  Y.  JR.,  412.) 

3.  The  certificate  of  the  clerk  of  the  court  of  special  sessions  in 
the  city  of  New  York,  is  insufficient  evidence  to  show  what  a 
witness  testified  to  before  said  court.     (People  agt.  Harris, 
ante,  83.) 

4.  The  finding  of  a  referee,  on  a  question  of  fact,  where  the  evi- 
dence is  conflicting,  is,  as  a  general  rule,  conclusive.     ( Train 
agt.  Brown,  ante,  93.) 

5.  Where  the  question  in  litigation  was,  whether  a  bill  of  goods, 
which  the  plaintiffs  sought  to  recover,  was  sold  and  charged 
to  the  defendant,  or  to  another  person,  held  that  the  defendant 
had  a  right  to  ask  the  question  of  a  witness,  "  against  whom 
was  the  account  made  out?"  notwithstanding  all  the  plain- 
tiff's books  were  produced  in  court  as  evidence.     (Id.} 

6.  Proof  of  the  admission  of  the  correctness  of  a  bill  of  goods 
by  the  vendee,  and  no  dispute  on  the  trial  as  to  the  amount, 
is  proof  of  the  sale  and  delivery  of  the  goods.     (New  York  Ice 
Co.  agt.  Parker,  ante,  302.) 
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7.  When  different  instruments  are  properly  in  evidence  for  other 
purposes,  the  handwriting  of  such  instruments  may  be  com- 
pared by  the  jury,  and  the  genuineness  or  simulation  of  the 
handwriting  in  question  be  inferred  by  such  comparison.     A 
witness  cannot,  however,  take  the  place  and  usurp  the  func- 
tions of  the  jury.     (Ellis  agt.  People,  ante,  356.) 

8.  When  the  facts  may  or  may  not  constitute  larceny,  depending 
upon  the  intent  of  the  prisoner,  this  felonious  intent  is  a  ques- 
tion which  can  only  be  found  by  the  jury.     (Id.) 

See  CHATTEL  MORTGAGE,  1. 

See  CRIMINAL  LAW,  5.  6. 

See  EXECUTORS  AND  ADMINISTRATORS,  1. 

See  WITNESS. 

See  ELECTION,  1.  2. 

See  NEW  TRIAL,  3. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  7. 

See  PRINCIPAL  AND  AGENT,  2.  3.  4.  5.  6. 

See  CASE,  2. 


EXCEPTIONS. 

1.  To  raise  a  question  of  law,  an  exception  must  be  taken  and 
set  forth  in  the  case.     That  the  judgment,  which  should  have 
been  in  the  alternative  for  the  return  of  personal  property  or 
for  its  value,  is  for  the  value  absolutely,  and  does  not  con- 
form to  the  report  of  the  referee,  is  an  irregularity,  to  be  cor- 
rected by  the  court  of  original  jurisdiction,  but  not  reviewable 
on  appeal.     (Ingersoll  agt.  Bostwick,  22  N.  Y.  E.,  425.) 

2.  Counsel,  when  stating  an  objection  to  a  question,  (as  he  may 
be  required  to  do,)  should  state  one  which  is  well  founded, 
otherwise  his  exception  to  the  decision  of  the  court  in  over- 
ruling his   objection   and  admitting  the  evidence,   will  not 
avail  him ;  although  the  court  may  take  into  consideration  the 
influence  of  such  evidence,  when  called  upon  to  grant  a  new 
trial.     (Harris  agt.  Panama  R.  R.  Co.,  5  Bosw.,  312.) 

3.  Where  a  witness  is  allowed  to  answer  a  question  without 
objection,  an  exception  subsequently  made,  will  be  diregarded. 
(Cheesebrough  agt.  Taylor,  12  Abb.,  227.) 

4.  An  exception  to  the  exclusion  of  an  offer  to  prove  a  loss  of 
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damages  by  reason  of  the  defendant's  infringement  of  a  trade 
mark,  coupled  with  the  condition  that  the  witness  (party 
plaintiff,)  would  not  disclose  the  ingredients  of  the  manufac- 
tured article  containing  the  trade  mark,  cannot  be  sustained, 
where  the  court  have  previously  decided  that  if  the  plaintiff 
claimed  damages  by  reason  of  a  loss  of  profits,  he  must  if  re- 
quired, state  the  ingredients  of  his  compound,  although  he 
was  not  compelled  so  to  do.  (Burnett  agt.  Phalon,  ante,  100.) 

5.  The  service  of  a  copy  of  the  case  and  exceptions  is  equivalent 
to  a  formal  notice  of  appeal  (following  the  case  of  Sherman  agt. 
Wells,  14  How.  Pr.  E.}     (Jackson  agt.  Fassitt,  ante,  279.) 

6.  After  a  case  or  exceptions  has  been  settled  and  filed  with  the 
clerk,  it  may  be  taken  prima  facie,  in  the  further  progress  of 
the  action,  as  evidence  of  the  facts  therein  appearing.     ( Van 
Bergen  agt.  Ackles,  ante,  314.) 

7.  An  exception  to  a  charge  of  the  court  should  point  to  the 
very  error  complained  of,  that  if  committed  inadvertently,  it 
may  be  corrected.     (Ellis  agt.  People,  ante,  356.) 

See  REFEREES  AND  REPORTS,  1.  3.  4. 
See  NEW  TRIAL,  1.  5.  6. 
See  APPEAL,  T.  8.  20. 


EXECUTION. 

1.  The  exemption  from  sale  on  execution  of  certain  property  of 
a  householder,  rests  upon  public  policy,  looking  to  the  pre- 
servation of  families  against  the  improvidence  or  misfortune 
of  their  head,  and  the  latter  cannot  by  a  prospective  agree- 
ment waive  such  exemption.  (Kneettle  agt.  Newcomb,  22  N. 
Y.  £.,  249.) 

,2.  Independently  of  this  particular  policy,  it  is  not,  it  seems, 
within  the  power  of  parties  to  give,  by  their  contract,  any 
other  effect  to  judgments  and  executions  than  that  which  the 
law  attributes.  (Id.} 

3.  All  the  personal  property  of  a  judgment  debtor  is  prima  facie 
liable  to  levy  and  sale  upon  execution.  If  he  would  claim 
exemption  for  any  of  it,  he  must  bring  it  within  the  excep- 
tions of  some  statute,  by  proper  proof.  A  wagon  is  not  ex- 
empt, at  law,  as  such,  from  levy  and  sale  on  execution.  But 
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when  customarily  used  in  connection  with  a  horse  or  horses 
and  harness,  it  may  constitute  a  part  of  a  team,  and  will  come 
within  the  meaning  of  the  word  "team"  as  used  in  the  ex- 
emption statutes,  and  not  liable  to  sale  on  execution,  if  the 
whole  team  is  worth  less  than  $250,  which  must  be  shown 
affirmatively  by  the  judgment  debtor.  If  there  is  no  proof  to 
show  the  value  of  the  team  as  a  whole,  nor  any  part  thereof 
except  the  wagon,  the  exemption  cannot  be  allowed.  (Daines 
agt.  Prosser,  32  Barb.,  290.) 

4.  Where  an  order  of  arrest  has  been  granted,  and  remains  in 
force  after  judgment,  it  is  sufficient  to  support  an  execution 
against  the  persbn,  unless  the  whole  proceedings  are  void. 
(Now  agt.  Frear,  ante,  343.) 
See  JUDGMENT,  3.  1.  8. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  As  against  one  who  receives  the  property  of  an  intestate 
under  an  agreement  to  take  out  letters  of  administration,  and 
as  against  those  who  become  his  sureties  upon  the  granting 
of  such  letters,  it  is  to  be  presumed  that  the  property  remained 
in  his  hands  until  his  appointment  was  perfected;  and  evi- 
dence of  embarrassment  and  the  conversion  of  other  trust 
funds  by  the  administrator  at  the  time  of  his  appointment,  is 
inadmissible  to  repel  such  presumption.     (People  ex  rel.  Lent 
agt.  Eascall,  22  N.  Y.  R.,  188.) 

2.  The  supreme  court  on  reversing  a  surrogate's  decree  upon  the 
settlement  of  the  accounts  of  executors,  may  make  a  final  de- 
termination of  the  controversy,  and  is  not  required  to  remit 
the  case  for  a  new  hearing  before  the  surrogate.     (Schenck 
agt.  Dart,  22  N.  YE.,  420.) 

3.  Executors  are  not  to  be  allowed  commissions  upon  the  trans- 
fer of  corporate  stock  which  was  specifically  bequeathed  to 
legatees.     (Id.} 

4.  A  court  of  equity  has  jurisdiction  over  foreign  executors, 
where  they  are  sued  on  their  own  liability  for  the  wrongful 
use  or  misapplication  of  the  trust  funds  which  have  come  to 
their  hands.     (Montalvan  agt.  Glover,  32  Barb.,  190.) 

5.  Where  the  defendant  was  appointed  administratrix  in  Call- 
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fornia,  of  the  estate  of  her  deceased  husband,  who  was  a  resi- 
dent of  that  state,  and  there  received  and  took  possession  of 
the  property  and  effects  of  the  intestate,  with  which  she  sub- 
sequently removed  to  this  state, 

Held,  that  an  action  could  be  sustained  against  her  here  on 
a  claim  of  indebtedness  against  the  estate,  which  arose  from 
assets  received  by  the  intestate  in  his  lifetime  as  administra- 
tor, appointed  in  California,  of  the  estate  of  an  intestate  who 
also  resided  there.  ( The  briefs,  with  the  authorities  in  this  case, 
will  be  found  to  be  important  on  this  question.)  (Gulick  agt. 
Gulick,  ante,  22.) 

6.  Where  a  practicing  physician,  a  son  of  the  testator,  who  acted 
also  as  the  agent  of  his  father  for  many  years  before  his  death, 
(for  which  he  was  allowed  $500  per  year,)  and  was  acting  ex- 
ecutor of  his  father's  estate,  instituted  a  claim,  on  a  final  ac- 
counting as  executor,  for  professional  services  for  his  father 
during  four  years  previous  to  his  death  amounting  to  $3,300, 

Held,  that  it  was  very  manifest  from  the  whole  case  that  the 
services  were  rendered  and  performed  as  acts  of  gratuitous 
kindness  and  affection,  and  that  it  was  neither  expected  on 
the  part  of  the  father,  nor  intended  on  the  part  of  the  son,  at 
the  time  of  their  rendition,  that  the  latter  was  to  be  pecunia- 
rily compensated;  the  charge  was  disallowed.  (An  instruc- 
tive case  as  to  the  facility  and  ingenuity  of  raising  claims  against 
an  estate,  where  an  executor  is  pressed  for  a  final  accounting.) 
(Moore  agt.  Moore,  ante,  211,  court  of  appeals.) 

GUARANTY. 

1.  A  promise  to  indemnify  a  guarantor  against  his  guarantee  of 
t    the  debt  of  a  third  person,  should  be  in  writing,  and  express 

the  consideration  in  order  to  be  valid.  (Baker  agt.  Dillman, 
ante,  444.) 

2.  In  other  words,  a  parol  promise  to  indemnify  the  promisee 
for  becoming  bail  for  a  third  person,  is  within  the  statute  of 
frauds.     (Id.) 
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HABEAS  CORPUS. 

1.  On  habeas  corpus  this  court  cannot  inquire  into  the  merits  of 
an  order  of  commitment  for  contempt,  but  only  whether  the 
court  had  jurisdiction  to  make  the  order,  and  whether  a  con- 
tempt is   specially  and  plainly   charged  in  the  commitment. 
(People  ex  rel.  Hackley  agt.  Kelly,  ante,  54.) 

2.  It  is  within  the  power  and  duty  of  state  courts  or  judges  to 
give  a  detained  party  enlisted  under  the  laws  of  the  United 
States  the  benefit  of  a  habeas  corpus;  and  upon  proper  evi- 
dence to   discharge  him  from   such   enlistment.     (Matter  of 
Dobbs,  ante,  68.) 

8.  A  prisoner  has  a  right  on  habeas  corpus  to  show  that  the  court 
or  magistrate  acting  as  a  court,  who  tried  and  sentenced  him, 
had  no  jurisdiction.  (Matter  of  Divine,  ante,  80.) 

4.  Not  less  than  three  justices  can  hold  a  court  of  special  sessions 
in  the  city  of  New  York.  And  where  a  commitment  shows  on 
its  face  that  the  prisoner  was  convicted  and  sentenced  by  a 
court  of  special  sessions  held  by  three  justices,  the  prisoner 
may  on  habeas  corpus  show,  by  proof  aliunde  the  return,  that 
the  court  was  in  fact  held  by  two  justices  only.  (Id.) 

INDICTMENT. 

1.  Where  the  counts  in  an  indictment  for  murder  charge  the 
killing,  or  the  injuries  which  resulted  in  death,  to  have  been 
perpetrated  while  the  prisoner  and  his  associates  were  enga- 
ged in  the  commission  of  arson,  the  prisoner  cannot  be  con- 
victed of  manslaughter  in  the  first  degree.     (Morrisett  agt. 
People,  ante,  203 ;  reversed  by  court  of  appeals,  Sept.  term,  1861.) 

2.  An  indictment  under  the  act  of  March  23,  1860,  prohibiting 
the  sale  of  passenger  tickets,  except  as  therein  mentioned,  must 
state  the  port  or  place  from  which  the  ticket  purports  to  en- 
title the  person  to  a  passage.     (Enright  agt.  People,  ante,  383.) 

See  CRIMINAL  LAW. 

INJUNCTION. 

1.  Where  a  party  extends  a  party  wall  which  ought  by  the  cov- 
enants between  them  to  have  been  extended  by  the  other 
party,  the  court  will  not  restrain  him  by  injunction,  although 
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he  has  not  obtained  a  strict  legal  title  to  any  of  the  ground  of 
the  other,  or  to  the  use  thereof.  But  where  the  point  or  line  to 
which  the  party  wall  was  by  the  covenant  to  be  extended  by 
the  other  party,  is  in  dispute,  and  by  its  extension  will  cause 
damage  to  the  other  party,  the  party  extending  it,  will  be 
restrained  therefrom  by  injunction,  pendente  lite.  (Eector  of 
the  Church,  &c.  agt.  Keech,  5  Bosw.,  691.) 

2.  The  service  of  copies  of  whatever  papers  were  laid  before  the 
judge,  and  on  which  he  ordered  an  injunction,  is  equivalent 
to  a  service  of  a  copy  of  the  affidavit  on  which  it  was  granted, 
as  required  by  §  220  of  the  Code.     (Leffingwell  agt.  Ckave,  5 
Bosw.,  703.) 

3.  Although  an  injunction  order  may  be  allowed  and  signed  by 
the  judge,  and  delivered  to  the  officer,  before  the  service  of 
the  summons,  the  service  of  the  order  before  the  summons  is 
served  is  irregular  and  ineffectual.     (Id.) 

4.  It  is  not  necessary  that  an  undertaking  given  on  granting  an 
injunction  order,  should  be  executed  by  the  plaintiff,  his  agent 
or  attorney,  if  in  due  form,  and  executed  by  other  sufficient 
sureties.     (Id.) 

5.  A  neglect  to  file  the  papers  on  which  an  injunction  order  is 
issued  within  the  time  prescribed  by  the  rules  of  the  court  may 
be  excused,  and  does  not  render  the  injunction  invalid.     (Id.) 

6.  Where  there  is  a  clear  violation  of  law,  or  a  clear  misuser  or 
abuse  by  a  municipal  corporation  of  its  corporate  powers,  it 
is  an  appropriate  ground  for  an  injunction.     Or  where  an  act 
threatened  to  be  done  by  such  corporation  is  one  of  serious 
consequence  to  the  public,  such  as  the  execution  of  leases  for 
ferry  privileges,   &c.,  the  preventive  remedy  by  injunction 
may  be  resorted  to.     (People  agt.  Mayor,  &c.  of  New  York,  32 
Barb.,  102.) 

7.  The  people  as  representing  the  general  public,  the  body  of 
citizens  who  are  aggrieved,  are  the  proper  parties  to  enforce 
such  remedy.     (Id.) 

8.  Reasonable  counsel  fees  and  expenses  which  a  party  incurs 
in  procuring  a  dissolution  of  an  injunction,  constitute  dama- 
ges sustained  "  by  reason  of  the  injunction,"  which  may  be 
recovered  upon  an  undertaking  given  under  §  222  of  the  Code. 
(Fitzpatrick  agt.  Flagg,  12  Abb.,  189.) 
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9.  The  expenses  of  obtaining  an  injunction  cannot  be  embraced 
within  the  range  of  damages  for  the  infringement  of  a  trade- 
mark.    (Burnett  agt.  Phalon,  ante,  100.) 

10.  Where  the  security  given  on  the  granting  of  an  injunction 
is  so  small  that  the  damages  that  might  be  sustained  by  its 
continuance  could  not  be  satisfied  by  the  undertaking,  it  will 
be  dissolved.     (Eyckman  agt.  Coleman,  ante,  404.) 

11.  Where  it  appears  that  the  plaintiff  is  fully  protected  by  his 
possession  of  the  premises,  and  by  the  filing  of  a  notice  of  Us 
pendens  against  any  alienation  or  disposition  of  the  property, 
no  injunction  for  the  prevention  thereof  is  necessary.     And 
especially  will  the  application  for  an  injunction  be  denied, 
where,  under  the  circumstances,  the  plaintiff's  right  to  \\li\- 
mate  relief  is  too  doubtful  to  entitle  him  to  a  preliminary  in- 
junction.    (Mills  agt.  Mills,  ante,  437.) 

12.  Where  the  plaintiff  has  filed  a  notice  of  the  pendency  of  the 
action,  it  is  as  effectual  against  any  disposition  of  the  property 
alleged  to  be  held  in  trust  for,  or  in  fraud  of  the  rights  of  the 
plaintiff  as  an  injunction  would  be.     Especially  will  an  injunc- 
tion in  such  case  be  denied  where  it  appears  that  the  defend- 
ant is  entirely  responsible  to  answer  any  claim  of  the  plaintiff, 
or  for  any  loss  or  damage  he  may  sustain  by  any  act,  or 
breach  of  trust  of  the  defendant.     (Stevenson  agt.  Fayerwea- 
ther,  ante,  449.) 

13.  Under  an  agreement  by  the  defendant,  a  danseuse,  to  dance 
at  the  plaintiff's  theatre,  or  where  he  shall  prescribe,  with  no 
negative  or  restrictive  clauses,  the  plaintiff,  on  an  alleged  breach 
of  the  agreement  by  the  defendant,  cannot  have  an  injunction 
restraining  the  defendant  from  a  violation  thereof.     (Follow- 
ing the  principles  of  the  case  of  Fredericks  agt.  Mayer,  13  How. 
Pr.  R.,  566.)     (Butler  agt.  Oalletti,  ante,  465.) 

See  SUMMARY  PROCEEDINGS,  1. 
See  CORPORATIONS,  9.  10. 


INSOLVENT  DEBTORS. 

1.  A  debtor  applying  for  a  discharge  from  his  debts  under  the 
statute,  must  state  fully  the  account  of  his  property  in  which 
he  has  any  interest,  including  such  as  has  been  transferred  to 
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a  receiver  under  a  judgment,  or  under  an  assignment  for  the 
benefit  of  creditors.  (Matter  of  the  petition  of  Billings,  ante, 
448.) 

INSURANCE. 

1.  The  condition  of  a  fire  policy  requiring  the  assured  to  give 
notice  of  any  subsequent  insurance,  the  policy  is  avoided  by 
a  failure  to  give  notice  of  a  subsequent  policy,  although  the 
latter  be  void;  its  invalidity,  however,  not  appearing  on  its 
face.     (Bigler  agt.  N.  Y.  Central  Ins.  Co.,  22  N.  7.  E.,  402.) 

2.  The  words  "  settled  limits  of  the  United  States,"  in  the  con- 
dition of  a  life  policy,  restrict  the  assured  within  the  geogra- 
phical boundaries  of  the  Union,  including  the  territories  organ- 
ized and  unorganized,  and  not  within  the  inhabited  portions 
of  the  country  or  the  region  of  settlements.     ( Cosier  agt.  Con- 
necticut Mu.  Life  Ins.  Co.,  22  N.  Y.  E.,  427.) 

3.  In  a  policy  of  fire  insurance  upon  printing  and  book  mate- 
rials, in  a  building  "  privileged  for  a  printing  office  and  bind- 
ery," there  was  a  condition  exempting  the  insurer  from  lia- 
bility for  any  loss  occasioned  by  camphine — that  being  a  ne- 
cessary material  for  the  printing  of  books, 

Held,  that  the  exemption  extended  only  to  a  loss  occasioned 
by  its  use  for  purposes  other  than  that  of  printing.  (Harper 
agt.  N.  Y.  City  Ins.  Co.,  22  N.  Y.  E.,  441.) 


JUDGMENT. 

1.  A  statement  is  sufficient  to  authorize  a  judgment  by  confes- 
sion, (§383,)  which  states  that  the  indebtedness  arose  upon 
a  promissory  note  for  $700,  with  interest,  "  that  amount  of 

>  money  being  had  by  the  defendants  of  the  plaintiff,  and  upon 
which  there  is  this  day  due  $782.47,  and  the  sum  by  us  above 
confessed  is  justly  due  to  the  plaintiff."  (Freeligh  agt.  Brink, 
22  N.  Y.  E.,  418.) 

2.  Judgment  upon  the  report  of  a  referee  is  to  be  entered  in 
form,  as  if  pronounced  by  the  court,  before  one  of  its  justices 
at  special  term.     (Hancock  agt.  Hancock,  22  N.  Y.  E.,  568.) 

3.  In  an  action  by  a  judgment  creditor  to  set  aside  a  deed  of 
real  estate  made  by  the  defendant  in  such  judgment,  as  made 
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with  intent  to  defraud  creditors,  it  is  essential  that  an  execu- 
tion should  have  been  issued  on  such  judgment  before  suit 
brought.  (McCullough  agt.  Colby,  5  Bosw.,  477.) 

4.  Where  the  decision  of  a  referee  is  filed  in  the  cause,  it  is 
the  duty  of  the  clerk  to  enter  the  judgment  directed  by  such 
decision;  and  if  the  prevailing  party  does  not  choose  to  fur- 
nish to  the  clerk  a  judgment  roll,  it  is  the  duty  of  the  clerk 
to  collect  from  the  files  such  papers  as  constitute  such  roll, 
and  attach  thereto  a  copy  of  the  judgment.     (Heinemann  agt. 
Waterbury,  5  Bosw.,  686.) 

5.  The  prevailing  party  may  or  may  not,  at  his  option,  furnish 
a  judgment  roll;  and  he  cannot  be  compelled  by  an  order  of 
the  court  to  file  one.     (Id.) 

6.  An  order  requiring  the  prevailing  party  to  file  a  judgment 
roll,  and  pay  the  costs  of  the  motion,  is  an  appealable  order. 
(Id.) 

7.  A  judgment  and  execution  against  Freeman  Hildreth  will  not 
authorize  a  sale  of  the  property  of  Truman  Hildreth,  although 
the  latter  may  be  the  individual  intended.     Nor  can  the  record 
of  judgment  and  execution  be  amended  after  the  sale,  insert- 
ing the  true  name  so  as  to  make  the  sale  valid.     The  judg- 
ment and  execution  must  describe  the  party  whose  property 
is  sought  to  be  taken,  and  it  is  not  enough  that  the  right  man 
is  made  to  pay  the  debt.     (Farnham  agt.  Hildreth,  32  Barb., 
277.) 

8.  The  sheriff  can  only  execute  the  process  against  the  person 
or  property  of  the  individual  named.     And  where  a  defendant 
sued  by  a  wrong  name  fails  to  appear  in  the  action,  he  does 
not  waive  his  right  to  object  to  the  misnomer,  after  judgment 
and  execution.     (Id.) 

9.  A  judgment  is  to  be  deemed  entered  by  the  direction  of  a  single 
judge  when  it  is  entered  by  the  clerk,  at  the  circuit,  upon 
the  verdict  of  a  jury,  under  §  264  of  the  Code;  and  an  appeal 
upon  the  law,  may  be  taken  therefrom  to  the  general  term, 
without  any  motion  at  special  term  for  a  new  trial.     Such  an 
appeal  brings  up  the  law  of  the  case,  as  presented  by  excep- 
tions taken  on  the  trial.     (Morrison  agt.  N.  Y.  &  N.  H.  R.  R. 
Co.,  32  Barb.,  568.) 

10.  Where  process  is  served  on  all  the  partners  of  a  firm,  the 


NEW  YORK  PRACTICE  REPORTS.  529 


Jurisdiction. 


judgment  recovered  thereon  against  all,  in  itself  imports  a 
partnership  debt.  (Jacques  agt.  Greenwood,  12  Abb.,  232.) 
11.  A  sheriff  may  justify  under  a  judgment  by  confession  and 
execution,  although  the  judgment  is  defective  in  not  conform- 
ing to  the  requirements  of  the  Code,  (§383.)  (Sheldon  agt. 
Stryker,  ante,  329.) 

See  EXCEPTIONS,  1. 

See  DEED,  3.  4. 

See  APPEAL,  17,  18.  19. 


JURISDICTION. 

1.  The  supreme  court  has  jurisdiction  to  compel  the  conveyance, 
by  a  defendant  who  has  appeared  in  the  suit,  of  land  in  a  for- 
eign State.     (Gardner  agt.  Ogden,  22  N.  Y.  K,  321.) 

2.  The  only  limitation  attached  by  the  constitution  of  1846,  to 
the  jurisdiction  of  new  magistrates  to  be  created  by  the  legis- 
lature in  cities  and  villages,  is,  that  it  be  local  and  inferior. 
Giving  that  of  a  justice  of  the  peace  of  the  town  in  which 
such  village  is  situated,  and  restricting  its  exercise  to  the 
limits  of  the  village,  sufficiently  defines  and  limits  the  juris- 
diction of  a  police  justice  for  the  village.     (Brandon  agt. 
Avery,  22  N.  Y.  R.,  469.) 

3.  The  supervisory  power  of  the  supreme  court  over  inferior 
tribunals,  by  means  of  a  common  law  certiorari  extends  only 
to  questions  touching  the  jurisdiction  of  the  subordinate  tribu- 
nal and  the  regularity  of  its  proceedings.     The  question  of 
jurisdiction  is  open  to  review,  on  such  writ,  as  also  the  facts 
bearing  upon  the  question  of  jurisdiction.     (People  agt.  Van 
Alstyne,  32  Barb.,  131.) 

»4.  The  inferior  tribunal  may,  and  must  pass  upon  the  facts 
touching  its  jurisdiction ;  but  its  decision  is  not  conclusive. 
If  the  facts  are  the  subject  of  dispute,  they  are  to  be  sub- 
mitted to  the  revisory  judgment  of  the  supreme  court.  Hence 
the  evidence  touching  those  facts  must  be  returned  upon  cer- 
tiorari,  that  the  supreme  court  may  properly  determine 
whether  the  inferior  tribunal  rightfully  assumed  jurisdiction, 
and  came  to  a  right  conclusion  upon  the  facts.  (Id.} 

VOL.  XXI.  34 
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5.  The  records  of  a  superior  court  of  another  state,  when  duly 
authenticated,  by  a  presiding  judge,  clerk,  and  a  seal,  are 
entitled  to  be  received  under  the  act  of  congress;   and  are 
evidence  not  only  of  the  acts  of  the  court,  but  of  its  jurisdic- 
tion.    (Ransom  agt.  Wheeler,  12  Abb.,  139.) 

6.  A  plaintiff,  resident  of  the  state  is  to  be  deemed  a  resident 
within  the  jurisdiction  of  the  court  of  common  pleas  of  the 
city  of  New  York,  so  far  as  security  for  costs  are  concerned. 
(Robb  agt.  McDonald,  12  -466.,  213.) 

7.  A  justice  of  the  supreme  court  has  no  power  on  habeas  corpus 
or  otherwise  to  let  a  defendant  to  bail,  after  his  arrest  on  a 
bench  warrant,  and  before  he  has  been  taken  to  the  county 
where  he  has  been  indicted;  such  county  not  being  the  resi- 
dence of  the  justice  before  whom  the  application  is  made. 
(Matter  of  Gorsline,  ante,  85.) 

8.  Courts  are  bound  to  take  judicial  notice  of  the  various  courts 
established  by  law,  and  of  the  judges  presiding  over  them, 
but  it  is  otherwise  in  the  case  of  bodies  not  continuous  in 
their  nature,  such  as  grand  juries,  &c.      (Matter  of  Hackley, 
ante,  103.) 

9.  Where  the  legislature  has  enacted  that  a  party  shall  receive 
compensation  for  certain  services,  and  has  taxed  the  inhabi- 
tants in  a  particular  locality  for  that  purpose,  they  have  as 
much  authority  to  specify  a  maximum  amount,  beyond  which 
the  party  shall  receive  nothing,  as  they  have  to  specify  -the 
exact  sum  in  the  first  instance,  and  in  neither  case  have  the 
courts  power  to  supervise  or  review  such  action.    (People  ex 
rel.  McSpedon  agt.  Haws,  ante,  118.) 

10.  It  seems,  that  a  question  of  jurisdiction  of  the  court  cannot 
be  raised  for  the  first  time  on  appeal.     (Mosselman  agt.  Caen, 
ante,  248.) 

11.  It  is  no  answer  to  the  jurisdiction  of  the  court,  in  an  action 
upon  a  promissory  note,  that  the  defendant  at  the  time  of  the 
commencement  of  the  action  was,  and  ever  since  has  been, 
and  still  is,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  United  States  of  America  to  Brazil.     (Mechanic's  Bank 
agt.  Webb,  ante,  450.) 

See  EXECUTORS  AND  ADMINISTRATORS,  4. 
See  REFEREES  AND  REPORTS,  6. 
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See  HABEAS  CORPUS,  1.  2.  3.  4. 
See  BOARD  OF  SUPERVISORS,  1.  2.  3. 
See  APPEAL,  14.  15. 
See  MUNICIPAL  CORPORATIONS. 
See  SPECIAL  SESSIONS. 


JUSTICE'S  COURT. 

1.  It  is  error  for  a  justice  to  grant  an  adjournment  on  motion  of 
the  defendant,  without  oath  or  bail,  and  against  the  objections 
of  the  plaintiff.     Such  an  adjournment  is  not  one  made  by  the 
justice  in  the  exercise  of  his  discretion  not  exceeding  eight 
days.     (Peck  agt.  Andrews,  32  Barb.,  445.) 

2.  The  effect  of  an  irregular  and  unauthorised  adjournment  is 
that  the  cause  is  out  of  court,  and  the  justice  loses  jurisdic- 
tion.    And  a  party  will  not  waive  his  objection  to  an  irregular 
adjournment,  by  renewing  his  old  subpoena.     (Id.) 

See  APPEAL,  1. 

See  LANDLORD  AND  TENANT,  3. 


LANDLORD  AND  TENANT. 

1.  Where  tenants  in  common  of  land  subject  to  a  rent  charge, 
upon  a  partition,  interchange  conveyances  of  the  respective 
parcels,  subject,  in  terms  to  the  claims  of  the  lessor,  an  appor- 
tionment of  the  rent  is  effected  if  the  lessor  concurs  in  the 
arrangement;  and  a  release  by  the  lessor  to  one  of  the  tenants 
of  his  share,  does  not  affect  the  share  of  the  other  tenant. 
(Van  Rensselaer  agt.  Chadwick,  22  N.  Y.  B.,  32.) 

2.  The  tenants  in  common  of  a  tract  of  some  four  hundred  acres, 
had  it  subdivided  into  nine  lots,  and  a  map  made  designating 
a  road  extending  east  and  west  through  the  center  of  the 
tract.     They  released  to  the  grantor  of  the  plaintiff  one  of  the 
lots,  by  a  conveyance  which  referred  to  the  map  and  to  the 
contemplated  road  as  a  boundary  of  the  lot,  held,  that  a  right 
of  way  over  the  road  passed  as  a  part  of  the  grant,  as  an  ease- 
ment appurtenant  to  the  lot.     Such  a  right  is  not  lost  or  ex- 
tinguished by  mere  non-user,  but  only  by  a  holding  strictly 
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adverse  for  the  period  of  twenty  years.     (Smyles  agt.  Hast- 
ings, 22  N.  7.  E.,  217.) 

3.  In  summary  proceedings  by  a  landlord  against  his  tenant  to 
recover  the  possession  of  land,  the  justice  of  the  peace  has  no 
power  to  summon  talesmen,  to  form  a  jury.     The  proceedings 
being  entirely  statutory,  must  be  conducted  according  to  the 
statute.     (Miner  agt.  Burling,  32  Barb.,  540.) 

4.  An  assignment  of  a  lease  by  the  lessor,  carries  with  it  the  right 
to  subsequent  rents  by  the  assignee,  without  attornment.   And 
payment  of  a  quarter's  rent,  by  a  person  in  occupation  of  the 
premises,  is  sufficient  evidence  of  a  yearly  tenancy,  at  such 
rent,  payable  quarterly.     (Morris  agt.  Niles,  12  Abb.,  103.) 

5.  The  plaintiff  may  declare  for  use  and  occupation,  and  recover 
on  the  special  facts  shown,  without  setting  forth  an  implied 
demise.     (Id.) 

6.  Where  the  lessee  covenants  to  pay  all  taxes,  &c.,  of  what 
nature  or  kind  soever,  which  shall  be  imposed  on  the  demised 
premises  during  the  term,  he,  or  his  assignee,  who  takes  sub- 
ject to  such  covenants,  is  bound  to  pay  an  assessment  for 
benefit  to  the  premises  on  widening  the  street,  although  the 
part  of  the  premises  taken  is  assessed  an  equal  amount  for 
damages  to  the  owner.     (Trinity  Church  agt.  Cook,  ante,  89.) 

7.  Where  a  mortgagor,  in  the  presence  and  with  the  consent  of 
his  tenant,  relinquished  all  right  and  title  to  the  mortgaged 
premises,  placing  them  in  the  actual  possession  and  occupa- 
tion of  the  mortgagee,  held  that  the  tenant's  term  ended,  his 
assent  concluding  him  from  claiming  further  tenancy;   and 
that  the  premises  were  surrendered  to  the  paramount  title  of 
the  mortgagee.      (People  ex  rel.  Braman  agt.  Culver,  ante,  108.) 

8.  The  surrender  of  title  by  the  operation  of  law  is  "an  act  done 
by  or  to  the  owner  of  a  particular  estate,  the  validity  of  which 
he  is  estopped  from  disputing,  and  which  could  not  have  been 
done  if  the  particular  estate  had  continued  to  exist."     (Id.\ 

MANDAMUS. 

1.  The  Code  does  not  affect  proceedings  by  mandamus ;  they  are 
regulated  by  the  rules-  of  pleading  and  practice  prevailing  pre- 
vious to  its  adoption.  The  return  to  the  writ  must  set  forth 
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the*  title  or  justification  of  the  defendant  for  not  doing  the  act, 
which  is  sought  to  be  enforced;  and  should  state  all  the  mate- 
rial steps  taken  by  the  defendant,  just  as  they  occurred,  and 
the  case  which  makes  out  the  defendant's  justification.  (People 
agt.  Supervisors  of  Ulster,  32  Barb.,  473.) 

2.  A  writ  of  mandamus  should  not  be  ordered  in  a  case  of  doubt, 
or  where  the  issuing  of  it  would  give  rise  to  greater  difficul- 
ties than  would  arise  from  its  refusal.     (People  ex  rel.  Gomr's 
of  Emigration  agt.  Supervisors  of  Richmond  Co.,  ante,  335.) 

3.  Mandamus  refused  to  the  commissioners  of  emigration,  to 
compel  supervisors  of  Richmond  county  to  deliver  certain 
bonds  for  damages  caused  by  the  destruction  of  the  marine 
hospital  and  quarantine  buildings  on  Staten  Island,  under  act 
of  1860.     (Id.) 

See  STREETS,  6. 

See  BOARD  OF  SUPERVISORS,  5.  6.  7.  8. 

MARRIED  WOMEN. 

1.  A  married  woman  holding  stock  in  a  bank  is  within  the  act 
(ch.  226,  Laws  1849)  to  enforce  the  liability  of  stockholders, 
and  is  liable,  as  such,  to  assessment  for  its  debts.     (Matter 
of  Reciprocity  Bank,  22  N.  Y.  R.,  9.) 

2.  Where  a  married   woman  possessed   of  separate  personal 
estate,  dies  without  having  made  any  disposition  of  it,  by 
testamentary  appointment  or  otherwise,  the  title  thereto  vests 
in  her  surviving  husband,  and  cannot  be  affected  by  the  grant- 
ing of  administration  upon  her  estate  to  any  other  person. 
The  statutes  of  1848-9  do  not  change  the  rule  at  common  law 
in  this  respect;  they  affect  only  such  property  as  she  disposes 
of  in  her  lifetime,  by  will  or  otherwise.    (Ransom,  agt.  Nichols, 
22  N.  Y.'R.,  110.) 

3.  The  acts  of  1848-9,  to  protect  the  rights  of  married  women, 
are  not  liable  to  objection,  as  impairing  the  obligation  of  a 
contract,  because  they  defeat  the  expectation  which  the  father 
of  a  living  child  had  previous  to  those  acts,  of  being  tenant 
in  curtesy  in  lands  acquired  by  his  wife  during  coverture,  and 
subsequent  to  those  acts.     (Thurber  agt.  Townsend,  22  N.  Y. 
R.,  517.) 

4.  A  cause  of  action  against  a  husband  entitling  the  plaintiff  to 
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a  recovery  of  money  from  him,  cannot  be  joined  with  a  claim 
to  charge  the  separate  estate  of  the  wife  for  such  claim.  (Palen 
agt.  Lent,  5  Bosw.,  713.) 

5.  A  promissory  note,  signed  by  the  wife  and  delivered  by  the 
husband,  for  the  purchase  of  property  used  and  enjoyed  in  a 
business  carried  on  for  their  joint  benefit,  does  not  operate  both 
as  a  note  of  the  husband  making  him  personally  liable,  and  an 
appointment  by  the  wife  to  charge  her  separate  estate.    (Id.) 

6.  Where  a  complaint  seeks  to  charge  the  separate  estate  of  a 
married  woman  upon  her  promise,  it  must  show  that  the  con- 
sideration of  the  promise  was  some  benefit  to  her  separate 
estate,  or  that  there  was  a  distinct  intention  on  her  part  to 
charge  her  separate  estate.     (Id.) 

7.  Husbands   and  wives  may  be  examined  as  witnesses,  like 
other  parties,  except  that  they  shall  not  be  required  to  dis- 
close any  communication  made  by  one  to  the  other.     ( Code, 
§  399.)     (Barton  agt.  Gledhill,  12  Abb.,  246.) 

8.  Whenever  femes  covert  may  sue  and  be  sued  as  femes  sole,  they 
are  sued  by  the  same  process  and  in  the  same  form,  and  the 
same  form  of  judgment  given  against  them  as  if  they  were  not 
covert.     (Barton  agt.  Beer,  ante,  309.) 

9.  Since  the  act  of  March  20,  1860,  married  women  may  be  sued 
in  an  action  at  law,  and  their  liabilities  enforced  by  judgment 
and  execution  in  all  cases  when  they  arise  in  relation  to  their 
separate  estate.     (Id.) 

10.  Thus,  where  a  married  woman,  in  1859,  purchased  cigars  in 
her  business  of  a  grocer,  which  she  was  carrying  on  in  her 
own  name,  and  for  which  she  gave  her  note,  and  which  note  in 
April,  1860,  was  renewed,  signed  by  herself  and  her  husband, 

Held,  that  though  the  original  contract  and  note  given 
under  it  were  void,  and  did  not  divest  the  plaintiff  of  the  legal 
title  to  the  property,  yet,  by  the  act  of  I860,  authorizing  the  wife 
to  carry  on  trade  and  business  in  her  own  name,  she  was  capa- 
citated to  buy  the  cigars,  and  did  buy  them,  by  giving  her  note 
in  1860,  whereby  they  became  her  separate  property.  (Id.) 

11.  An  action  brought  by  husband  and  wife  for  an  assault  and 
battery,  alleged  to  have  been  committed  on  the  wife,  cannot 
be  sustained.     Such  an  action  should  be  brought  by  the  wife 
alone.     (Mann  agt.  Marsh,  ante,  372.) 
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MECHANIC'S  LIEN. 

1.  The  person  for  whom  the  building  was  erected,  and  who  con- 
tracted to  pay  for  it,  is   "the  owner,"  within  the  statute. 
Hence,  on  a  lien  for  work  on  a  public  school  building  in  the 
city  of  New  York,  the  ward  school  officers,  who  select  the 
site,  and  contract  for  the  building;  the  board  of  education, 
under  whose  direction  the  school  officers  act  in  so  doing,  and 
who  pay  for  the  building;  and  the  mayor,  aldermen  and  com- 
monalty of  the  city,  who  have  the  use  of  the  building,  and 
the  right  of  its  disposal  after  its  use  as  a  school  ceases ;  are 
all  proper  parties  to  be  joined  as  "  the  owner"  of  the  building 
within  the  meaning  of  the  statute.     The  statute  requiring  all 
suits  in  relation  to  school  property  to  be  brought  in  the  name 
of  the  board  of  education,  does  not  apply  in  such  a  case. 
(McMahon  agt.  Tenth  Ward  School  Officers,  12  Abb.,  129) 

2.  Where  a  building  contract  (in  the  city  of  New  York)  requires 
the  rock  upon  the  land  to  be  blasted  and  removed,  preparatory 
to  building,  powder  and  fuses  necessarily  used  for  that  pur- 
pose come  within  the  term  "materials  in  building,"  within  the 
meaning  of  the  lien  law  of  1851.     (Hazard  Powder  Co.  agt. 
Byrnes,  ante,  189. 

MORTGAGE  FORECLOSURE. 

1.  The  assignee  of  a  junior  mortgage,  whose  assignment  is 
recorded,  is  entitled  to  notice  upon  the  foreclosure  by  adver- 
tisement of  a  senior  mortgage.     If  no  notice  is  served  upon 
him,  the  foreclosure  and  sale  will  not  affect  his  rights.     ( Win- 
slow  agt.  McCall,  32  Barb.,  241.) 

2.  The  death  of  a  plaintiff  in  a  mortgage  foreclosure  suit,  after 
a  regular  judgment  of  foreclosure  is  entered,  does  not  affect 
the  power  of  the  referee  in  going  on  and  making  a  sale  of  the 
premises  in  pursuance  of  the  decree  or  judgment,  and  execut- 
ing a  deed  to  the  purchaser.     (Lynde  agt.  O'Donnell,  ante,  34.) 

3.  That  is,  it  is  not  necessary  in  such  case  to  revive  the  action 
and  bring  in  the  representatives  of  the  deceased  plaintiff,  as 
parties.     Where  the  decree  provides  for  letting  the  purchaser 
into  possession,  he  may  rightfully  invoke  the  aid  of  the  court, 
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to  execute  its  judgment,  and  when  necessary  obtain  a  writ 
of  assistance  for  that  purpose.     (Id.) 

4.  Where  a  tenant  in  common  of  the  premises  sold  on  foreclosure 
or  partition,  has  not  been  properly  served  with  process,  the  pur- 
chaser will  not  be  compelled  to  complete  his  purchase.     ( Cook 
agt.  Farnham,  ante,  286.) 

5.  Where  the  statute,  in  reference  to  service  of  process  on  absent 
defendants,  has  not  been  strictly  complied  with,  to  wit,  for  the 
want  of  evidence  that  the  residence  of  such  defendants  could 
not  be  ascertained  "  with  reasonable  diligence,"  the  order  of 
sale  and  proceedings  are  fatally  defective,     (Id.) 

6.  If  a  judgment  of  foreclosure  is  erroneous  as  to  directions 
contained  therein  as  to  costs  and  the  distribution  of  proceeds, 
the  remedy  is  by  appeal.     (Barnard  agt.  Bruce,  ante,  360.) 

7.  It  seems,  that  where  mortgage  creditors,  on  a  foreclosure  of  a 
junior  mortgage,  put  in  an  answer  and  compel  the  plaintiff  to 
prove  his  case,  when  their  rights  might  have  been  properly 
protected  by  appearance  on  the  reference  to  compute  the 
amount  due,  they  unnecessarily  increase  the  costs,  and  may  be 
properly  called  upon  to  pay  the  costs  consequent  thereon.     (Id.) 

8.  In  such   case   a   direction   in   the  judgment    ordering    the 
plaintiff's  costs  to  be  first  paid  does  not  prejudice  the  prior 
mortgage  creditors.     (Id.) 

9.  The  omission  of  a  purchaser  of  mortgaged  premises  to  record 
his  deed  (although  previously  executed  and  delivered)  until 
after  the  time  of  filing  the  notice  of  the  pendency  of  the  suit 
for  foreclosure,  will  preclude  him  from  all  rights  under  it,  as 
against  a  purchaser  under  the  judgment  in  the  foreclosure  suit. 
(Ostrom  agt.  Me  Conn,  ante,  431.) 

10.  In  an  action  for  the  foreclosure  of  a  mortgage  given  for  pur- 
chase money,  the  mortgagor,  in  possession  of  the  premises,  can 
not  set  up  as  a  counter-claim  that  a  part  of  the  house  on  the  lot 
and  some  of  the  fence  did  not  stand  upon  the  lot  when  conveyed, 
but  belonged  to  some  other  person  than  the  grantor,  therefore 
the  latter  is  liable  in  damages.  (Burke  agt.  Nichols,  ante,  459.) 

11.  A  defect  of  title,  where  the  purchaser  remains  in  possession, 
cannot  be  set  up  as  a  defence  to  a  foreclosure  of  the  mortgage 
now,  any  more  than  before  the  Code.     (Id.) 

See  INJUNCTION,  11.  12. 
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MORTGAGE  SECURITY. 

1.  A  mortgage  of  land  to  secure  future  advances,  the  limit  of 
which  is  not  defined,  is  good  for  the  amount  of  the  advances 
thus  made,  as  against  a  creditor  by  judgment  recovered  be- 
fore such  advances  became  due.     (Robinson  agt.  Williams,  22 
N.  T.  R.,  380.) 

2.  The  equities  existing  between  the  assignor  and  assignee  of  a 
chose  in  action,  not  negotiable,  attend  the  title  transferred  to 
a  subsequent   assignee  for  value  and  without  notice.     The 
latter  takes  the  exact  position  of  his  vendor.     So  held,  where 
a  mortgage  was  transferred  by  an  assignee  thereof,  by  an 
instrument  absolute  upon  its  face,  but  was  taken  in  fact,  as 
security  for  a  much  smaller  sum  than  that  due  upon  the  mort- 
gage, and  the  second  assignee  transferred  it  for  full  value  to 
a  third  person,  without  notice.     (Bush  agt.  Lathrop,  22  N.  Y. 
E.,  535.) 

3.  Where  a  mortgagor  has  parted  with  the  fee  of  the  mortgaged 
premises  by  a  general  assigment  for  the  benefit  of  creditors, 
he  may  yet  maintain  an  action  to  cancel  and  set  aside  the 
mortgage  on  the  ground  of  usury.     (Strong  agt.  Strickland,  32 
Barb.,  284.) 

4.  Where  a  bond  and  mortgage  are  executed  by  husband  and 
wife  on  the  wife's  separate  estate  for  the  benefit  of  a  third 
person,  the  mortgaged  premises  constitute  the  primary  fund. 
The  bond  is  not  a  debt  against  the  husband  or  his  estate ;  he 
being  merely  tenant  by  the  curtesy  is  not  bound  to  discharge 
the  incumbrance.     (Moore  agt.  Moore,  ante,  211;  court  of  ap~ 
peals.) 

MOTION. 

1.  A  renewal  of  a  motion  to  open  a  judgment,  cannot  be  enter- 
tained on  the  ground  of  additional  matters  offered  in  support 
of  the  motion,  which  matters  were  known  to  the  party,  when 
the  original  motion  was  made.     (Pattison  agt.  Bacon,  12  ^166., 
142.) 

2.  Where  the  plaintiffs,  by  permission,  under  an  order  of  the 
court,  (which  was  appealed  from  by  defendants,)  commenced 
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an  action  at  law  by  the  service  of  a  new  complaint,  and  by 
the  same  permission  commenced  a  new  action  by  the  service 
of  a  summons  and  complaint,  accompanied  with  a  written 
notice,  stating  that  the  new  action  was  commenced  as  a  pre- 
cautionary measure  to  prevent  the  defendants  from  setting 
up  as  a  defence  that  no  action  had  been  commenced  within 
twelve  months  after  the  loss,  (on  a  policy  of  insurance,)  and 
further  stating  that  the  complaint  served  with  the  notice,  and 
the  complaint  previously  served,  were  identically  the  same, 
and  for  the  same  claim  or  cause  of  action,  and  that  the  sum- 
mons served  with  the  notice  was  for  the  same  cause  of  action 
as  the  summons  in  the  action  which  had  been  tried, 

Held,  that  the  defendants'  notice  of  motion  to  strike  out 
parts  of  the  complaint  as  irrelevant,  should  have  been  served 
within  twenty  days  after  service  of  the  complaint.  Their  ex- 
cuse, that  the  written  notice  annexed  to  the  complaint  had 
misled  them,  by  inducing  a  belief  that  the  action  was  to  re- 
main in  statu  quo  until  after  the  decision  of  the  appeal  from 
the  order,  was  not  available  to  bring  them  within  the  provi- 
sions of  Eule  50.  (New  York  Ice  Co.  agt.  Northwestern  Ins. 
Co.,  ante,  234.) 

3.  Where  a  motion  to  vacate  an  order  of  arrest  is  made  and 
denied,  it  cannot  be  renewed  on  any  state  of  facts,  without 
leave  of  the  court.     (Lovell  agt.  Martin,  ante,  238.) 

4.  A  motion  cannot  be  renewed  where  all  the  additional  matters 
sought  to  be  set  up  were  well  known  to  the  party  when  the 
original  motion  was  made.     He  should  have  stated  all  that 
was  necessary  at  the  time  to  secure  his  success.     (Pattison 
agt.  Bacon,  ante,  478.) 


MUNICIPAL  CORPORATIONS. 

Where  the  board  of  aldermen  of  the  city  of  New  York  ap- 
pointed by  resolution  a  day  for  the  election  of  a  city  officer,  and 
at  a  subsequent  stated  meeting  of  the  board,  the  resolution  was 
rescinded  and  it  was  determined  to  go  at  once  into  the  elec- 
tion, some  of  the  aldermen  being  absent  from  the  last  meeting 
and  having  no  notice  of  the  election,  held  that  the  election 
was  void.  (People  ex  rel.  Loew  agt.  Batchelor,  22  N.  T.  B.,  128.) 
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2.  It  is  not  unconstitutional  for  the  legislature  to  repeal  or 
modify  an  act  providing  for  the  election  of  successors  to  local 
officers  in  the  city  of  New  York,  so  as  in  effect  to  extend  the 
term  of  those  then  in  office.     (ConsTOCK,  Ch.  J.,  DENIO  and 
CLERKE,  Judges,  dissenting.)     (Id.) 

3.  The  corporation  of  the  city  of  New  York  have  power  to  dis- 
continue proceedings  for  regulating  and  opening  streets  and 
public  places  in  the  city,  before  the  confirmation  of  the  report 
of  the  commissioners,  and  without  application  to  the  court. 
And  the  same  power  is  given  (Laws  1859)  to  the  board  of  com- 
missioners of  the  Central  Park  in  that  city,  in  reference  to 
proceedings  taken  by  them.  (Central  Park  Case,  12  Abb.,  101.) 

4.  No  member  or  committee  of  the  common  council  of  New  York 
can  make  any  contract,  or  enter  into  any  obligation  binding 
the  corporation,  unless  the  authority  to  do  so  has  been  dis- 
tinctly conferred,  or  the  act  is  subsequently  ratified  by  an 
ordinance,  act  or  resolution  adopted  in  the  manner  prescribed 
by  law.     (Smith  agt.  Mayor,  &c.  of  New  York,  ante,  1.) 

5.  The    limitation  upon  the  power  of  the  common  council  to 
make  contracts,  imposed  by  the  ninth  and  twenty-third  sec- 
tions of  the  amended  charter  of  1849,  (Laws  of  1849,  p.  278,) 
applies  only  to  those  contracts  relating  to  matters  exclusively 
committed  to  the  executive  departments.     (Id.) 

6.  The  employment  of  coaches  by  members  of  the  common  coun- 
cil, while  engaged  in  matters  appertaining  to  their  legislative 
duties,  is  neither  embraced  within  the  business  of  any  one  of 
the  departments,  nor  an  executive  act.    It  is  within  the  powers 
of  the  common  council  to  make  contracts  of  that  nature.  (Id.) 

7.  The  passage  of  a  resolution  by  the  common  council,  directing 
payment  of  a  bill  for  carriage  hire  previously  contracted  by 
individual  members  of  it,  is  equivalent  to  an  original  autho- 
rity, and  the  obligation  thus  recognized  and  entered  into  is 
binding  upon  the  corporation.     (Id.) 

8.  The  powers  of  the  common  council  brought  into  exercise,  in 
forming  and  entering  into  covenants  and  stipulations,  providing 
for  cleaning  the  streets,  public  wharves  and  piers  of  the  city, 
and  sweeping  the  same,  belong  to  and  are  part  and  parcel  of 
its  legislative  and  executive  authority.     (Britton  agt.  Mayor, 
&c.  New  York,  ante,  251.) 
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9.  It  is  not  competent  for  the  common  council  to  tie  up  and 
embarrass  the  execution  of  their  public  duties,  whether  legis- 
lative or  executive,  by  contract  or  otherwise.     In  other  words, 
it  is  not  in  its  power  to  bind  its  legislative  capacities  by  any 
private  arrangements  or  stipulations,  so  as  to  disable  itself 
from  enacting  any  law  that  might  be  deemed  essential  for  the 
public  good.     Therefore,  they  have  no  power  to  limit  their 
legislative  discretion  by  covenant,  (in   reference   to   cleaning 
streets,  &c.,)    and  they  are  not  estopped  from  giving  that 
answer.     (Id.) 

10.  Where  the  common  council  of  the  city  of  New  York,  by  reso- 
lution and  agreement,  enter  into  a  contract  with  a  railroad 
company,  allowing  such  company  to  run  their  cars  through 
certain   streets  of  the  city,  prescribing  the   regulations   to 
which  the  latter  shall  be  subject,  requiring  no  further  license, 
and  reserving  no  right  to  require  one,  they  are  excluded  by 
their  contract  from  afterwards  enacting  that  a  license  shall  be 
a  condition  (under  a  penalty)  to  entitle  the  company  to  run 
their  cars.     ( This  appears  to  be  adverse  to  the  principles  laid 
down  in  the  preceding  case  of  Britton  agt.  The  Mayor,  &c.,  of 
New  York.     INGRAHAM,  J.,  dissenting,  whose  views  seem  to  cor- 
respond with  the  case  of  Britton,  supra.)    (Mayor,  &c.  New  York 
agt.  Second  Av.  R.  R.  Co.,  ante,  257.) 

See  INJUNCTION,  6.  7. 


NEGLIGENCE. 

1.  It  is  immaterial,  under  the  statute  (ch.  256  of  1849)  giving 
damages  for  negligently   causing  the   death   of  a  person, 
whether   such    death   was   instantaneous   or   consequential. 
(Brown  agt.  The  Buffalo  &  State  Line  R.  R.  Co.,  22  N.  Y.  It., 
191.) 

2.  That  a  train  of  cars  upon  a  railroad  was  run  in  Buffalo  at  a 
rate  of  speed  prohibited  by  a  city  ordinance,  passed  in  pursu- 
ance of  legislative  authority  to  prescribe  a  pecuniary  penalty 
for  such  excess  of  speed,  is  not  evidence  of  negligence  in  fact, 
and  of  itself  involves  no  consequences  except  the  liability  for 
the  penalty.     (Id.) 

3.  A  railroad  company  running  an  engine  through  a  village 
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where  wooden  buildings  are  so  near  the  track  as  to  be  expo- 
sed to  fire  from  the  sparks,  is  bound  to  a  higher  degree  of 
care  than  when  running  in  the  open  country.  (Fero  agt.  The 
Buffalo  &  State  Line  B.  B.  Co.,  22  N.  Y.  R.,  209.) 

4.  When  the  exposure  of  the  buildings  is  increased  by  reason  of 
a  wind  blowing  towards  them  from  the  engine,  which  is  stand- 
ing still  upon  the  track,  the  corporation  is  responsible  for  the 
utmost  vigilance  and  care.     What  acts  and  circumstances 
present  a  question  which  may  properly  be  referred  to  the  jury 
as  one  of  fact.     (Id.} 

5.  Where  two  corporations,  chartered  respectively  by  the  states 
of  Michigan  and  Indiana,  with  power  to  each  to  build  and 
operate  a  railroad  within  its  own  state,  have  united  in  the 
business  of  transporting  passengers  over  a  third  road  in  the 
state  of  Illinois,  beyond  the  limits  authorized  by  the  charter 
of  either,  such  corporations  are  jointly  liable  for  injuries  to  a 
passenger  from  the  negligence  of  their  employees.    The  powers 
of  such  corporations  discussed.     (Bissell  agt.  The  Mich.  S.  & 
N.  Ind.  R.  R.  Cos.,  22  N.  ¥.  £.,  258.) 

6.  One  who  directs  his  servant  to  remove  snow  and  ice  from  the 
roof  of  his  house,  is  responsible  for  an  injury  received  by  a 
passenger  in  the  street  from  such  snow  and  ice,  whether  the 
negligence  was  that  of  the  servant  or  of  a  stranger  whom  he 
employed,  or  who  volunteered  to  assist  him.     (Althorf  agt. 
Wolfe,  22  N.  T.  E.,  355.) 

1.  Where  a  passenger  is  killed,  the  fact  that  his  widow  received 
an  amount  insured  upon  his  life  is  not  to  be  taken  in  reduc- 
tion of  the  damages  recoverable  under  the  statute  for  her 
benefit.  (Id.) 

8.  In  an  action  against  an  innkeeper  for  the  loss  of  baggage  of 
the  plaintiff  as  his  guest,  the  latter  is  not  required  to  prove 
any  negligence  on  the  part  of  the  defendant.     ( Cheesebrough 
agt.  Taylor,  12  Abb.,  227.) 
See  NEW  TRIAL,  3. 

NEW  TRIAL. 

1.  Where  the  facts  specially  found  entitle  a  defendant  to  a  gen- 
eral verdict,  the  plaintiff  will  not  be  entitled  to  a  new  trial 
because  portions  of  the  charge  may  have  been  erroneous,  but 
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the  error  not  being  such  as  to  influence  the  minds  of  the  jury 
on  determining  such  special  facts.  (Holdane  agt.  Butterworth, 
5  Bosw.,  1.) 

2.  A  motion  for  a  new  trial  on  the  ground  of  surprise,  cannot  be 
made  as  a  matter  of  right,  after  judgment  has  been  perfected. 
(Barnes  agt.  Roberts,  5  Bosw.,  73.) 

3.  The  verdict  of  a  jury  will  be  set  aside  as  excessive  in  amount, 
in  an  action  for  negligence  against  a  common  carrier,  although 
the  evidence  be  conflicting,  when  it  is  clearly  much  larger 
than  is  warranted  by  the  evidence.     (Harris  agt.  Panama  E. 
E.  Co.,  5  Bosw.,  312.) 

4.  Although  the  plaintiff  when  he  has  rested  his  cause,  has,  by 
his  evidence,  established  a  prima  facie  cause  of  action,  so 
that  a  refusal  to  order  a  nonsuit  is  proper,  yet,  if  the  evidence 
on  the  part  of  the  defendant  is  greatly  preponderating,  and 
not  controverted,  the  court  will  set  aside  a  verdict  for  the 
plaintiff  as  against  evidence.     (Kinsman  agt.  N.  Y.  Mu.  Ins. 
Co.,  5  Bosw.,  460.) 

5.  In  an  action  under  the  acts  of  1841-9  to  recover  damages  for 
negligence  in  causing  death,  it  is  the  province  of  the  court  to 
give  the  jury  definite  instructions  as  to  what  may  or  may  not 
be  taken  into  consideration  in  estimating  the  pecuniary  loss; 
and  if  explicit  instructions  are  refused,  when  called  for,  it  will 
be  cause  for  a  new  trial,  on  exceptions.     (Green  agt.  Hudson 
Eiver  E.  E.  Co.,  32.  Barb.,  25.) 

6.  It  is  not  necessary  upon  an  appeal  taken  for  the  purpose  of 
setting  aside  a  verdict  recovered  upon  the  plaintiff's  testi- 
mony, to  look  further  into  the  testimony  than  to  see  that 
it,  in  any  aspect,  supports  the  finding,  where  the  witnesses 
are  not  impeached.     Where  the  judge,  at  the  request  of  a 
party,  charges  the  jury  as  to  the  rule  of  law  applicable,  in 
case  the  jury  believe  the  evidence  offered  by  such  party,  it  is 
proper  for  the  judge  to  call  the  attention  of  the  jury  to  any 
testimony  on  the  other  side  which  is  conflicting.    ( Cheesebrough 
agt.  Taylor,  12  Abb.,  227.) 

7.  By  §§  264  and  265  of  the  Code,  motions  for  new  trials  are 
restricted  to  cases  in  which  verdicts  have  been  rendered  in 
trials  before  juries.     (Jackson  agt.  Fassitt,  ante,  279.) 

8.  The  liberty  granted  by  a  judge,  or  the  court,  to  enter  up 


• 
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judgment  for  the  better  security  of  the  party,  when  motions  for 
new  trials  are  pending,  is  at  the  instance  of  the  party  who 
has  obtained  the  verdict,  and  is  for  his  benefit;  and  in  grant- 
ing the  liberty  the  court  has  the  right  to  reserve  to  the  other 
party  the  privilege  to  make  his  motion  for  a  new  trial.  (Id.) 
9.  An  application,  to  a  court  of  sessions,  for  a  new  trial,  upon  the 
merits,  or  for  irregularity,  or  for  newly  discovered  evidence, 
must  be  made  before  judgment  (People  agt.  Donnelly,  ante, 
406.) 

See  APPEAL,  7.  8.  16.  20. 

NON-SUIT. 

1.  A  motion  for  a  non-suit,  general  in  its  terms,  will  not  present 
the  objection  that  the  action  should  have  been  case  for  negli- 
gence, instead  of  trespass  for  a  direct  injury.  Formal  objec- 
tions should  not  be  listened  to  by  the  judge  on  a  motion  for 
a  non-suit,  unless  distinctly  made.  (Castle  agt.  Duryea,  32 
Barb.,  480.) 

PARTIES. 

1.  An  admitted  prior  mortgagee  not  being  a  necessary  party  to 
a  foreclosure  suit,  if  he  dies  or  his  interest  devolves  on  ano- 
ther pending  the  action,  the  proceedings  may  go  on  without 
reviving  or  continuing  them  against  his  successor.     (Hancock 
agt.  Hancock,  22  N.  Y.  R.,  568.) 

2.  Identity  of  names  in  connection  with  the  same  or  the  like 
subject  matter,  is  presumptive  evidence  of  identity  of  person. 
(Agate  agt.  Richards,  5  Bosw.  456.) 

3.  Where  one  member  of  a  firm  sells  out  to  the  other  member 
and  a  third  person,  the  latter  firm  covenanting  to  collect  and 

t  apply  the  assets  of  the  old  firm  to  pay  the  debts  of  the  old 
firm,  and  one  of  the  members  of  the  new  firm  institutes  a  suit 
against  the  other  for  a  dissolution  and  an  accounting,  the  late 
member  of  the  old  firm  cannot  be  made  a  party,  to  the  end 
that  his  rights  in  the  property  may  be  determined.  (Dayton 
agt.  Wilkes,  5  Bosw.,  635.) 

4.  An  examination  of  a  party  before  trial,  as  a  substitute  for  the 
examination  at  the  trial,  under  the  Code  (§  391)  cannot  be  had 
before  issue  joined.     (Watson  agt.  Gage,  12  Abb.,  215.) 
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5.  A  promissory  note  should  be  prosecuted  by  the  real  owner  and 
holder.     (Clark  agt.  Phillips,  ante,  87.) 

6.  Section  119  of  the  Code,  prescribing  that  "one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole,"  does  not  apply  to 
a  case  where  the  right  to  assert  or  protect  which  the  suit  is 
brought,  is  not  one  which  exists  against  them  all,  or  the  obli- 
gation which  is  sought  to  enforce  is  not  common  to  all.     (Eeid 
agt.  The  Evergreens,  ante,  319.) 

7.  For  instance,  where  from  the  complaint  it  was  apparent  that 
there  were  several  kinds  or  classes  of  bonds  issued  by  the 
corporation  defendant,  and  that  these  bonds  were  held  by 
persons  who  had  received  them  for  different  considerations 
and  under  various  circumstances,  and  alleged  that  in  respect 
to  the  sole  defendant,  prosecuted  with  the  corporation,  that 
"he  is  probably  the  largest  holder  of  such  bonds  as  are  with- 
out consideration,  or  otherwise  invalid,  and  that  he  is  made  a 
party  as  representing  that  class  of  persons," 

Held,  on  demurrer,  that  these  various  bond  holders  could 
not  be  bound  by  a  judgment  to  which  they  were  not  parties, 
merely  because  the  person  who  was  made  a  defendant  was  a 
holder  of  bonds,  which  were  invalid  for  some  of  the  various 
causes  affecting  them  to  a  greater  or  less  extent.  (I'd.) 

8.  An  action  brought  by  husband  and  wife  for  an  assault  and 
battery,  alleged  to  have  been  committed  on  the  wife,  cannot 
be  sustained.     Such  an  action  should  be  brought  by  the  wife 
alone.     (Mann  agt.  Marsh,  ante,  312.) 

9.  When  two  or  more  plaintiffs  unite  in  bringing  a  joint  action, 
and  the  facts  stated  do  not  show  a  joint  cause  of  action  in 
them,  a  demurrer  will  lie  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
(Id.) 

10.  When  husband  and  wife  unite  in  bringing  an  action,  and 
the  complaint  shows  that  one  alone  must  bring  the  action 
without  the  other,  a  demurrer  will  lie  for  the  same  reason. 
(Id.) 

11.  A  plaintiff  cannot  maintain  an  action  in  his  own  name  for 
goods  sold  by  his  predecessor  who  has  since  died,  although 
the  plaintiff  had  a  full  power  of  attorney  to  transact  any  busi- 
ness connected  with  the  business  of  the  decedent.     Upon  the 
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death  of  the  principal,  the  power  of  attorney  and  agency  of 
the  plaintiff  ceased.     (Thompson  agt.  Gruber,  ante,  433.) 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  6. 

See  INJUNCTION,  1. 

See  JUDGMENT,  7.  8. 

See  WITNESS,  1.  3.  4. 

See  AMENDMENT,  1. 

See  MECHANIC'S  LIEN,  1. 


PAKTITION. 

1.  Under  the  act  of  1852,  (ch.  277)  an  infant  plaintiff  in  partition 
must  first  obtain  authority  from  the  court  to  institute  pro- 
ceedings.    (Clark  agt.  Clark,  ante,  479.) 

2.  The  act  also  requires  a  next  friend  to  be  appointed  for  the 
infant,  who  must  give  security.     (Id.) 

PARTNEES. 

1.  A  contract  under  seal  is  well  executed  to  bind  the  firm  by  one 
partner  on  behalf  of  the  firm,  with  the  consent  of  the  rest. 
(Pettis  agt.  Bloomer,  ante,  317.) 

2.  An  assignment  of  property,  for  the  benefit  of  creditors,  exe- 
cuted by  three  partners,  one  of  whom  is  an  infant,  is  void. 
(Fox  agt.  Heath,  ante,  384.) 

PRINCIPAL  AND  AGENT. 

1.  The  agent  of  a  foreign  corporation  may  maintain  an  action 
in  his  own  name  upon  a  subscription  note  payable  to  the 
plaintiff  "as  executive  agent  of  the  company,"  for  stock  of 
the  corporation  to  be  issued  to  the  signer.     ( Considerant  agt. 
Brisbane,  22  N.  T.  R,  389.) 

2.  Parol  evidence  is  authorized  for  the  purpose  of  showing  that 
an  attorney  had  authority  to  sign  notes  in  the  name,  and  for 
a  partnership  firm.      (Bank  of  North  America  agt.  Embury, 
ante,  14.) 

3.  Verbal  authority  to  the  attorney  for  such  a  purpose  is  suffi- 
cient.    (Id.} 

VOL.  XXI.  35 
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4.  Where  a  promissory  note  is  executed  in  the  name  of  the  firm 
by  B.,  their  attorney,  the  note  on  its  face  does  not  indicate 
that  B.  was  acting  under  a  written  power  of  attorney,  and  con- 
sequently it  should  be  produced  in  evidence.     (Id.} 

5.  Where  the  evidence  showed  both  written  and  verbal  autho- 
rity to  the  attorney,  held,  that  the  proof  of  a  search  for  the 
written  power,  and  inability  to  find  it,  warranted  the  intro- 
duction of  parol  proof  of  its  contents.     (Id.) 

6.  It  seems  that  one  partner  can  delegate  authority  to  an  attorney 
to  act  for  the  firm,  without  the  assent  of  the  other  partners. 
(Id.) 

7.  A  plaintiff  cannot  maintain  an  action  in  his  own  name  for 
goods  sold  by  his  predecessor  who  has  since  died,  although 
the  plaintiff  had  a  full  power  of  attorney  to  transact  any  busi- 
ness connected  with  the  business  of  the  decedent.     Upon  the 
death  of  the  principal,  the  power  of  attorney  and  agency  of 
the  plaintiff  ceased.     (Thompson  agt.  Gruber,  ante,  433.) 

See  BANKING  CORPORATIONS,  9. 

KAILROADS. 

1.  The  powers  of  railroads  and  other  corporations  discussed. 
(Bissett  agt.  The  Mich.  S.  &  N.  Ind.  E.  E.  Cos.,  22  N.  Y.  E., 
258.) 

2.  Though  a  railroad  corporation  exceed  its  legal  powers  in  the 
purchase  of  boats  to  be  run  in  connection  with  the  road,  it 
cannot,  nor  can  one  claiming  under  it,  set  up  such  violation  of 
duty  to  defeat  the  title  of  a  mortgagee.    (Parish  agt.  Wheeler, 
22  N.  Y.  E.,  494.) 

3.  Nor  can  the  corporation  defend  itself  against  a  claim  for 
money  paid  at  its  request  to  one  who  advanced  the  price  of  a 
steamboat  purchased  for  it,  on  the  ground  that  the  purchase 
was  ultra  vires;  although   the  plaintiff,   when  he   paid  the 
money,  knew  all  the  facts.     (Id.) 

4.  A  railroad  company  may  limit  their  common  law  liability  as 
carriers  of  passengers,  by  express  contract  with  the  passenger 
upon  sufficient  consideration,  so  as  not  to  be  liable  for  casu- 
alties not  arising  from  fraud,  willfulness,  recklessness  or  gross 
neglect.     (Boswell  agt.  Hudson  Eiver  E.  E.  Co.,  5  Bosw.,  699.) 
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5.  On  a  motion  to  confirm  the  report  of  commissioners  in  acquir- 
ing lands  for  a  railroad,  the  court  held  that  they  could  not 
consider  any  of  the  objections  or  exceptions  on  such  motion, 
except  that  which  states  that  neither  the  report  nor  any  of 
the  proceedings  which  precede  it,  properly  designate  the  lands 
proposed  to  be  taken.  All  the  other  objections  and  exceptions 
must  be  considered  on  appeal  from  the  report  after  confirma- 
tion. Matter  of  N.  Y.  &  Jamaica  Railroad  Co.,  ante,  434.) 
See  NEGLIGENCE,  1.  2.  3.  4.  5.  7. 


RECEIPT. 
See  TITLE,  3. 

RECEIVER. 

1.  A  motion  to  compel  a  receiver  to  pay  a,  judgment  for  costs,  ren- 
dered against  him  in  an  action  brought  by  him  in  his  official 
capacity,  will  be  denied  with  costs,  where  there  was  no  direc- 
tion of  the  court  that  the  plaintiff  personally  pay  the  judgment 
for  mismanagement  or  bad  faith  in  the  action.     (Devendorf 
agt.  Dickinson,  ante,  275.) 

2.  If  the  receiver  had  funds  in  his  hands  (which  in  this  case  he 
denied)  upon  which  only  was  the  judgment  chargeable,  they 
would  be  regarded  as  money  in  court,  for  the  benefit  of  all  the 
creditors.     (Id.) 

3.  The  ground  that  the  receiver  appealed  from  the  special  to  the 
general  term  from  the  judgment,  although  evidence  of  perseve- 
rance, was  no  evidence  of  mismanagement  or  bad  faith.   (Id.} 

4.  That  the  receiver  had  been  in  possession  of  funds,  within 
some  recent  period,  sufficient  to  pay  the  judgment,  or  that  he 
had  paid  other  claims  larger  in  amount  than  the  judgment, 
were  not  sufficient  grounds  for  granting  such  a  motion.  (Id. ) 

5.  The  office  and  duty  of  receivers  reviewed  and  discussed.  (Id.) 

6.  In  proceedings  supplementary  to  execution,  when  the  receiver 
has  given  ample  security  on  his  first  appointment,  there  is  no 
necessity  for  requiring  him  to  give  security  over  again  in 
every  proceeding  which  may  be  afterwards  instituted.  (Banks 
agt.  Potter,  ante,  469.) 
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REFEREES  AND  REPORTS. 

1.  Construction  of  a  referee's  finding  of  facts.     The  appellant  is 
bound  to  procure  such  a  statement  of  the  facts  as  will  show, 
necessarily,  that  the  law  is  in  his  favor.     The  general  conclu- 
sion of  the  referee  is  to  be  construed  as  involving  a  finding 
upon  all  the  material  questions,  though  such  a  finding  be  not 
expressed  in  terms.     In  order  to  found  an  objection  upon  the 
omission  of  the  referee  to  find  one  way  or  the  other,  upon  a 
particular  issue  of  fact,  he  should  be  specifically  requested  to 
do  so,  and  an  exception  taken  to  his  refusal.     (Grant  agt. 
Morse,  22  N.  T.  R.,  323.) 

2.  Judgment  upon  the  report  of  a  referee  is  to  be  entered  in 
form,  as  if  pronounced  by  the  court,  before  one  of  its  justices 
at  special  term.     (Hancock  agt.  Hancock,  22  N.  Y.  R.,  568.) 

3.  The  review  of  proceedings  of  a  reference  settling  the  amount 
of  alimony,  is  by  a  hearing  of  the  exceptions  on  the  testimony, 
report  and  minutes  of  proceedings  annexed  thereto,  and  no 
formal    case   is   necessary.      (Forrest  agt.  Forrest,  5  JBosw., 
672.) 

4.  The  amount  reported  to  be  reasonable  by  the  referee  appointed 
to  settle  the  amount  of  permanent  alimony,  is  not  to  be  taken 
as  the  rule  in  determining  the  alimony  to  be  allowed  pending 
the  further  litigation,  and  while  that  report  is  itself  in  course 
of  being  reviewed  on  exceptions.     (Id.) 

5.  On  a  trial  before  a  referee,  a  defendant  cannot  urge  as  an 
objection  to  proceeding  to  trial,  that  other  persons  who  are 
necessary  parties  defendants,  have  not  been  served  with  pro- 
cess.    Such  an  objection  should  be  taken  by  answer  or  de- 
murrer.     If  the  action  is  not  in  readiness  for  trial,  it  is  not 
referable,  and  the  objection  should  be  taken  on  the  motion  to 
refer.     (Hawkins  agt.  Avery,  32  Barb.,  551.) 

6.  Where  on  a  trial  before  a  referee  a  motion  is  made  to  amend 
an  answer,  if  within  his  jurisdiction,  his  decision   cannot  be 
reviewed  on  appeal.     Such  a  motion  is  addressed  to  his  dis- 
cretion.    Where  the  amendment  proposed  to  be  made  in  the 
answer,  contemplates  a  new  defence,  pro  tanto,  a  referee  has 
no  jurisdiction  over  the  motion.     (Woodruff  agt.  Hueson,  32 
Barb.,  557.) 
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1.  The  finding  of  a  referee,  on  a  question  of  fact,  where  the  evi- 
dence is  conflicting,  is,  as  a  general  rule,  conclusive.  (  Train 
agt.  Brown,  ante,  93.) 

See  JUDGMENT,  3.  4. 

See  APPEAL,  16.  20. 


EEVIVOR. 

1.  Where  the  surviving  party  has  succeeded  to  all  the  rights  and 
liabilities  of  the  decedent,  for  all  the  purposes  of  the  action, 
the  suit  has  not  abated,  and  the  surviving  parties  may  proceed 
without  reviving  it.  (Lachaise  agt.  Libby,  ante,  362.) 

See  PARTIES,  1. 

See  MORTGAGE  FORECLOSURE,  2.  3. 


SALE. 

1.  When  the  clerk  of  a  broker  in  making  sale  of  real  estate 
stands  in  such  a  confidential  relation  to  his  principal  as  to  be 
chargeable  as  trustee  for  the  vendor.     (Gardner  agt.  Ogden, 
22  N.  Y.  E.,  321.) 

2.  When  from  the  failure  of  a  custom  house  officer  to  transmit 
the  requisite  papers  for  goods  sold  in  bond,  for  transportation, 
and  the  goods  are  destroyed,  the  vendee  is  liable.     ( Waldron 
agt.  Eomaine,  22  N.  Y.  E.,  368.) 

3.  Proof  of  the  admission  of  the  correctness  of  a  bill  of  goods 
by  the  vendee,  and  no  dispute  on  the  trial  as  to  the  amount, 
is  proof  of  the  sale  and  delivery  of  the  goods.     (New  York  Ice 
Co.  agt.  Parker,  ante,  302.) 

See-  JUDGMENT,  7.  8. 


SECURITY  FOR  COSTS. 

1.  Where  a  foreign  corporation  file  security  for  costs  on  com- 
mencing their  action,  there  is  no  further  authority  to  require 
further  or  new  security  in  case  of  the  future  insolvency  of  the 
first.  (Slater  Sank  agt.  Sturdy,  ante,  436.) 
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SERVICE. 

1.  The  act  authorizing  substituted  service  of  subpoena  and  com- 
plaint to  be  made  in  certain  cases,  under  an  order  of  the  court, 
where  personal  service  cannot  be  made  (Laws  1853,  p.  974), 
requires  that  the  judge  who  makes  the  order  shall  be  satis- 
fied that  the  defendant  sought  to  be  served  resides  in  this 
state  and  cannot  be  served,  for  the  reasons  stated,  before  he 
can  obtain  jurisdiction  to  make  the  order.     And  where  he 
decides  affirmatively  that  question  becomes  res  judicata.    (Col- 
lins agt.  Eyan,  32  Barb.,  647.) 

2.  After  judgment  obtained  upon  such  service,  and  supplement- 
ary proceedings  have  been  commenced  against  the  defendant, 
and  proceeded  with  without  any  objection  by  the  defendant  as 
to  the  validity  of  the  judgment,  he  cannot  move  to  vacate  the 
judgment  on  the  ground  that  jurisdiction  of  his  person  had 
not  been  acquired.     (Id.} 

3.  The  service  of  notice  of  argument  of  appeal  by  the  appellant 
upon  the  attorney  of  the  respondent,  after  the  death  of  the  lat- 
ter, and  after  the  attorney  for  the  appellant  has  been  notified 
of  his  death,  is  irregular.     ( Warren  agt.  Eddy,  32  Barb.,  664.) 

4.  The  service  of  a  copy  of  the  case  and  exceptions  is  equivalent 
to  a  formal  notice  of  appeal  (following  the  case  of  Sherman  agt. 
Wells,  14  How.  Pr.  R.,  522.)     (Jackson  agt.  Fassitt,  ante,  279.) 

5.  Where  a  tenant  in  common  of  premises  sold  on  foreclosure  or 
partition,  has  not  been  properly  served  with  process,  the  pur- 
chaser will  not  be  compelled  to  complete  his  purchase.    ( Cook 
agt.  Farnham,  ante,  286.) 

6.  Where  the  statute,  in  reference  to  service  of  process  on  absent 
defendants,  has  not  been  strictly  complied  with,  to  wit,  for 
the  want  of  evidence  that  the  residence  of  such  defendants 
could  not  be  ascertained  "with  reasonable  diligence,"  the 
order  of  sale  and  proceedings  are  fatally  defective.     (Id.} 

7.  Where  the  officer,  in  his  return  to  an  attachment  issued  from 
a  justice's  court,  stated  that  "because  the  defendant  could 
not  be  found  in  the  city  and  county  of  New  York,  I  left  a  copy 
of  the  within  attachment  and  of  said  inventory,  duly  certified 
by  me,  at  the  last  place  of  residence  of  the  said  defendant," 

Held,  defective.     The  place  of  residence  should  have  been 
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stated  specifically,  or,  at  least,  whether  it  was  within  the 
county  of  New  York.     (Egbert  agt.  Watson,  ante,  429.) 

8.  Until  the  time  (ten  days,  or  its  extension)  expires,  to  file  the 
case  after  settlement,  it  cannot  be  noticed  for  argument.     Ex- 
tending the  time  to  file  a  case  is  equivalent  to  extending  the 
time  to  print.     (Donohue  agt.  Hicks,  ante,  438.) 

9.  Where  the  respondent  served  his  notice  of  motion  to  strike 
the  cause  from  the  calendar,  and  for  judgment,  within  the  ten 
days  which  the  appellant  had  to  file  his  case,  held  irregular. 
(id.} 

SERVICE  BY  PUBLICATION. 

1.  An  affidavit  on  which  an  order  for  publication  of  a  summons 
is  founded,  must  not  only  show  a  cause  of  action,  and  that 
the  defendant  cannot,  after  due  diligence,  be  found  within  the 
state,  but   it  must  further  appear,  when  the  application  is 
under  sub.  2,  §  135  of  the  Code,  that  being  a  resident  of  the 
state,  the  defendant  has  departed  thei'efrom  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 
or  keeps  himself  concealed  therein  with  the  like  intent;  and 
if  a  resident  of  any  particular  place  in  this  state,  the  order 
must  direct  service  to  be  made  upon  the  defendant  by  mail. 
(Towsley  agt.  McDonald,  32  Barb.,  604.) 

2.  To  establish  an  intent  to  defraud  creditors  the  affidavit  must 
show  that  the  defendant  has  property  of  some  kind,  and  that 
he  has  made  or  is  about  to  make  a  fraudulent  or  illegal  dispo- 
sition of  it;  or  that  he  unjustly  refuses  to  apply  it  to  the  pay- 
ment of  his  debts;  or  has  secreted  or  removed,  or  is  about  to 
secrete  or  remove  it;  or  has  fraudulently  incumbered  it.    (Id.) 

3.  Where  it  did  not  appear  from  the  affidavit,  that  any  summons 
was  out  against  the  defendant,  when  he  left  the  state ;  or  that 
any  was  about  to  be  issued  against  him;  or  that  he  was 
threatened  with  or  feared,  or  expected  a  suit;  and  there  was 
nothing  stated  therein  from  which  it  could  be  seen  or  fairly 
inferred  that  he  had  any  intent  either  to  defraud  creditors,  or 
to  avoid  the  service  of  summons,  it  was  held,  that  the  affidavit 
was  defective  and  insufficient  to  support  the  order  for  publica- 
tion.    (Id.) 
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SET-OFF. 

1.  Until  a  demand  becomes  mature,  a  set-off  may  be  defeated  by 
the  assignment  of  the  claim  of  the  opposite  party,  though  the 
latter  be  insolvent,  and  his  demand  have  not  become  payable 
when  assigned.     (Myers  agt.  Davis,  22  N.  Y.  R.,  489.) 

2.  A  claim  against  all  the  persons  who  compose  a  corporation, 
jointly,  cannot  be  pleaded  as  a  set-off,  as  against  a  claim  made 
by  the  corporation  as  such.     New  York  Ice  Co.  agt.  Parker, 
ante,  302.) 

3.  The  plaintiffs  agreed  to  furnish  ice  to  defendant  for  one  year; 
the  plaintiffs,  a  corporation,  established  a  rule  that  their  cus- 
tomers should  not  sell  ice  bought  of  them  less  than  a  certain 
price,   and  established  a  board  to  hear  complaints  against 
persons  violating  the  rule.     The  defendant  broke  it;  was  tried 
before  the  board ;  found  guilty,  and,  as  a  punishment,  his  sup- 
ply of  ice  was  stopped  for  three  days,  to  his  great  injury. 
(Id.} 

4.  Held  that  this  rule  having  been  known  to  the  defendant  when 
he  was  making  his  contract,  he  could  not  maintain  a  claim 
against  the  company  for  damages  occasioned  by  the  plaintiffs' 
ceasing  to  supply  him  with  ice.     (Id.) 


SHERIFF. 

1.  A  sheriff  is  not  liable  in  an  action  for  escape,  where  the  de- 
fendant is  taken   and   detained   compulsorily  from   the  jail 
liberties,  by  process  and  authority  of  law.     ( Wickelhausen  agt. 
Willett,  ante,  40.) 

2.  A  sheriff'  may  justify  under  a  judgment  by  confession  and 
execution,  although  the  judgment  is  defective  in  not  conform- 
ing to  the  requirements  of  the  Code,  (§  383.)     (Sheldon  agt. 
Stryker,  ante,  329.) 

3.  Unless  property  attached  by  a  sheriff  is  sold,  he  is  not  entitled, 
as  a  matter  of  right,  to  poundage.     (Alburtis  agt.  Dudley,  ante, 
456.) 

4.  Fifty  cents  is  all  the  sheriff,  in  case  the  property  is  not  sold, 
can  claim,  except,  perhaps,  12|  cents  for  returning  the  writ, 
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and  19  cents  for  a  copy  of  the  writ,  making  82  cents,  as  mat- 
ter of  right ;  all  further  compensation  depends  upon  what  shall 
be  certified  by  the  officer  issuing  the  warrant  to  be  reasonable. 
(Id.} 

5.  The  reasonable  compensation  allowed  in  this  case  for  the 
trouble  and  expenses  in  taking  possession  of  and  preserving 
the  property  attached,  was  $5  for  putting  a  person  in  charge, 
and  $2  per  day  for  taking  charge  and  watching  the  property. 
(Id.) 

SPECIAL  SESSIONS. 

1.  Not  less  than  three  justices  can  hold  a  court  of  special  sessions 
in  the  city  of  New  York.     And  where  a  commitment  shows  on 
its  face  that  the  prisoner  was  convicted  and  sentenced  by  a 
court  of  special  sessions  held  by  three  justices,  the  prisoner 
may  on  habeas  corpus  show,  by  proof  aliunde  the  return,  that 
the  court  was  in  fact  held  by  two  justices  only.     (Matter  of 
Divine,  ante,  80.) 

2.  The  certificate  of  the  clerk  of  the  court  of  special  sessions  in 
the  city  of  New  York,  is  insufficient  evidence  to  show  what  a 
witness  testified  to  before  said  court.     (People  agt.  Harris, 
ante,  83.) 

3.  Under  the  statute  (Laws  1860,  ch.  508,  §  33)  which  declares 
that  in  cases  of  larceny,  in  the  city  of  New  York,  by  stealing, 
taking,   or  carrying  away  from  the  person  of  another,  the 
offender  may  be  punished  as  for  grand  larceny,  although  the 
value  of  the  property  taken  shall  be  less  than  $25,  the  court  of 
special  sessions,  in  the  city  of  New  York,  have  no  jurisdiction 
to  try  and  convict  of  petit  larceny,  or  to  hear  or  decide  such  a 
case  at  all.     (People  agt.  Eiley,  ante,  451.) 

•4.  It  is  its  duty,  in  such  a  case,  to  cause  the  complaint  to  be 
brought  before  the  grand  jury.     (Id.) 


STATUTE  OP  FRAUDS. 

A  promise  to  indemnify  a  guarantor  against  his  guarantee  of 
the  debt  of  a  third  person,  should  be  in  uniting,  and  express 
the  consideration  in  order  to  be  valid.  (Baker  agt.  Dillman, 
ante,  444.) 
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2.  In  other  words,  a  parol  promise  to  indemnify  the  promisee  for 
becoming  bail  for  a  third  person,  is  within  the  statute  of  frauds. 
(Id.) 

STATUTE  OF  LIMITATIONS. 

1.  A  corporation  is  a  person  within  the  meaning  of  the  statute 
of  limitations  in  actions  commenced  by  the  people.     (People 
agt.  The  Hector,  &c.  of  Trinity  Church,  N.  Y.,  22  N.  T.  E.,  44.) 

2.  It  is  the  new  promise  or  acknowledgment,  which  gives  vitality 
to  the  cause  of  action,  and  it  forms  the  substance  of  the  right 
of  action  prosecuted.     Hence,  when  a  promise  or  acknowledg- 
ment made  before  the  statute  had  run,  but  since  the  Code  took 
effect,  is  relied  on  as  taking  the  case  out  of  the  statute,  it  must 
be  in  writing.     ( Van  Alen  agt.  Feltz,  32  Barb.,  139.) 

3.  An  amendment  of  a  complaint  relates  back  to  the  commence- 
ment of  the  action,  which  saves  the  statute  of  limitations  from 
attaching  to  a  cause  of  action  not  embraced  in  the  original 
complaint.     ( Ward  agt.  Kalbfleish,  ante,  283.) 

4.  An  action  brought  to  charge  the  defendants,  as  trustees  of  a 
manufacturing  corporation,    organized  under  the  statute  of 
this  state,  with  personal  liability  for  a  debt  of  the  company,  on 
the  ground  of  omission  to  file  the  report  of  the  company  as 
prescribed  by  statute,  and   declaring  and  paying  improper 
dividend,  is  an  action  upon  a  statute  for  a  penalty,  given  to 
the  party  aggrieved,  and  must  be  commenced  within  three 
years  after  the  cause  of  action  accrued.     (Merchant's  Bank  of 
New  Haven  agt.  Bliss,  ante,  365.) 

5.  The  court  will  not  allow  an  amendment  of  an  answer  for  the 
purpose  of  merely  setting  up  the  statute  of  limitations  as  a  de- 
fence.    (Sagory  agt.  N.  Y.  &  N.  H.  Railroad  Co.,  ante,  455.) 

See  LANDLORD  AND  TENANT,  2. 


STREETS. 

The  corporation  of  the  city  of  New  York  have  power  to  dis- 
continue proceedings  for  regulating  and  opening  streets  and 
public  places  in  the  city,  before  the  confirmation  of  the  report 
of  the  commissioners,  and  without  application  to  the  court. 
And  the  same  power  is  given  (Laws  1859)  to  the  board  of 


NEW  YORK  PRACTICE  REPORTS.  555 


Streets. 


commissioners  of  the  Central  Park  in  that  city,  in  reference 
to  proceedings  taken  by  them.  (Central  Park  case,  12  Abb., 
101.) 

2.  In  order  to  set  aside  an  assessment  for  fraud,  under  the  act 
of  1858,  in  reference  to  streets,  &c.,  in  the  city  of  New  York, 
it  must  be  actual  fraud,  not  mere  omissions,  errors  or  negli- 
gence.    And  the  judge  in  such  cases,  is  confined  to  the  alle- 
gations in  the  petition.     (Rich's  case,  12  Abb.,  118.) 

3.  An  assessment  for  local  improvements  in  the  city  of  New 
York,  cannot  be  set  aside  for  fraud  or  illegal  irregularity,  for 
the  reason  that  part  of  the  work  included  in  the  assessment 
was  done  without   any  contract,  though  it  exceeded  $500. 
The  petition  in  such  case  must  allege  the  existence  of  the 
irregularity;  an  allegation  that  the  proceedings  appear  to  be 
irregular  only,  is  insufficient.     (Miller's  case,  12  Abb.,  121.) 

4.  The  act  of  1858  does  not  create  any  new  ground  for  vacating 
assessments  in  the  city  of  New  York  in  reference  to  streets. 
Where  work  exceeding  $500,  was  performed  by  contract,  but 
the  contract  was  not  given  to  the  lowest  bidder,  held,  not 
a  legal  irregularity  for  which  an  assessment  can  be  vacated 
after  confirmation  without  objection.     An  assessment  vacated 
on  the  petition  of  A.  respecting  his  premises,  does  not  make  the 
question  res  adjudicata  on  the  petition  of  B.  to  vacate  in  res- 
pect to  his  premises  adjoining.     (Norn's  case,  12  .466.,  124.) 

5.  Where  one  board  of  the  common  council  of  New  York  pass 
an  assessment  ordinance  in  one  year,  and  the  other  board  in 
the  following  year,  the  irregularity  is  cured  by  an  amendment 
appointing  new  assessors.     Where  the  corporation  accept  a 
bid  higher  than  the  lowest,  it  is  not  a  legal  irregularity  within 
the  statute,  nor  is  the  fact  that  the  contract  price  exceeded 
the  bid.     It  is  an  objection  to  vacating  an  assessment  that  the 
petitioner  was  not  the  owner  of  the  premises  when  the  assess- 
ment was  confirmed.     (Bennett's  case,  12  Abb.,  127.) 

6.  The  street  commissioner  of  the  city  of  New  York,  cannot  be 
compelled  by  mandamus  to  execute  a  contract  with  a  person 
who  claims  to  be  the  lowest  bidder.     The  provision  of  the 
charter  which  requires  the  street  commissioner  to  award  the 
contract  to  the  lowest  bidder,  is  for  the  benefit  of  the  corpo- 
ration, not  for  the  purpose  of  creating  an   obligation  to  be 
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enforced  by  mandamus  in  favor  of.  the  bidder.     (People  agt. 
Smith,  12  Abb.,  133.) 

See  LANDLORD  AND  TENANT,  6. 

See  MUNICIPAL  CORPORATIONS,  8.  9.  10. 


SUMMARY  PROCEEDINGS. 

This  court  will  not  interfere  by  injunction  or  otherwise,  to 
restrain  summary  proceedings  for  the  recovery  of  demised 
premises,  where  it  appears  that  the  same  questions  were  raised 
and  tried  before  the  justice  on  such  proceedings,  and  decided 
by  him — no  fraud  or  abuse  being  shown  by  the  plaintiff. 
(Seebach  agt.  McDonald,  ante,  224.) 


SUMMONS. 

1.  Where  the  notice  in  the  summons  is  under  sub.  two,  of  §  129 
of  the  Code,  asking  for  relief  and  the  complaint  is  on  contract 
or  in  part  on  contract,  calling  for  the  recovery  of  a  specific 
sum  of  money;  such  part  of  the  complaint  may  be  stricken 
out  on  motion.     (Campbell  agt.  Wright,  ante  9.) 

2.  But  it  seems,  in  such  case  where  the  defendant  demurs  to  the 
complaint,  he  waives  his  remedy  to  strike  out.     (Id.) 

See  SERVICE  BY  PUBLICATION,  1.  2.  3. 
See  AMENDMENT,  1. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Proceedings  supplementary  to  execution  cannot  be  had  upon 
an  execution  issued  by  a  county  clerk,  on  a  justice's  judg- 
ment for  less  than  $25,  of  which  a  transcript  has  been  filed  in 
the  county  clerk's  office.     (Anonymous,  32  Barb.,  201;  this 
agrees  with  Suits  agt.  Dickinson,  20  How.  Pr.  R.,  230.) 

2.  A  party  examined  under  §  294  of  the  Code  can  only  be  re- 
quired to  answer  concerning  his  alleged  indebtedness  to  the 
judgment  debtor,  and  as  to  the  fact  whether  he  has  property 
belonging  to  him;  and  a  general  denial  on  oath  of  both  propo- 
sitions is  all  that  can  be  required.     ( Tompkins  County  Sank 
agt.  Trapp,  ante,  17.) 
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3.  It  seems  that  under  §  295  such  a  party  may  be  examined  fully 
and  rigidly  as  a  witness;  and  it  is  no  excuse  for  answering, 
that  he  sets  up  a  claim  to  the  property.     (Id.} 

4.  In  proceedings  supplementary  to  execution,  when  the  receiver 
has  given  ample  security  on  his  first  appointment,  there  is  no 
necessity  for  requiring  him  to  give  security  over  again  in 
every  proceeding  which  may  be  afterwards  instituted.    (Banks 
agt.  Potter,  ante,  469.) 

See  SERVICE,  2. 

TAXES. 

1.  Under  the  statutes  of  this  state  relating  to  taxation,  the  per- 
sonal property  of  a  resident  actually  situated  in  another  state 
or  country,  is  not  to  be  included  in  the  assessment  against 
him.     On  the  other  hand,  the  personal  property  of  a  non-resi- 
dent, which  is  situated  here,  is  liable  to  taxation  with  such 
exceptions  only  as  the  statute  laws  have  made.     (People  ex 
rel.  Hoyt  agt.  The  Commissioners  of  Taxes,  ante,  385;  Court 
of  Appeals.) 

2.  But  these  rules  apply  only  to  property  which  is  capable  of 
having  an  actual  situs,  and  has  one  within  or  without  the 
state.     Property  merely  in  transit  through  the  state  is  not 
taxable.     Debts  and  choses  in  action  in  general  follow  the 
domicil  of  the  owner.     Ships  at  sea,  if  registered  at  a  port 
within  the  state,  have  no  situs  elsewhere,  and  are  to  be  as- 
sessed here.     (Id.) 

3.  The  relator,  residing  in  the  city  of  New  York,  was  assessed 
in  respect  to  capital  invested  in  business  in  New  Orleans,  and 
in  respect  to  chattels  upon  his  farm  in  New  Jersey:  Held,  that 
the  assessment  was  erroneous.     (Id.) 

> 

TENDEE. 
See  DEED,  3.  4. 

TITLE. 

1.  There  is  no  presumption  of  title  in  favor  of  the  people,  against 
the  actual  occupant  of  land,  until  it  is  shown  that  the  posses- 
sion has  been  vacant  within  forty  years.  The  history  of,  and 
title  to  the  property  of  Trinity  Church,  New  York,  discussed. 


558  NEW  YORK  PRACTICE  REPORTS. 


Title. 


(People  agt.  The  Rector,  &c.  of  Trinity  Church,  N.  Y.,  22  N.  Y. 
E.,  44.) 

2.  To  make  the  possession  of  land  adverse  so  as  to  avoid  a  deed 
thereof  under  the  statute  against  champerty,   (1  E.  S.,  739, 
§  141,)  such  possession  must  be  under  the  claim  of  some  spe- 
cific title.     A  general  assertion  of  ownership,  irrespective  of 
any  particular  title  is  insufficient.     ( Crary  agt.  Goodman,  22 
N.  Y.  E.,  170.) 

3.  The  plaintiff  deposited  money  with  the  defendant,  taking  a 
receipt  which  declared  that  the  sum  was  to  be  indorsed  on  a 
certain  contract  for  the  sale  of  land,  by  the  defendant  to  a 
third  party,  whenever  the  plaintiff  should  present  an  assign- 
ment to  him  of  such  contract:   Held,  that  the  receipt  trans- 
ferred no  interest  in  the  land  or  the  contract,  and  showed  no 
agreement  by  the  plaintiff  to  procure  any  such  interest;  and 
that  he  could  therefore  recover  the  deposit  upon  demand. 
(Phelps  agt.  Bostwick,  22  N.  Y.  E.,  242.) 

4.  In  an  action  of  trespass  upon  lands,  if  the  parties  fail  to  show 
a  paper  title,  or  a  title  by  continued  possession  of  twenty 
years  under  claim  of  title  adverse  in  its  character,  they  must 
have  recourse  to  the  rights  acquired  by  possession  alone.  Under 
such  circumstances  the  first  or  oldest  possession  prevails.  (Kel- 
logg agt.  Vollentine,  ante,  226.) 

5.  Where,  on  a  failure  of  proof  of  title,  a  portion  of  the  evidence 
showed  that  the  plaintiff  claimed  to  recover  for  trespasses 
upon  lands  in  possession  of  the  defendant,  for  which  he  was 
not  entitled  to  recover,  and  a  portion  tended  to  show  tres- 
passes by  the  defendant  upon  lands  in  the  occupation  of  the 
plaintiff,  of  which  the  defendant  nor  his  grantor  never  had  any 
possession,  and  for  which  the  plaintiff  was  entitled  to  recover, 

Held,  that  the  judgment  for  the  plaintiff  would  not  be  dis- 
turbed, presuming  that  the  recovery  was  wholly  based  upon 
the  possession  of  the  plaintiff,  were  it  not  that  the  referee  had 
erroneously  found  that  the  plaintiff  acquired  title  to  the  whole 
premises,  which  appeared  to  have  a  material,  if  not  a  control- 
ing,  effect  upon  the  judgment.  Judgment  reversed  and  new 
trial  ordered.  (Id.) 

6.  A  defect  of  title,  where  the  purchaser  remains  in  possession, 
cannot  be  set  up  as  a  defence  to  a  foreclosure  of  the  mort- 
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gage  now,  any  more  than  before  the  Code.  (Burke  agt.  Nichols, 
ante,  459.) 

See  LANDLORD  AND  TENANT,  1.  2.  7.  8. 

See  SALE,  2. 

TRUSTEES. 

See  DEED,  2. 

See  CORPORATIONS,  7.  8. 

UNDERTAKING. 

1.  Where  the  judgment  appealed  from,  directs  the  execution  of  a 
conveyance,  the  appellant  must  comply  with  the  terms  requi- 
red on  an  appeal  to  the  court  of  appeals,  in  order  to  stay  pro- 
ceedings.    The  undertaking  must  be  filed  under  §  334  as  well 
as  the  deed  under  §  337.     (Waring  agt.  Ayres,  12  Abb.,  112.) 

2.  Where  three  sureties  in  an  mderteikingjustified  in  the  aggregate 
sum  of  $80,000,— $40,000  being  double  the  value  of  the  prop- 
erty as  stated  in  the  plaintiff's  affidavit  on  a  claim  of  delivery, 

Held,  that  the  sheriff  was  bound  under  §  212  to  deliver  the 
property  to  the  defendant,  notwithstanding  the  fact  that  the 
amount  specified  in  an  affidavit  of  the  same  sureties  annexed 
to  the  undertaking  when  first  delivered  to  the  sheriff,  was  in 
the  aggregate  of  only  $60,000.  That  affidavit  was  not  required 
by  any  provision  of  law,  but  was  only  a  precautionary  mea- 
sure by  the  sheriff  to  judge  of  the  sufficiency  of  the  sureties 
for  his  own  protection,  and  wholly  unnecessary  to  the  validity 
of  the  undertaking.  (Grant  agt.  Booth,  ante,  354.) 

3.  Where  the  undertaking,  filed  on  granting  an  order  of  arrest, 
is  not  indorsed  with  the  approval  of  the  justice  who  granted  the 
order,  pursuant  to  rule  4,  the  order,  on  motion,  will  be  vacated 
with  costs.     (Newell  agt.  Doran,  ante,  427.) 

9       See  INJUNCTION,  4.  5. 
See  BAIL,  1. 

USURY. 

1.  A  party  seeking  to  avail  himself  of  a  defence  like  usury,  in- 
volving a  forfeiture,  is  bound  to  allege  and  prove  the  facts 
necessary  to  establish  it;  and  no  presumption  will  be  indulged 
in  his  favor.     (Cutler  agt.  Wright,  22  N.  Y.  E.,  472.) 

2.  It  seems  that  the  mere  fact,  that  on  a  contract  for  the  sale  of 
land,  a  higher  than  the  legal  rate  of  interest  is  reserved  upon 
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the  deferred  payments,  does  not  render  the  transaction  usu- 
rious.    (Id.) 

3.  In  an  action  on  a  promissory  note,  the  defendant  cannot  avail 
himself  of  the  defence  of  usury  in  violating  the  laws  of  ano- 
ther state,  those  laws  not  declaring  the  contract  void  for 
usury,  but  a  penalty  or  forfeiture  merely.     ( Willis  agt.  Came- 
ron, 12  Abb.,  245.) 

4.  When  the  jury  find  that  the  defence  of  usury  set  up  in  the 
answer  has  not  been  proved,  the  finding  is  conclusive  on  the 
that  point.     (Gould  agt.  Humsey,  ante,  97.) 

5.  Where  the  facts  showed  that  the  plaintiff  got  the  defendant's 
accommodation  note  discounted  by  one  L.  at  two  per  cent,  a 
month  by  indorsing  it,  and  that  when  it  became  due  the  plain- 
tiff paid  it  to  L.  and  sued  the  defendant, 

Held,  that  the  answer  of  the  defendant,  alleging  that  the 
plaintiff  discounted  the  note  at  a  usurious  rate  of  interest, 
could  not  sustain  such  defence.  (Id.) 

6.  A  bonafide  acceptor  of  an  accommodation  draft  for  the  benefit 
of  the  drawer,  is  not  estopped  from  setting  up  usury,  where 
the  drawer  represented  to  the  plaintiff  (a  third  person)  that 
the  draft  was  business  paper.   (Jackson  agt.  Fassitt,  ante,  279.) 

7.  A  commission  paid  for  accepting  a  draft,  on  a  deposit  of  goods, 
where  there  is  no  loan  of  money,  and  where  it  does  not  appear 
to  have  been  a  cover  for  a  usurious  contract,  is  not  usurious. 
(Ryckman  agt.  Coleman,  ante,  404.) 

8.  A  defence  of  usury  will  be  stricken  out  of  an  answer,  on  mo- 
tion, as  sham,  where  the  plaintiff  alleges  that  the  trifle   of 
interest  taken  over  seven  per  cent,  was  so  taken  through  mis- 
take, stating  the  circumstances  in  reference  to  it,  and  the  de- 
fendant failing  to  show  a  state  of  facts  which  would  consti- 
tute any  agreement  to  take  more  than  lawful  interest.  (Bailey 
agt.  Lane,  ante,  475.) 

9.  A  verbal  agreement  by  the  plaintiff,  to  renew  a  note  on  which 
the  action  is  brought,  contradicts  the  note,  and  is  not  availa- 
ble as  a  defence.     (Id.) 

10.  An  accommodation  indorsement  is  as  valid  as  any,  where  the 
parties  for  whom  it  was  made  have  received  full  value,  ac- 
cording to  the  intention  of  the  indorser.     (Id.) 

See  ANSWER,  5.  6.  7.  8. 
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VERIFICATION. 
See  COMPLAINT,  2. 

WILL. 

1.  When  the  recitals  in  a  will  of  loaning  certain  moneys  and 
taking  notes  therefor,  operate  as  a  gift,  by  the  testator.    ( Til- 
lotson  agt.  Race,  22  N.  Y.  E.,  122.) 

2.  When  mortgages  on  the  real  estate  of  the  testator,  were,  by 
the  will,  charged  upon  the  estate  in  remainder,  in  exoneration 
of  the  life  estate  of  the  widow.     (Moseley  agt.  Marshall,  22  N. 
Y.  E.,  200.) 

3.  It  is  not  necessary  to  the  due  attestation  of  a  will,  that  the 
witnesses  should  subscribe  in  the  presence  of  each  other.     It 
must  be  done  at  the  request  of  the  testator,  but  may  be  sepa- 
rately.    (Hoysradt  agt.  Kingman,  22  N.  Y.  E.,  372.) 

4.  An  acknowledgment  by  the  testator  to  the  witnesses  of  the 
execution  of  a  will  is  equivalent  to  signing  it  in  their  pres- 
ence.    (Id.) 

5.  Held  in  this  case  that  there  was  no  repugnancy  between  the 
general  bequest  (to  four  grandchildren;  but  in  case  one  of 
them,  Mary,  should  die  without  lawful  issue  then  her  share  to 
be  divided  among  the  others,  share  and  share,  alike  to  them 
and  their  heirs  and  assigns)  to  the  grand-daughter,  and  the 
provision  for  its  diversion  in  the  event  of  her  death  without 
issue.     (Tyson  agt.  Blake,  22  N.  Y.  E.,  558.) 

6.  Where  it  clearly  appears  by  the  will  that  the  testator  has  dis- 
tributed the  residue  of  his  property,  after  making  provision 
for  his  widow,  amongst  his  children,  or  other  persons,  in  such 
proportions  as  he  considered  them  entitled  to,  and  that  to  allow 

•  the  widow  to  take  both  the  provision  of  the  will  and  her  dower 
out  of  the  estate  would  defeat  or  materially  lessen  the  allot- 
ments to  all  or  any  of  the  devisees  or  legatees,  the  intention 
of  the  testator  not  to  give  her  both  the  provision  and  dower 
out  of  the  estate  is  plainly  manifested ;  and  the  court  should 
require  the  widow  to  elect.  (Dodge  agt.  Dodge,  ante,  63.) 

VOL.  XXI.  36 
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WITNESS. 

1.  A  witness  objected  to  as  the  person  for  whose  immediate 
benefit  the  suit  was  prosecuted  is  himself  competent  to  repel 
that  assumption,  or  it  seems,  to  rebut  testimony  given  to  esta- 
blish it.     (Requa  agt.  Requa,  22  N.  Y.  R.,  254.) 

2.  Petit  larceny,  as  a  first  offence,  is  not  a  felony  which  disquali- 
fies the  convict  as  a  witness.     (Shay  agt.  The  People,  22  N. 
Y.  R,  317.) 

3.  Where  a  corporation  is  a  defendant  in  an  action,  the  opposite 
party  is  entitled  to  be  a  witness  in  his  own  behalf.    (La  Farge 
agt.  Exchange  Fire  Ins.  Co.,  22  N.  Y.  R.,  352.) 

4.  A  party  to  an  action  may  not  only  be  examined  at  the  option 
of  the  adverse  party,  in  the  same  manner  as  any  other  wit- 
ness, but  may  also  be  required  to  produce  books  and  papers 
tinder  his  control,  which  are  pertinent  and  only  those  that  are 
pertinent  to  the  issues  in  the  action.     (Brett  agt.  Bucknam, 
32  Barb.,  655.) 

5.  The  rule  that  a  party  will  not  be  permitted  to  impeach  his 
own  witness,  does  not  extend  to  prevent  the  party  from  other- 
wise proving  the  truth  of  a  fact  to  which  the  witness  may 
have  testified,  although  the  proof  may  have  the  effect  to  con- 
tradict him.     It  is  only  statements  of  matters  merely  collate- 
ral that  the  party  calling  the  witness  and  making  the  inquiry 
is  bound.     (Bok  agt.  Vincent,  12  Abb.,  137.) 

6.  In  an  action  for  an  account  and  payment  of  profits  and  for 
damages,  on  the  ground  that  the  defendant  had  been  unlaw- 
fully copying  and  using  the  plaintiff 's  trade  mark  or  label  on 
bottled  porter,  the  defendant,  on  being  called  as  a  witness, 
refused  to  answer  the  following  questions,  upon  the  ground  that 
his  answer  would  tend  to  convict  him  of  a  criminal  offence, 
under  the  act  of  April  1,  1850,  (Laws  of  1850,  p.  197,)  to  wit: 

1st.  Have  you,  within  the  last  six  years,  used  labels  like 
those  set  forth  in  the  complaint,  on  American  porter,  bottled 
by  you  ? 

2d.  Were  there,  on  any  of  the  bottles,  labels  like  those  of 
the  plaintiff,  as  set  forth  in  the  complaint  ? 

3d.  Have  you  sold  porter,  within  the  last  six  years,  as  and 
for  an  imitation  of  Byass  London  porter  ? 
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4th.  Did  you,  at  any  time  during  the  three  years  ending 
May  1,  185 7,  put  American  porter  in  bottles  and  label  them 
with  labels  like  those  attached  to  the  complaint  in  this  action  ? 

Held  that  the  defendant  was  privileged  from  answering  the 
first,  second  and  fourth  questions,  but  was  not  privileged  from 
answering  the  third  question.  (By ass  agt.  Sullivan,  ante,  50.) 

7.  Held,  also,  that  the  same  rule  of  law  which  excuses  a  witness 
from  answering  questions  which  may  tend  to  convict  him  of  a 
crime  or  misdemeanor,  excuses  him  from  producing  books  or 
papers,  which  may  be  used  as  evidence  against  him  tending  to 
the  same  result.     (Id.) 

8.  A  witness  before  a  grand  jury  is  not  privileged  by  the  consti- 
tution or  the  common  law,  from  answering  a  legal  and  proper 
question  in  reference  to  a  matter  pending  before  that  body 
against  certain  aldermen  in  the  city  of  New  York  for  feloni- 
ously receiving  a  gift  of  money  to  influence  their  votes  in  an 
official  capacity,  (substantially  under  the  amended  charter  of 
1857,)  on  the  ground  that  such  question  would  disgrace  him, 
and  have  a  tendency  to  accuse  him  of  a  crime.     (People  ex 
rel.  Hackley  agt.  Kelly,  ante,  54.) 

See  SUPPLEMENTARY  PROCEEDINGS,  2.  3. 

See  EVIDENCE,  5.  7. 

See  CONTEMPT   1.  2.  3.  6.  7. 


SUPPLEMENTAL    DIGEST, 

Containing  33  Harbour  and  No.  4,  Vol.  12  Abbott's  Reports, 
which  were  not  received  until  the  previous  Digest  had  been 
prepared  and  partly  printed. 


ACTION. 

1.  What  is  a  sufficient  demand  and  refusal  of  property,  to  autho- 
rize an  action  for  the  recovery  of  possession  thereof  on  the 
ground  of  an  unlawful  detention.  (Monnot  agt.  Ibert,  33  Barb., 
34.) 

2.  Where  M.  gave  his  notes  signed  as  surety  by  H.  to  S.  on  a 
contract  for  a  sale  of  land  by  S.  to  him,  and  the  defendant 
purchased  M.'s  interest  in  the  land  and  agreed  to  pay  M.'s 
notes  as  a  part  of  the  consideration,  held,  that  H.  having  paid 
the  notes,  could  not  sustain  an  action  against  the  defendant 
for  the  amount  under  his  agreement  with  M.     (Hoffman  agt. 
Schwaebe,  33  Barb.,  194.) 

3.  Where  lands  are  devised,  charged  with  the  payment  of  a 
legacy,  an  action  of  assumpsit  will  not  lie  at  the  suit  of  the 
legatee,  against  the  devisee,  unless  the  latter  has  not  only 
accepted  the  devise,  but  has  expressly  promised  to  pay  the 
legacy  charged.     (Gridley  agt.  Gridley,  33  Barb.,  250.) 

4.  Such  a  cause  of  action  is  of  equitable  cognizance  exclusively, 
and  if  joined  with  other  claims  arising  out  of  contract,  suable 
at  law,  and  not  arising  from  the  same  transaction  with  the 
first,  there  will  be  a  misjoinder  of  actions.     (Id.} 

See  POSSESSION  OF  PERSONAL  PROPERTY. 
See  NEGLIGENCE. 
See  COMPLAINT,  8.  9. 
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ANSWER. 

1.  An  answer  should  be  as  full  and  complete  as  a  special  plea 
was  required  to  be,  under  the  former  system  of  pleading. 
When  there  are  several  separate  answers,  each  must  stand  or 
fall  by  itself,  and  cannot  be  helped  out  by  another,  except  by 
an  appropriate  reference  to  it.  (Ayrault  agt.  Chamberlain,  33 
Barb.,  229.) 

APPEAL. 

1.  It  seems  that  an  order  for  the  production  and  discovery  of 
books  and  papers  is  not  an  appealable  order.     ( White  agt. 
Munroe,  33  Barb.,  650.) 

2.  An  appeal  cannot  be  moved  as  frivolous  out  of  its  order  on 
the  calendar.     (Wilder  agt.  Lane,  12  Abb.,  351.) 


ARREST. 

1.  Where  it  was  shown  that  the  defendants  had  admitted  that 
the  goods  they  had  purchased  of  the  plaintiffs,  had  been  trans- 
ferred by  the  defendants  to  another  firm;  stating  they  had 
done  so  for  the  purpose  of  keeping  their  stock  out  of  the  hands 
of  their  creditors ;  that  it  was  really  the  same  as  if  they  owned 
the  goods;  and  that  the  defendants  were  still  in  possession; 
which  statements  were  corroborated  by  other  evidence,  held, 
that  the  order  of  arrest  should  be  upheld  on  the  ground  of  the 
fraudulent  disposition  of  the  property  by  the  debtors.  SUTH- 
ERLAND, J.,  dissenting.  (Phillips  agt.  Benedict,  33  Barb.,  655.) 

»     ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  It  has  never   been   decided  in  this  state  as  law,  that   an 
assignment  for  the  benefit  of  creditors  is  void,  by  reason  of  a 
failure  to  attach  to  it  a  schedule  of  either  property  or  debts. 
(Matthews  agt.  Poultney,  33  Barb.,  127.) 

2.  Neither  has  it  been  decided  as  law,  that  an  assignee  by  his 
bare  unauthorized   act  of  selling  on  credit  a   part   of   the 
assigned  property,  will  make  void  such  an  assignment.    (Id.) 

3.  The  only  intent  that  has  anything  to  do  with  the  validity  of 
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an  assignment  for  the  benefit  of  creditors  is  the  intent  of  the 
assignor  at  the  time  of  making  it — that  is,  the  intent  with 
which,  or  to  carry  out  which,  it  was  made,  and  the  facts 
tending  to  show  such  fraudulent  intent  must  be  left  with  the 
tribunal  which  tries  the  question  of  fact.  (Id.) 

4.  Though  the  court  may  set  aside  a  finding  of  fact,  if  plainly 
against  the  weight  of  evidence,  it  will  not  go  beyond  that 
point  to  interfere  with  decisions  of  fact  fairly  deducible  from 
conflicting  testimony.     (Id.) 

5.  In  an  action  to  set  aside  such  an  assignment  on  the  ground 
of  fraud,  the  assignor  may  be  permitted  to  testify  as  to  his 
actual  intent  in  executing  it.     (Id.} 

6.  An  assignment  for  the  benefit  of  creditors  cannot  be  attacked 
by  a  judgment  creditor  of  the  assignor,  in  an  action  brought 
by  the  assignees,  on  the  ground  that  it  was  made  to  hinder, 
delay  and  defraud   creditors,  where  the  judgment  was  re- 
covered after  the  date  of  the  assignment  and  is  a  judgment 
for  costs.     The  assignment  is  good  as  between  the  parties  to 
it,  even  though  it  be  fraudulent  as  against  the  creditors  of 
the  assignor.     (Ogden  agt.  Prentice,  33  Barb.,  160.) 

7.  It  is  not  necessary  that  the  assignees  should  give  notice  to  a 
judgment  creditor  of  the  assignor,  of  the  assignment,  in  order 
to  prevent  the  creditor  from  using  his  judgment  as  a  set-off, 
or  other  defence,  in  an  action  brought  by  the  assignees.    And 
such  a  judgment,  which  was  rendered  for  costs  against  the 
assignor  after  his  assignment  cannot  be  set  off  or  used  as  a 
defence  in  the  action.     (Id.} 

8.  The  general  proposition  that  the  admissions  or  declarations 
of  an  assignor  cannot  be  received  in  evidence  to  affect  the 
rights  of  third  parties  is  subject  to  the  exception  ;  that  when 
a  fraudulent  combination  is  established,  the  acts  and  declara- 
tions of  any  one  of  the  parties  thereto  may  be  proved  against 
the  others  ;  and  this  rule  and  the  exception  are  applicable  to 
assignments  in  trust  for  the  benefit  of  creditors.     (Cuyler 
agt.  McCartney,  33  Barb.,  165.) 

9.  Where  a  creditor  signs  a  composition  deed  with  other  credi- 
tors, upon  the  condition  that  the  debtors  will  secure  his  claim 
by  obtaining  an  indorser,  and  such  indorser  is  obtained,  with- 
out  the  knowledge    or  assent   of   the   other  creditors,   and 
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without  any  provisions  therefor  by  the  deed,  it  is  a  fraud 
upon  the  other  creditors,  and  the  agreement  entered  into  to 
procure  the  indorser  is  void,  and  the  indorser  is  not  liable. 
(Pinneo  agt.  Biggins,  12  Abb.,  334.) 


ASSIGNMENT  OF  RESIDUARY  ESTATE. 
1.  An  assignee  of  a  residuary  interest  in  the  estate  of  the  testa- 
tor, is  bound  to  give  notice  of  his  assignment  to  the  executors, 
in  order  to  secure  priority,  and  make  the  transfer  effectual 
against  subsequent  assignees  or  purchasers  in  good  faith, 
who  perfect  their  title  by  such  notice.  (Parks  agt.  Innes,  33 
Barb.,  37.) 

ATTACHMENT. 

1.  Proceedings  under  the  statute  of  this  state  against  the 
estate  of  non-resident  debtors,  may  be  said  to  be  instituted, 
and  until  the  appointment  of  trustees,  to  be  for  the  benefit  of 
the  attaching  creditor  and  such  other  creditors  as  come  in 
and  make  themselves  parties  to  it  under  the  statute.  When, 
however,  trustees  are  appointed,  the  proceedings  become  in 
fact  an  administration  of  all  the  property  of  the  non-resident 
debtor  within  the  state,  by  the  state  or  government,  for  the 
benefit  of  all  his  creditors;  and  a  fund  in  the  hands  of  the 
trustees,  the  proceeds  of  all  the  non-resident  debtor's  pro- 
perty, is  held  by  them  as  public  officers  or  administrators, 
and  which  they  are  to  distribute  among  all  the  creditors, 
foreign  as  well  as  domestic,  irrespective  of  any  proceedings 
in  bankruptcy  in  foreign  countries.  (In  the  matter  of  Bonaffe, 
33  Barb.,  469.) 

BAILMENT. 

1.  An  agreement  to  lease  for  one  year  household  furniture  in  a 
hotel  constitutes  the  lessees  bailees  for  hire,  and  they  are 
responsible  upon  principles  applicable  to  that  species  of  bail- 
ment, and  consequently  have  a  right  to  show  as  an  excuse 
for  not  returning  the  property,  that  it  was  destroyed  by  fire 
in  the  hotel,  without  any  fault  on  their  part.  (Hyland  agt. 
Paul,  33  Barb.,  241.) 
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BILL  OF  LADING. 

1  As  between  the  parties,  a  bill  of  lading  is  a  mere  receipt, 
and  so  far  as  respects  the  condition  and  quality  of  the  goods 
shipped,  is  open  to  explanation  by  parol  evidence.  (Meyer 
agt.  Peck,  33  Barb.,  532.) 

2.  In  an  action  for  freight  against  one  who  is  both  shipper  and 
consignee  of  goods,  it  is  a  question  of  fact  for  the  jury  whe- 
ther the  carrier  delivered  all  the  property  received  by  him. 
If  he  delivered  all  that  he  received,  although  less  than  the 
amount  admitted  in  the  bill  of  lading,  he  is  entitled  to  reco- 
ver for  the  freight  of  the  whole  quantity  delivered.  (Id.) 


BILLS  OF  EXCHANGE  AND  PROMISSOKY  NOTES. 

1.  A  person  who  takes  a  negotiable  note  before  due  in  good 
faith,  in  payment  of  a  pre-existing  debt,  and  surrenders  up 
security  held  by  him  therefor,  becomes  a  holder  for  a  valuable 
consideration.     (Stettheimer  agt.  Meyer,  33  Barb.,  215.) 

2.  The  indorsee  of  negotiable  paper  does  not  take  it  subject  to 
equities  that  may  thereafter  arise  between  the  payee  and  the 
maker,  but  only  to  such  as  exist  at  the  time  of  the  transfer. 
(Elwell  agt.  Dodge,  33  Barb.,  33 6. } 

3.  An  acceptance  of  a  draft  by  the  drawees  before  maturity, 
which  has  been  discounted  by  a  bank  for  the  accommodation 
of  the  drawers  before  acceptance,   binds  them  in  the  same 
manner  as  if  they  had  accepted  it  before  discount.     It  seems 
that  acceptors  of  a  draft  are  in  the  same  position  as  the 
makers  of  a  note,  and  their  liability  governed  by  the  same 
rules.     (Mechanics'  Sank  agt.  Livingston,  33  Barb.,  458.) 

4.  Where  a  note  is  made  and  delivered  to  a  mutual  insurance 
company  as  a  premium  note  only,  and  not  as  an  original  stock 
note,  the  subsequent  use  of  it  by  the  company  as  a  stock  note, 
without  the  consent  of  the  maker,  is  a  fraudulent  perversion 
of  its  object  and  design,  and  renders  it  invalid,  except  in  the 
hands  of  a  bonafide  holder.    (Bell  agt.  Shibley,  33  Barb.,  610.) 

5.  The   holder   of  negotiable  paper,  who   has   received   it   as 
security  for  an  antecedent  debt,  without  parting  with  any 
new  consideration,  or   relinquishing  any   security   therefor, 
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cannot  enforce  the  same  against  an  indorser  who  indorsed 
the  same  on  a  condition  which  has  not  been  fulfilled,  although 
the  holder  and  owner  had  no  notice  of  such  condition  when 
he  received  it.     (Prentiss  agt.  Graves,  33  Barb.,  621.) 
See  STATUTE  OF  LIMITATIONS. 


BOARD  OF  SUPERVISOES. 

1.  Where  there  is  no  fixed  or  definite  sum  prescribed  by  law, 
as  a   compensation   for  services  rendered   chargeable   to   a 
county,  the  board  of  supervisors  have  a  discretion,  they  act 
judicially,  and  may  allow  such  sum  as  they  deem  to  be  just. 
(Chase  agt.  County  of  Saratoga,  33  Barb.,  603.) 

2.  An  action  cannot  be  sustained  against  a  county  as  a  party, 
even  though  the  individual  has   an  absolute  demand  against 
the  county,  not  subject  to  the  discretion  of  the  board.     The 
action,  if  any  lies,  must  be  brought  against  the  board  of 
supervisors.     (Id.) 

CHATTEL  MORTGAGE. 

1.  Although  a  chattel  mortgage  may  be  given  to  secure  the 
mortgagee  for  future  advances  to  be  made  to,  and  responsi- 
bilities incurred  for  the  benefit  of  the  mortgagor,  yet  where  a 
mortgage  is  given  by  a  partnership  for  that  purpose,  it  can 
not  extend  to  the  liabilities  and  enure  to  the  benefit  of  a  new 
firm,  after  the  dissolution  of  the  old  one.     (Monnot  agt.  Ibert, 
33  Barb.,  34.) 

2.  If  the  debts  and  liabilities  of  the  mortgagors  or  the  balance 
of  account  against  them,  which  the  mortgage  covers,  are  paid 
at  any  time,  that  satisfies  and  cancels  the  mortgage,  and  the 
security  cannot  be  kept  alive  and  extended  to  dealings  between 

*    the  mortgagee  and  the  succeeding  firm.     (Id.) 

3.  What  is  a  sufficient  demand  and  refusal  of  property,  to  autho- 
rize an  action  for  the  recovery  of  possession  thereof  on  the 
ground  of  an  unlawful  detention.     (Id.) 

COMPLAINT. 

1.  Where  a  sheriff  brings  a  suit  as  such,  it  is  not  necessary  that 
he  should  set  forth  the  time,  manner  and  circumstances  of  his 
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election  or  appointment,  or  the  detail  or  regularity  of  the  pro- 
ceedings by  which  he  was  inducted  into  office.  (Kelly  agt. 
Breusing,  33  Barb.,  123.) 

2.  In  an  action  by  a  sheriff  against  a  person  having  in  his  pos- 
session property  belonging  to  the  defendant  in  the  attachment 
suit,  a  general  allegation  that  the  plaintiff  has  title  to  the  pro- 
perty in  question  by  virtue  of  a  levy  thereon  under  an  attach- 
ment against  the  property  of  the  defendant  therein,  to  whom 
the  property  in  question  belonged,  is  sufficient  on  demurrer. 
It  need  not  be  alleged  to  have  been  brought  by  the  direction 
of  the  court  or  judge.     ( Id.) 

3.  An  allegation  that  the  sheriff  left  with  the  defendant  a  "  no- 
tice showing  the  property  levied  on,"  is  sufficiently  specific. 
An  allegation  that  the  defendant  has  in  his  possession  certain 
moneys  amounting  to  $300,  which  belong  to  the  defendant  in 
the  attachment  suit,  is  a  sufficient  description  of  the  moneys. 
(Id.) 

4.  A  dismissal  of  the  complaint  under  the  Code,  is  in  all  respects 
equivalent  to  a  non-suit  in  common  law  actions  under  the  for- 
mer system.     Therefore  a  judgment  dismissing  the  complaint 
is  no  bar  to  a  second  action  for  the  same  cause.     ( Coit  agt. 
Beard,  33  Barb.,  357.) 

5.  Where  a  plaintiff  in  his  summons  and^  complaint,  describes 
himself  as  "  President  of  the  Bank  of  H.,"  this,  if  the  cause 
of  action  specified  in  the  complaint  is  one  of  mere  private 
right,  will  be  regarded  as  only  a  descriptio  personce ;  but  it  is 
otherwise  where  the  complaint  alleges  that  the  plaintiff  is 
president  of  the  Bank  of  H.,  a  moneyed  corporation,  estab- 
lished and  doing  business  at  H.,  and  then  sets  out  a  cause  of 
action  accruing  to  such  bank;  in  such  case  the  action  is  to  be 
deemed  an  action  by  the  plaintiff  as  a  corporation  or  associa- 
tion commenced  under  the  general  banking  act.     (Hallett  agt. 
Harrower,  33  Barb.,  537.) 

6.  If  the  answer  in  such  case  expressly  denies  that  the  plaintiff 
is  such  corporation,  or  that  he  is  president  thereof,  or  that 
there  is  any  such  corporation,  &c.,  such  issues  are  material, 
and  the  plaintiff,  in  order  to  recover,  must  establish  these 
facts.     (Id.) 

7.  A  private  banker  is  not  a  corporation.     (Id.) 
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8.  A  complaint,  to  be  good  in  an  action  of  slander  for  words 
actionable  only  because  spoken  of  the  plaintiff  in  his  business 
or  profession,  must  contain  appropriate  averments  by  way  of 
inducement  and  colloquium.  Words  charging  a  physician 
and  surgeon  with  having  "  killed  six  children  in  one  year,"  if 
spoken  of  him  in  his  profession,  and  set  forth  in  a  complaint 
containing  appropriate  inducement,  colloquium  and  inuendo, 
are  actionable  per  se.  (Carroll  agt.  White,  33  Barb.,  615.) 

8.  When  words  laid  in  a  pleading,  are  actionable  per  se,  it  is 
unnecessary  to  characterize  the  offence  by  an  averment;  and 
if  the  offence  be  improperly  characterized  in  the  inuendo,  it 
will  not  vitiate  the  pleading.  (Id.) 

10.  Where  the  complaint  in  an  action  for  partition  does  not  spe- 
cifically ask  that  the  defendants  be  required  to  account  for 
the  rents,  they  cannot  be  required  to  do  so,  although  they 
have  not  answered.  (Bulwinker  agt.  fiyker,  12  Abb.,  311.) 


CONTRACTING  BOARD. 

1.  Held,  that  the  laws  of  1834,  sub.  3,  §  10,  ch.  329,  must  be 
construed  to  mean  that  the  terms  of  the  contract  into  which 
a  successful  bidder  is  required  to  enter,  shall  be  prescribed 
by  the  contracting  board  not  after  the  bidding  and  before  the 
execution  of  the  contract  itself,  but  before  the  bidding.  (People 
agt.  Contracting  Board,  33  Barb.,  510.) 

2.  Where  proposals  for  work,  made  to  the  contracting  board  in 
pursuance  of  a  published  advertisement  by  the  board,  arc  on 
their  face  palpably  fraudulent,  and  calculated  to  defraud  the 
state,  the  board  is  not  bound  to  accept  the  bid,  but  may,  in 
its  discretion,  disregard  and  reject  it.     (Id.)     (This  decision 
reverses  the  one  made  at  special  term,  20  How.,  206.) 

3.  A  mandamus  will  not  be  issued  against  the  contracting  board 
to  compel  them  to  award  a  contract  to  a  bidder,  after  the 
board  has  by  resolution  rejected  such  bid.     (Id.) 

CORPORATIONS. 

1.  The  acts  which  an  officer  of  a  corporation  usually  and  cus- 
tomarily performs  in  behalf  of  the  company,  the  presumption 
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is  are  authorized  by  the  directors;  and  the  authority  to  act  in 
a  class  of  cases  may  be  conferred  by  a  single  resolution,  as 
well  as  by  a  distinct  and  separate  resolution  in  each  case. 
(Eiwell  agt.  Dodge,  33  Barb.,  336.) 

2.  In  an  action  upon  a  promissory  note  claimed  to  have  been 
transferred  to  the  plaintiff  by  the  president  of  the  corporation, 
it  is  not  necessary  to  prove  a  resolution  of  the  board  of  direc- 
tors, authorizing  that  particular  transfer;  a  general  resolution 
sufficiently  broad  to  cover  the  transaction  is  sufficient.  (Id.) 
See  COMPLAINT,  5.  6.  7. 

COSTS. 

1.  A  retaxation  of  costs  in  street  cases  in  the  city  of  New  York 
must  be  had  before  confirmation  of  the  report  of  the  commis- 
sioners, because,  it  seems,  that  there  is  no  appeal  from  the  spe- 
cial to  the  general  term  upon  the  report  of  the  commissioners 
confirming  the  report.  (Matter  of  Seventy-sixth  street,  N.  Y., 
12  Abb.,  31t.) 

COUNTER-CLAIM. 

1.  Where  the  plaintiff  purchased  of  S.  a  note  made  by  the  de- 
fendant which  was  over  due,  and  the  defendant  at  the  same 
time  held  a  note  against  S.  which  was  over  due,  and  which  was 
prosecuted  to  judgment  by  the  defendant  against  S.     Subse- 
quently the  plaintiff  brought  his  action  against  the  defendant 
on  his  note.     Held,  that  the  defendant  could  not  use  the  note 
by  S.  as  a  set-off, -defence  or  counter-claim,  it  being  merged 
in  the  judgment,  and  not  a  subsisting  demand  at  the  time  the 
action  was  commenced.     Nor  could  he  use  his  judgment,  as 
it  was  not  rendered  until  after  the  plaintiff  had  purchased  the 
note  in  suit,  which  was  not  then  a  demand  against  S.  (Lowell 
agt.  Lane,  33  Barb.,  292.) 

2.  A  counter-claim  cannot  be  interposed  in  an  action  of  tort  for 
a  cause  arising  out  of  the  transaction  alleged  in  the  com- 
plaint.    Thus,  in  an  action  for  an  assault  and  battery  the  de- 
fendant cannot  set  up  an  assault  and  battery  committed  on 
him  by  the  plaintiff  just  previous  to  the  assault  complained  of. 
(Barhyte  agt.  Hughes,  33  Barb.,  320.) 
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3.  Where  the  plaintiff  claimed  to  recover  a  lease  and  mortgage 
which  the  defendant  held,  and  which  the  plaintiff  alleged 
belonged  to  the  person  for  whom  he  was  appointed  receiver, 
and  the  answer  denied  his  right  thereto,  on  the  ground  that 
there  were  moneys  due  to  the  defendant  for  which  he  held  the 
lease  and  mortgage  as  security,  held,  that  the  answer  did  not 
contain  a  counter-claim  which  could  be  interposed  to  the 
action.  ( Tyler  agt.  Willis,  33  Barb.,  32?.) 
See  LANDLORD  AND  TENANT,  5. 


DISCOVERY  OP  BOOKS  AND  PAPERS. 

1.  Although  the  supreme  court  rules  (14-17)  regulate  the  pro- 
ceedings for  a  discovery  of  books  and  papers,  both  under  the 
Revised  Statutes  and  under  the  Code,  yet  they  do  not,   and 
cannot  confound  or  unite  the  two  remedies.     (Pindar  agt. 
Seaman,  33  Barb.,  140.) 

2.  Under  §  388  of  the  Code,  the  court,  in  the  first  instance,  may 
order  a  party  to  give,  within  a  specified  time  an  inspection 
and  copy,  or  permission  to  take  a  copy  of  books,  papers,  &c. 
If  compliance  with  the  order  is  refused,  the  court  may  exclude 
the  paper,  &c.  from  being  given  in  evidence,  or  punish  the 
party  refusing,  or  both.     (Id.) 

3.  There  is  no  authority  to  direct  defendants  to  deposit  a  paper 
with  the  clerk  for  thirty  days,  and  in  default  thereof  that  they 
be  precluded  from  all  defence  in  the  action,  and  be  adjudged 
guilty  of  contempt,  &c.     (Id.) 

EXECUTION. 

1.  A  sheriff  is  not  required  to  keep  an  execution  sixty  days  be- 
fore returning  it,  where  there  is  no  collusion  or  fraud  shown, 
and  no  intent  proven  on  the  part  of  the  plaintiff  or  his  attor- 
ney to  prevent  a  levy  on  the  property  of  the  debtor.  The 
objection  that  an  execution  has  been  returned  too  soon,  can 
not  be  raised  collaterally;  it  can  only  be  available  on  a  direct 
motion  to  set  aside  the  return  to  the  writ.  If  the  debtor  does 
not  make  the  objection  himself,  no  other  person  can  take 
advantage  of  it.  (Tyler  agt.  Willis,  33  Barb.t  327.) 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Requisites  of  a  petition  to  the  surrogate  by  the  widow  and 
administrator,  for  an  order  directing1  the  sale  of  the  real  estate 
of  a  decedent  for  the  payment  of  his  debts.     Upon  such  appli- 
cation, if  there  be  an  infant  heir  or  devisee,  a  guardian  must 
be  appointed  for  the  infant  by  the  surrogate,  to  give  him 
jurisdiction  in  the  case,  even  though  it  does  not  appear  from 
the  petition  that  such  infant  is  an  heir  or  devisee.     (Ackley 
zgt.Dygert,  33  Barb.,  176.) 

2.  A  petition  for  an  order  to  sell  the  real  estate  of  an  intestate, 
which  omits  to  state  that  an  inventory  has  been  filed,  or  that 
there  are  debts  which  the  personal  property  is  insufficient  to 
pay,  does  not  state  facts  sufficient  to  give  the  surrogate  juris- 
diction.    (Id.) 

3.  An  executor  who  is  indebted  to  the  estate  he  represents  may 
lay  aside  and  deposit  money  in  a  bank  to  his  credit  and  in  his 
name  as  executor,  for  the  purpose  of  paying  such  debt,  and  it 
will  operate  as  a  payment,  if  in  part  only,  then  as  a  payment 
pro  tanto,  and  the  money  belongs  to  the  estate  and  cannot  be 
seized  by  the  individual  creditors  of  the  executor.    (Scrantom 
agt.  Farmers'  and  Mechanics'  Bank  of  Rochester,  33  Barb.,  527.) 

4.  The  objection  that  another  person  who  should  have  joined  in 
the  suit  as  being  coexecutor  with  the  plaintiff,  if  it  does  not 
appear  on  the  face  of  the  complaint,  so  that  the  question  can 
be  raised  by  demurrer,  can  only  be  raised  by  answer;  and  if 
not  so  raised  it  will  be  deemed  waived.     (Id.} 

5.  Where  the  cause  of  action  alleged  in  the  complaint  is  stated 
as  an  indebtedness  due  to  the  plaintiff  as  executor,  and  that  the 
money  was  had  and  received  by  the  defendant  for  the  use  of 
the  plaintiff  as  executor,  this  is  sufficient  to  show  that  the  plain- 
tiff brings  his  action  in  his  representative  character.     (Id.) 

6.  Where  an  executor  of  a  will  proved  in  another  state  brings 
an  action  here  upon  a  promissory  note  made  to  his  order  and 
indorsed  by  him  in  blank,  he  is  not  the  representative  of  a 
deceased  person  within  §  399  of  the  Code,  and  on  the  trial  his 
adversary  may  be   examined   as    a    witness    against  him. 
(Buckingham  agt.  Andrews,  12  Abb.,  322.) 

SEE  ASSIGNMENT  OF  RESIDUARY  ESTATE,  1. 
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EVIDENCE. 

1.  In  an  action  for  mm.  con.  matters  of  mitigation  growing  out 
of  the  relations  existing  between  the  parties  at  the  time  of 
the  alleged  offence  may  be  given  in  evidence  under  a  general 
denial  of  the  allegations  of  the  complaint.     (Harter  agt.  Grill, 
33  Barb.,  283.) 

2.  Where  a  verdict  is  clearly  against  the  evidence,  so  that  the 
court  is  led  to  the  conclusion  that  the  jury  was  improperly 
controlled  by  passion  or  prejudice,  or  where  it  is  evident  that 
the  jury  have  mistaken  the  import  of  the  testimony,  and  have 
committed  an  error  or  done  wrong  by  their  verdict,  the  court 
will  interfere  for  correction.     (Heritage  agt.  Hall,  33  Barb., 
347.) 

3.  What  considered  sufficient  evidence  of  the  loss  of  a  deed  to 
admit  parol  proof  of  its  contents.     And  what  parol  testimony 
of  its  contents  is  sufficient  to  entitle  a  plaintiff  to  recover 
upon  it,  in  an  action  of  ejectment.     (Kent  agt.  Harcourt,  33 
Barb.,  491.) 

4.  The  court  will  not  disturb  a  verdict  on  the  ground  that  the 
proof  on  the  trial  was  insufficient  when  the  nonsuit  was  moved 
for,  provided  the  deficiency  was  subsequently  supplied.    (Id.) 

5.  The  declarations  of  a  grantor  to  the  subscribing  witness, 
made  at  the  time  of  the  execution  of  the  deed  and  in  the  pre- 
sence of  the  grantee,  are  admissible  as  corroborative  evidence 
as  part  of  the  res  gestce.     (Id.) 

FRAUDULENT  CONVEYANCES. 
See  PARTIES,  1. 
See  ASSIGNMEOT  FOR  THE  BENEFIT  OF  CREDITORS,  9. 

INTERPLEADER. 

1.  Where  it  is  doubtful  upon  the  evidence,  whether  the  tenant 
(plaintiff)  ever  attorned  to  the  defendant  as  landlord  of  the 
premises,  the  tenant  may  pay  the  money  into  court,  and  have 
an  injunction  restraining  interference  with  his  possession, 
during  the  litigation  between  the  original  landlord  and  one 
claiming  title  adversely.  (Beaman  agt.  Wright,  12  Abb.,  304.) 
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JURISDICTION. 
See  REFEREES  AND  REPORTS,  1. 

LANDLORD  AND  TENANT. 

1.  Where  premises  are  let  by  landlords  as  joint  owners  with 
rent  payable  to  both,  and  subsequently  one  of  them  becomes 
by  purchase  the  sole  owner,  he  may  demand  the  whole  rent, 
and  upon  the  tenant's  refusal  to  pay,  may  dispossess  him  by 
summary  proceedings  in  his  own  name.     ( Griffin  agt.  Clark, 
33  Barb.,  46.) 

2.  Where  the  demise  is  by  joint  owners,  either  may  demand  the 
whole  rent,  and  commence  summary  proceedings  for  posses- 
sion in  the  name  of  both.     (Id.*) 

3.  In  an  affidavit  for  the  removal  of  a  tenant  by  summary  pro- 
ceedings, it  is  sufficient  if  it  shows  that  the  relation  of  land- 
lord  and   tenant  was   created  between   the  parties,  by  an 
agreement  of  hiring  made  by  the  tenant  with  the  landlord  or 
his  agent;  and  that  the  tenant  made  default  in  the  payment 
of  rent,    after  it  was  due,  and  after  demand   for   payment 
thereof  made.     It  is  not  necessary  to  state  how  the  landlord 
acquired   title   to  the  premises.     (Estate  of  Norsivorthy  agt. 
Bryan,  33  Barb.,  153.) 

4.  Where  the  affidavit  stated  that  "  The  estate  of  S.  N.,  de- 
ceased," was  landlord  of  the  premises,  which  statement  was 
not  denied  by  the  tenant, 

Held,  that  the  statement  must  be  deemed  to  be  admitted, 
and  the  court  could  not  go  behind  it,  to  inquire  whether  "  the 
estate  "  was  a  corporation  or  an  individual,  or  an  association 
of  several  persons.  (Id.} 

5.  A  covenant  to  repair,  in  a  lease  for  a  term  of  years,  is  a 
covenant  which  runs  with  the  land,  and  binds  the  assignee  of 
the  covenantor.     Where  the  lessors  covenanted  to  keep  the 
premises  in  repair  during  the  term, 

Held,  in  an  action  for  rent  by  the  assignee  of  the  lessors, 
against  an  assignee  of  the  unexpired  term,  that  the  damages 
which  the  defendant  had  sustained  by  the  omission  of  the 
plaintiff  to  make  the  necessary  repairs,  might  be  recovered  as 
a  counter-claim.  (Myers  agt.  Burns,  33  Barb.,  401.) 
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6.  What  are  fixtures,  and  what  is  personal  property  of  the 
tenant  which  he  can  remove  at  the  expiration  of  his  term,  as 
between  landlord  and  tenant — stated.  Anything  necessary 
to  the  use  and  enjoyment  of  the  premises  for  the  purposes 
intended  by  the  parties  must  be  implied,  where  it  is  not  ex- 
pressed in  the  lease.  (Kelsey  agt.  Durkee,  33  Barb.,  410.) 
See  INTERPLEADER. 


MARRIED  WOMEN. 

1.  A  married  woman  cannot  bind  herself  by  an  executory  con- 
tract for  the  letting  of  premises  not  belonging  to  her  separate 
estate.     (Andriot  agt.  Lawrence,  33  Barb.,  142.) 

2.  A  husband  is  liable  for  articles  of  clothing  purchased  by  his 
wife,  when  he  has  knowledge  that  they  are  worn  by  her,  with- 
out expressing  any  disapprobation.     Liability  of  the  husband 
for  goods  sold  to  his  wife  during  coverture.     (Ogden  agt. 
Prentice,  33  Barb.,  160.) 

3.  The  property  which  a  married  woman  may  take  and  hold  as 
her  separate  estate  under  the  acts  of  1848-9, 

Held,  to  be  such  as  is  acquired  by  inheritance,  gift,  grant, 
devise  or  bequest  from  some  person  other  than  her' husband; 
but  not  the  fruits  of  her  own  labor,  or  the  profits  or  income 
of  any  business  in  which  she  may  have  engaged,  or  the 
interest  upon  moneys  due  to  her  or  held  by  her  at  the  time 
those  acts  took  effect,  notwithstanding  such  interest  may  have 
accrued  after  that  time.  (Rider  agt.  Hulse,  33  Barb.,  264.) 

4.  Money  which  a  married  woman  had  at  the  time  of  her  mar- 
riage, as  well  as  that  which  she  subsequently  inherits  and 
receives  from  an  ancestor,  with  the  interest  accrued  thereon, 
is  subject  to  the  marital  rights  of  her  husband,  and  if  he  sur- 
vives her  it  becomes  his   absolutely,  and  the  wife  cannot 
bequeath  it  to  another  at  her  death.     (Id.) 

MORTGAGE  FORECLOSURE. 

1.  Where  a  creditor  has  a  first  lien  by  mortgage  on  the  real 
estate  of  the  debtor,  and  also  on  certain  personal  securities  of 
the  same  debtor,  and  there  is  reason  to  believe  that  on  a  sale 
VOL.  XXI.  37 
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of  both  securities  the  proceeds  would  be  insufficient  to  pay 
the  first  mortgage  creditor,  the  equitable  rule  which  requires 
the  creditor  to  resort  to  the  property  upon  which  he  has  the 
only  security,  does  not  apply  in  favor  of  subsequent  mortga- 
gees or  judgment  creditors,  who  have  a  lien  on  the  real  estate 
only.  (Herriman  agt.  Skillman,  33  Barb.,  378.) 

2.  A  subsequent  lien  of  a  mortgage  creditor  not  duly  served 
with  notice  of  the  foreclosure  of  a  prior  mortgage  by  adver- 
tisement under  the  statute,  is  not  affected  by  a  sale  under 
such  foreclosure;    it  is  otherwise  where   he  has  been  duly 
served.     (Boot  agt.  Wheeler,  12  Abb.,  294.) 

3.  Where  however  the  value  of  the  mortgaged  premises  is  less 
than  the  amount  of  the  mortgage  debt  and  the  liens  prior  to 
the  one  where  no  notice  has  been  served,  the  latter  will  not 
be  allowed  to  proceed  in  a  fruitless  undertaking.     (Id.) 


NEGLIGENCE. 

1.  In  an  action  against  a  turnpike  company  for  damages  sus- 
tained by  the  injury  of  a  horse,  in  consequence  of  the  road 
being  out  of  repair,  the  action  cannot  be  sustained  unless  two 
circumstances  concur  :  1st,  negligence  on  the  part  of  the 
defendant,  from  which  the  injury  resulted;  and,  2nd,  the 
exercise  of  ordinary  care  by  the  plaintiff.  If  the  plaintiff  was 
negligent,  and  his  negligence  concurred  with  that  of  the 
defendant  in  producing  the  injury,  no  action  will  lie.  ( Cox 
agt.  Westchester  Turnpike  Road,  33  Barb.,  414.) 
See  RAILROADS. 

NEW  TRIAL. 

1.  On  a  motion  at  special  term  for  a  new  trial  in  an  equity  case, 
the  issues  of  which  have  been  framed  and  tried  at  the  circuit 
by  a  jury,  and  exceptions  taken  to  the  rulings  or  charge  of 
the  judge,  it  is  the  duty  of  the  justice  at  special  term  to  exa- 
mine and  pass  upon  the  legal  questions  raised  by  such  excep- 
tions.    (Clayton  agt.  Yarrington,  33  Barb.,  144.) 

2.  The  court  may,  in  its  discretion,  on  siich  motion  for  a  new 
trial,  grant  or  deny  the  motion  for  reasons  which  would  not 
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be  sufficient  to  authorize  a  like  decision  in  an  action  at  law. 
(Id.) 

3.  In  analogy  with  the  statute  which  authorizes  the  vacating  of 
a  judgment  in  an  action  of  ejectment  within  three  years  after 
its  entry,  and  granting  a  new  trial,  it  is  a  rule  of  courts  of 
equity  to  grant  a  new  trial  in  a  case  in  which  the  verdict 
binds  the  heir  at  law,  as  to  the  inheritance,  or  upon  an  issue 
as  to  the  validity  of  a  will  of  real  estate,  upon  grounds  which 
in  either  case,  would  be  deemed  altogether  insufficient  to 
such  an  application.     (Id.) 

4.  After  judgment  and  an  appeal  taken  therefrom,  the  defendant 
may  have  a  new  trial  on  newly  discovered  material  evidence. 
(Nash  agt.  Wetmore,  33  Barb.,  155.) 

See  TRIAL,  1.  2.  3. 
See  EVIDENCE,  2.  4. 

NON-SUIT. 

1.  In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff,  and  the  proof 
shows  that  his  own  negligence  contributed  to  the  injury  com- 
plained of,  the  court  will  non-suit  him.  (Bieseigal  agt.  N.  Y. 
Central  E.  E.  Co.,  33  Barb.,  429.) 


PARTIES. 

1.  Where  several  judgment  creditors  claiming  under  different 
judgments  against  the  same  debtor,  join  in  a  suit  to  set  aside 
various  liens,  by  judgment  and  by  assignment  of  property, 
for  fraud,  and  to  have  the  property  applied  to  the  payment  of 
the  plaintiffs'  debts,  they  may  join  as  defendants  with  the 
judgment  debtor,  all  persons  having  liens  or  conveyances  by 
which  they  claim  different  portions  of  the  debtor's  property, 
notwithstanding  they  received  the  property  in  separate  and 
distinct  parcels,  and  at  different  times,   and  each  claims  to 
hold  the  portion  in  his  hands  by  virtue  of  a  separate  lien  or 
conveyance.     (Morton  agt.  Weil,  33  Barb.,  30.) 

2.  The  assignee  of  securities  pledged  to  the  assignor  as  collat- 
eral to  the  payment  of  a  promissory  note,  must  be  made  a 
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party  with  the  assignor,  in  an  action  by  the  debtor  for  an 
accounting.     (Lewis  agt.  Varnum,  12  Abb.,  305.) 

See  EXECUTORS  AND  ADMINISTRATORS,  4.  5. 

See  COMPLAINT,  5.  6. 


POSSESSION  OP  PERSONAL  PROPERTY. 

1.  A  servant  taking  away  his  master's  goods,  upon  leaving  his 
service,  is  guilty  of  an  unlawful  taking,  which  is  a  conver- 
sion for  which  an  action  will  lie  without  any  demand.     (Pils- 
bury  agt.  Webb,  33  Barb.,  213.) 

2.  Where  a  bailee  takes  away  the  goods  bailed,  without  the 
consent  of  the  bailor,  and  keeps  the  same,  the  taking  or  remo- 
val is  tortious,  for  which  replevin  will  lie.     (Id.} 

3.  Where  the  complaint  is  for  a  wrongful  conversion  of  property, 
and  the  proof  establishes  another  and  different  cause  of  action, 
viz.  a  mere  breach  of  duty  on  the  part  of  the  defendant,  it  is 
not  a  case  of  variance,  which  may  be  remedied  by  amend- 
ment, but  a  failure  of  proof,  for  which  a  non-suit  should  be 
granted.     (Moore  agt.  McKibbin,  33  Barb.,  246.) 

4.  Where  an  agent  intrusted  to  sell  property  for  not  less  than  a 
specified  price  sells  it  for  a  sum  less  than  such  price,  an  action 
for  the  conversion  of  the  property  will  not  lie  against  him.  (Id.) 

See  CHATTEL  MORTGAGE,  1.  2.  3. 


PRINCIPAL  AND  SURETY. 

1.  A  surety  on  an  official  bond  of  an  officer  of  a  corporation, 
whose  term  of  office  extends  but  one  year,  is  not  liable  for 
defaults  of  the  officer  occurring  after  the  first  year,  although 
the  principal  is  continued  in  office  by  new  appointments  from 
year  to  year.     (Kingston  Mu.  Ins.  Go.  agt.  Clark,  33  Barb., 
196.) 

2.  Where  a  person,  not  a  broker  or  engaged  in  the  business  of 
buying  and  selling  land,  merely  introduces  a  neighbor  who 
desires  to  purchase  land  to  another  neighbor  who  desires  to 
sell  a  farm,  he  cannot  charge  as  a  compensation  for  such  ser- 
vices a  commission.     (Lyon  agt.  Valentine,  33  Barb.,  211.) 

See  ACTION,  2. 
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RAILROADS. 

1.  A  horse  railroad  laid  down  in  the  streets  of  a  city,  and  con- 
ducted in  the  usual  manner,  does  not  create  an  additional 
easement,  which  would  entitle  the  owner  of  the  soil  to  com- 
pensation therefor.     (Brooklyn  Central  E.  E.  Go.  agt.  Brook- 
lyn City  E.E.  Co.,  33  Barb.,  420.) 

2.  The  crossing  of  a  city  railroad  track  by  another  city  railroad 
is  not  unlawful,  whenever  such  passing  over  can  be  effected 
without  interfering  with  or  impeding  the  progress  of  the  cars 
passing  along  the  track  thus  crossed.     (Id.) 

3.  In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff,  and  the  proof 
shows  that  his  own  negligence  contributed  to  the  injury  com- 
plained of,  the  court  will  non-suit  him.     (Bieseigal  agt.  N.  T. 
Central  E.  E.  Co.,  33  Barb.,  429.) 

4.  Held,  that  it  is  the  duty  of  a  railroad  company,  in  crossing  a 
public  street  in  a  populous  city,  with  its  trains  of  cars,  to 
exercise  extreme  care.      If  the  employees  of  the  company 
having  charge  of  the  locomotive,  fail  to  look  out  at  a  street 
crossing,  so  as  to  see  the  danger  of  a  collision  with  a  team, 
and  avoid  it  in  time;  or  if  the  train  is  under  such  headway 
that  though  the  servants  see  the  team,  the  train  cannot  be 
stopped  in  time,  the  company  will  be  deemed  guilty  of  negli- 
gence.    ( GOULD,  J.,  dissented.)      ( Wilds  agt.  Hudson  Eiver 
E.  E.  Co.,  33  Barb.,  503.) 

5.  The  measure  of  care  required  of  a  person  driving  a  team 
along  a  street  in  a  city,  crossed  by  a  railroad  track,  is  such 
care  as  a  person  of  ordinary  prudence  would  exercise  in  like 
circumstances.     (Id.) 

6.  If  the  negligence  of  a  railroad  company  or  its  servants  has 
*      put  an  individual  in  imminent  peril,  the  company  is  answera- 
ble for  the  consequences,  though  such  person  did  not  exercise 
the  soundest  discretion  in  his  efforts  to  escape.     (Id^) 

REFEREES  AND  REPORTS. 

1.  A  referee  has  no  jurisdiction  "to  take  proof  of  the  facts  set 
forth  in  the  complaint,  and  report  thereon,"  out  of  the  county 
named  as  the  place  of  trial  in  the  complaint.  (Brush  agt. 
Mullany,  12  Abb.,  344.) 
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SALE. 

1.  Where  upon  a  sale  of  land  at  auction  by  advertisement,  the 
description  of  the  property  and  the  representations  concern- 
ing it  are  material,  if  they  prove  to  be  false  the  law  will  not 
compel  the  execution  of  the  contract,  although  the  description 
and  representations  were  made  through  mistake.  (Hutcheon 
agt.  Johnson,  33  Barb.,  392.) 

SERVICE  BY  PUBLICATION. 

1.  The  courts  have  no  jurisdiction  to  order  service  of  a  sum- 
mons on  a  non-resident  defendant  by  publication,  unless  the 
defendant  has  property  within  the  state.     It  is  not  sufficient 
that  the  fact  be  sworn  to  by  affidavit  to  the  satisfaction  of 
the  judge  or  the  court;  it  must  exist,  in  order  to  give  a  judge 
or  the  court  jurisdiction.    (Fiske  agt.  Anderson,  33  Barb.,  71.) 

2.  If  the  court  has  no  jurisdiction  to  make  the  order  of  publica- 
tion, a  judgment  founded  thereon  is  void,  and  the  question  of 
jurisdiction  may  be  raised  at  any  time.     (Id.) 

SLANDER. 

See  COMPLAINT,  8,  9. 

STATUTE  OF  LIMITATIONS. 

1.  A  promissory  note  given  to  a  mutual  insurance  company,  as 
a  stock  note,  and  in  the  usual  form,  containing  a  promise  to 
pay  the  sum  mentioned  "  in  such  portions  and  at  such  time 
or  times  as  the  directors  of  said  company  might  agreeably  to 
their  act  of  incorporation  require,"  is  not  payable  immedi- 
ately or  within  a  year  from  its  date  and  without  a  special 
demand,  but  only  when  payment  is  required  by  the  company 
or  its  receiver.  Therefore  until  payment  has  been  required 
by  the  company  or  its  receiver,  the  statute  of  limitations  does 
not  begin  to  run.  (ALLEN,  J.,  dissenting.)  (Rowland  agt.  Ed- 
monds, 33  Barb.,  433.)  (The  case  of  Bell  agt.  Yates,  33  Barb., 
627,  is  directly  adverse  on  this  question  to  Howland  agt.  Ed- 
monds. The  latter  case  decided  at  general  term  in  the  5th  dis- 
trict, April,  1861,  and  the  case  of  Bell  agt.  Yates,  decided  at  gen- 
eral term  in  the  Uh  district,  May,  1861.) 
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SUMMARY  PROCEEDINGS. 
See  LANDLORD  AND  TENANT. 


SUPPLEMENTARY  PROCEEDINGS. 

A  receiver  appointed  in  supplementary  proceedings  cannot, 
by  virtue  of  his  appointment  solely,  maintain  an  action  to 
recover  the  possession  of  real  estate  sold  by  the  judgment 
debtor  to  a  bona  fide  purchaser,  where  there  has  been  no 
assignment  to  the  receiver  from  the  judgment  debtor.  The 
real  estate  only  vests  in  the  receiver  by  virtue  of  a  convey- 
ance to  him;  but  the  personal  estate  vests  in  the  receiver  on 
his  appointment.  (Hook  agt.  Coats,  33  Barb.,  498.) 


TITLE. 

Where  the  parents  of  their  infant  daughter  resolved  to  invest 
a  sum  of  money  in  real  estate  for  the  benefit  of  said  infant, 
and  thereupon  purchased  certain  real  estate,  paying  part  of 
the  purchase  money  down  and  securing  the  remainder  by 
mortgage  on  the  property,  and  by  a  verbal  understanding  and 
agreement  between  the  parents  and  one  Y.,  the  title  of  the 
property  was  taken  by  and  in  the  name  of  Y.  who  agreed 
(verbally)  to  hold  it  in  trust  and  at  a  future  time  to  convey 
the  property  to  the  infant  after  majority,  and  during  the  trust 
Y.  holding  the  legal  title,  a  creditor  of  Y.  obtained  a  judg- 
ment against  him,  and  subsequent  to  this  judgment  Y.  con- 
veyed the  premises  to  the  infant  daughter,  who  had  become 
capable  of  taking  the  title,  in  pursuance  of  the  verbal  under- 
standing and  agreement  made  at  the  time  he  assumed  the 
trust,  Y.  during  the  time  never  having  exercised  or  claimed 
to  exercise  any  acts  of  ownership  or  possession  of  the  pro- 
perty, the  possession  and  enjoyment  of  its  profits  being  taken 
by  the  parents  of  the  infant  during  the  trust.  Subsequent  to 
the  conveyance  by  Y-.  to  the  plaintiff,  the  premises  were  sold 
on  an  execution  issued  on  the  judgment  against  Y.,  and  the 
property  bid  in  by  one  A.,  who  assigned  the  sheriff's  certifi- 
cate to  the  defendant.  A.  having  paid  the  plaintiff  in  the 
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judgment  for  the  premises  by  giving  him  credit  on  a  prece- 
dent debt,  and  the  defendant  being  a  sister  of  A.,  she  paid  no 
pecuniary  consideration  to  A.  for  the  sheriff's  deed.  The 
defendant  brought  an  action  of  ejectment  for  the  premises ; 
and  the  plaintiff  brought  this  action  to  restrain  the  prosecu- 
tion of  the  ejectment  suit, 

Held,  1st.  That  Y.  became  a  trustee  for  the  plaintiff;  that 
this  trust  being  a  creation  of  law,  not  resting  on  the  parol 
agreement,  was  not  within  the  statute  of  frauds ;  that  even  if 
the  trust  could  not  have  been  enforced,  had  Y.  denied  its  exis- 
tence, yet  he  having  confessed  and  executed  it,  this  equitable 
title  was  paramount  to  the  general  liens  of  Y.'s  judgment  cre- 
ditors. 

Held,  2.  That  it  was  a  trust  to  take  the  title  to  the  land  to 
hold  it  for  the  plaintiff  and  finally  to  convey  it  to  her;  and 
that  the  claims  of  Y.'s  creditors  could  not  attach  at  all  upon 
land  which  had  been  acquired  and  held  under  such  an  execu- 
ted trust.  LOTT,  J.,  dissented. 

Held,  3.  A  person  claiming  to  be  the  real  owner  of  premises 
by  virtue  of  a  conveyance  to  him  in  fee,  may  ask  the  interpo- 
sition of  a  court  of  equity  to  restrain  the  prosecution  of  an 
action  of  ejectment  by  one  claiming  under  a  sheriff's  deed, 
apparently  vesting  a  perfect  title  in  the  grantee,  and  to  have 
the  latter  deed  delivered  up  and  cancelled  as  a  cloud  upon 
the  title  in  fee.  (Sieman  agt.  Austin,  33  Barb.,  9.) 

2.  The  disability  of  aliens  to  take  lands  by  descent,  is  not  remo- 
ved by  the  statute  of  1843,  (Laws  </1843,  p.  62,  ch.  81.) 
When  the  ancestor  dies,  the  estate  cannot  be  in  abeyance; 
and  if  persons  who  would  otherwise  inherit  are  aliens,  the 
estate  passes  by  them — not  through  them,  and  vests  at  once 
in  the  state.      (Heeney  agt.  Trustees  of  Brooklyn  Benevolent 
Society,  33  Barb.,  360.) 

3.  Where  on  the  trial  in  an  action  of  ejectment  the  plaintiff  pro- 
duces a  deed  of  conveyance,  it  will  not  entitle  him  to  a  ver- 
dict, when  the  title  is  in  dispute;  nor  be  sufficient  to  put  the 
adverse  party  on  his  defence.     He  must  show  in  addition  that 
his  grantor,  and  those  under  whom  he  claims  had  the  title  or 
the  possession  claiming  title.     Although  it  is  not  necessary 
that  the  plaintiff  should  in  every  case  show  a  possession  of 
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twenty  years  or  a  paper  title.    A  possession  for  a  less  period 
will  form  a  presumption  of  title,  sufficient  to  put  the  tenant 
on  his  defence.     (Dominy  agt.  Miller,  33  Barb.,  386.) 
4.  Where  the  grantor,  at  the  time  of  the  conveyance  has  not  a 
good  titfe,  but  conveys  with  a  warranty,  and  afterwards  ac- 
quires a  good  title,  he  cannot  claim  in  opposition  to  his  deed, 
but  the  perfect  title  will  enure  to  the  benefit  of  his  grantee. 
(Kent  agt.  Harcourt,  33  Barb.,  491.) 
See  SALE,  1. 

TRIAL. 

1.  At  the  trial,  in  all  cases  where  the  damages  are  unliquidated, 
the  plaintiff  has  a  right  to  open  the  case  to  the  jury,  and  to 
reply;  and  whenever  the  plaintiff  has  anything  to  prove  on 
the  question  of  damages  or  otherwise,  he  has  the  right  to 
begin.     (Huntington  agt.  Conkey,  33  Barb.,  218,  &  Ayraitlt 
agt.  Chamberlain,  id.  229.) 

2.  Where  in  an  action  on  a  promissory  note,  the  answer  ad- 
mitted the  making  of  the  note,  and  set  up  the  defence  of 
usury — held,  that  the  plaintiff  being  entitled,  on  producing 
the  note  at  the  trial,  to  have  a  verdict  for  the  amount  of  it, 
without  giving  any  evidence,  unless  the  defence  was  sus- 
tained, the  affirmative  of  the  issue — the  onus  probandi — was 
upon  the  defendant,  to  establish  his  defence ;  and  that  it  was 
therefore  his  right  to  begin  and  open  the  defence  to  the  jury, 
to  introduce  his  evidence,  and  to  reply.     And  also  held,  that 
the  denial  of  this  right  to  the  defendant  was  error,  for  which 
a  new  trial  should  be  granted.     (Id.) 

3.  As  to  what  particulars  each  party  is  confined  in  their  state- 
ments, in  opening  a  cause  to  the  jury.     (Ayrault  agt.  Cham- 
berlain,  33  Barb.,  229.) 

4.  When  a  question  as  to  the  admissibility  of  evidence  arises 
upon  the  trial,  it  is  error  for  the  judge  to  direct  a  verdict  sub- 
ject to  the  opinion  of  the  court  at  general  term.     (Bell  agt. 
Shibley,  33  Barb.,  610.) 

5.  An  action  for  the  wrongful  conversion  of  personal  property 
must  be  tried  by  a  jury,  unless  waived  by  the  parties.   (Lewis 
agt.  Varnum,  12  Abb.,  305.) 
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TRUST  DEED. 
See  TITLE,  1. 

USURY. 

1.  Where  it  was  agreed  between  A.  and  B.,  on  a  loan  of  money 
by  B.  to  A.,  that  A.  was  to  take  bills  of  another  state,  not  at 
par  in  the  city  of  New  York;  but  which  A.  declared  would 
answer  his  purpose  in  his  business  as  well  as  current  funds, 
and  upon  the  receipt  of  such  bills  A.  gave  to  B.  his  notes 
with  security  payable  in  ninety  days,  B.  charging  legal  in- 
terest; held,  that  the  transaction  was  not  necessarily  usurious. 
(Bobbins  agt.  Dillaye,  33  Barb.,  77.) 

2.  Held,  that  such  a  transaction  was  not  necessarily  and  per  se 
usurious,  if  B.  did  make  the  very  arrangement  which  he  in- 
tended to  make,  and  the  effect  of  it  was  to  give  him  more 
than  legal  interest  for  the  use  of  his  money,  without  any  such 
intention  on  his  part.     (Id.) 

3.  That  whether  the  agreement  for  the  loan  was  in  fact,  and 
within  the  intention  of  either  or  both  of  the  parties  thereto, 
corrupt  and  usurious  or  not,  was  a  question  of  fact,  which 
should  have  been  submitted  to  and  determined  by  the  jury.* 
(Id.) 

4.  Where  the  payees  of  notes  agreed  in  writing  to  give  the 
makers  $400  weekly,  in  the  bills  of  a  specified  bank,  in  pay- 
ment of  the  notes,  the  makers  to  take  up  the  notes  as  they 
matured,  and  the  payees,  after  making  one  payment  of  $400 
to  the  makers,  under  the  contract,  transferred  the  notes  to 
the  plaintiffs,  as  collateral  security  for  a  previous  indebted- 
ness, held,  that  the  transaction  was  in  substance  an  exchange 
of  the  notes  for  the  agreement,  each  being  the  consideration 


*  It  would  seem  that  •where  there  is  no  dispute  about  the  facts,  the  whole 
arrangement  being  clearly  proved  as  agreed  between  the  parties,  and  the  effect  of  it 
being  that  the  lender  of  the  money  receives  more  than  seven  per  cent,  interest  for 
its  use,  the  law  presumes  the  parties  intended  to  do  just  what  they  did.  It  would 
seem  to  be  difficult  for  a  jury  in  such  a  case,  under  proper  instructions,  to  discri- 
minate and  say  that  the  lender  of  the  money  only  intended  to  accommodate  his 
friend,  and  did  not  intend  to  take  illegal  interest.  The  court  applies  the  law 
where  the/act*  are  undisputed. — ED. 
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of  the  other,  and  that  the  notes  were  business  paper.     (Troy 
City  Bank  agt.  McSpeden,  33  Barb.,  81.) 

5.  Held,  that  the  several  transactions  upon  which  four  separate 
mortgages  and  agreements  were  given  and  made  between  the 
mortgagor  and  the  American  Benefit  Building  Association, 
were  intended  to  be  loans  of  money  to  the  plaintiff  at  a  rate 
of  interest  exceeding  seven  per  cent,  per  annum;  and  that 
such  mortgages  and  agreements  (the  ordinary  ones  given  and 
made  with  building  associations)  were  usurious  and  void. 
(Melville  agt.  Am.  Benefit  Building  Association,  33  Barb.,  103.) 

6.  What  questions  allowed  to  be  put  to  witnesses,  and  what 
evidence  considered  proper  in  an  action  upon  a  promissory 
note,  where  the  defence  of  usury  was  interposed.     (Ayrault 
agt.  Chamberlain,  33  Barb.,  229.) 

7.  A  bond  executed  in  pursuance  of  an  agreement  between  the 
parties  void  for  usury,  but  which  bond  is  given,  not  for  money 
loaned  at  the  time  when  either  the  bond  or  agreement  were 
made,  or  subsequently,  but  for  money  which  had  been  ad- 
vanced to  the  obligor  previous  to  the  making  of  the  agree- 
ment, is  not  affected  or  rendered  invalid  by  the  usurious  cha- 
racter of  the  agreement.     (Carson  agt.  Ingall,  33  Barb.,  657.) 

WILL. 

1.  When  a  will  is  offered  for  probate,  the  onus  probandi  lies 
upon  the  person  propounding  it,  and  he  must  satisfy  the  con- 
science of  the  surrogate  that  the  instrument  so  propounded  is 
the  last  will  and  testament  of  a  free  and  capable  testator. 
(Lake  &gt.Ranney,  33  Barb.,  49.) 

2.  It  is  sufficient  in  ordinary  cases  for  the  individual  offering  a 
will  for  probate  to  prove  a  compliance  with  the  formalities 
prescribed  by  statute;  but  when  circumstances  of  suspicion 
exist  more  is  required,  and  proof  should  be  given  to  satisfy 
the  tribunal   that  is   called  to  pronounce  upon  it,  that  the 
paper  offered  is  in  truth  the  will  of  the  testator,  declaring  his 
intentions.     (Id.) 

&.  There  should  be  some  affirmative  evidence  that  the  testator 
knew  the  contents  of  the  will  and  that  it  expressed  his  real 
intentions — that  his  mind  went  with  the  will.  (Id.) 
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4.  Held,  in  this  case,  reversing  the  decree  of  the  surrogate,  that 
the  evidence   failed  to  establish  that  the  instrument  pro- 
pounded was  the  will  of  a  free  and  capable  testator.   An  issue 
was  accordingly  awarded  to  try  the  questions  arising  upon 
the  application  to  the  surrogate  for  probate  of  the  will.    (Id.) 

5.  It  was  further  held,  that  the  fiduciary  relation  of  E.  to  the 
testator,  his  agency  in  drawing  the  will  and  procuring  its 
execution,  and  the  beneficial  interest  of  himself  and  his  family 
under  it,  created  a  presumption  of  fraud  and  undue  influence, 
which  could  only  be  overcome  by  some  satisfactory  evidence 
that  there  was  no  frand  practiced,  or  undue  influence  exer- 
cised over  the  testator.     (Id.) 

6.  An  exemplified  copy  of  a  will  proved  before  the  surrogate 
prior  to  January,  1830,  certified  under  the  seal  of  the  surro- 
gate having  the  custody  of  the  record,  is  admissible  in  evi- 
dence, without  proving  the  execution  of  the  original  will. 
(Ackley  agt.  Dygert,  33  Barb.,  176.) 

7.  Where  the  personal  estate  is  made  a  fund  for  the  payment 
both  of  debts  and  legacies,  the  personal  estate  must  first  be 
exhausted,  before  a  legatee  can  resort  to  the  real  estate  char- 
ged with  the  legacy.     (Gridley  agt.  Gridley,  33  Barb.,  250.) 


WITNESS. 
See  EXECUTORS  AND  ADMINISTRATORS,  6. 
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DECISIONS  AT  JUNE  TERM,  1861. 
Judgment  affirmed. 

City  Bank  of  Buffalo  agt.  Marshall. 

Beekman  agt.  People. 

Potter  agt.  White. 

Hess  and  others  agt.  Goertner,  adm'r,  &c. 

"Whitney  and  others  agt.  Thomas. 

Bonaffe,  on  petition  of  Eowe. 

Ellis  agt.  People. 

Robinson  agt.  Raynor  and  others. 

Graham  agt.  Dunnigau,  and  10  per  cent,  damages. 

Warren  and  others  agt.  City  of  Buffalo. 

Durando  agt.  Durando. 

Carman  agt.  Plass  and  others. 

Butterworth  agt.  O'Brien  and  others. 

People,  &c.  agt.  Denniston,  comptroller. 

People  ex  rel.  Bank  of  the  Commonwealth  agt.  Commis- 
sioners of  Taxes. 

Chautauque  County  Bank  agt.  White. 

Nelson  agt.  People. 

Hazleton  agt.  Adams,  and  10  per  cent,  damages. 

Small  and  others  agt.  Wheaton,  order  affirmed. 

Small  and  others  agt.  Wheaton,  order  affirmed. 

Nicoll  and  others  ayt.  Michael  and  others. 

Huner  and  others  agt.  Wood  and  others,  and  5  per  cent, 
damages. 

Huner  and  others  agt.  Wood  and  others,  and  5  per  cent, 
damages. 
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Roosevelt  agt.  Coleman. 
Roosevelt  agt.  Draper. 
Sweet  agt.  Barney. 
Cobb  agt.  Harman  and  others. 
Seymour  agt.  Wilson. 

Judgment  reversed,  with  costs. 

People  ex  rel.,  &c.  agt.  Denniston,  comptroller. 
People  ex  rel.  Hoyt  agt.  Commissioners  of  Taxes. 
People  ex  rel.  Parker  Mills  agt.  Commissioners  of  Taxes. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
Hubbard  agt.  Briggs. 

Order  granting  new  trial  reversed,  and  judgment  for  plaintiff  on 
the  verdict  affirmed. 

Sanford  and  another  agt.  Eighth  Avenue  Railroad  Company. 
Commercial  Bank  of  Albany  agt.  Dearborn. 

Order  granting  a  new  trial  affirmed,  with  costs,  and  judgment 
absolute  for  defendant. 

Smith  agt.  Devlin. 

Fassett  and  others  agt.  Smith,  receiver. 

Patchin  agt.  Ritter. 


Order  granting  new  trial  affirmed,  with  costs,  and  judgment 
absolute  for  plaintiff. 

Scott  agt.  Ocean  Bank. 


Re-argument  ordered. 

In  the  matter  of  the  last  will  and  testament  of  Henry  Parish, 
deceased. 
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DECISIONS  AT  SEPTEMBER  TERM,  1861. 

Judgment  affirmed,  with  costs. 

Seneca  Nation  of  Indians  agt.  Pattison,  Burr  &  Peeke,  and 

10  per  cent,  damages. 

Vanderwerker  and  others  agt.  Huel  and  others,  without  costs. 
Sackett  agt.  Shumway  and  others. 
People  agt.  Cross. 

Norton  and  others  agt.  Benjamin  and  others. 
Stoddard  agt.  Hart. 

Fatman  agt.  Buffalo  &  State  Line  Railroad, Company. 
Jordan  &  Skaneateles  Plankroad  Co.  agt.  Morley. 
Hartlay,  ex'r,  &c.  agt.  Harrison  and  others. 
Soulter,  Jr.  agt.  Hapgood. 
Randall  and  others  agt.  King  and  others. 
Miller  agt.  Cook,  and  10  per  cent,  damages. 
Bull  agt.  Sims. 

Van  Wyck  and  wife  agt.  Hardy  and  others,  order  affirmed. 
Williams  and  others  agt.  Carrington. 
Andrews  agt.  Griffiths. 
Latham  agt.  Westervelt. 
Fraser  and  others  agt.  Allen  and  others. 
Whitford  agt.  Panama  Railroad  Company. 
Power  agt.  Lester,  ex'r,  &c. 
Power  agt.  Lester,  ex'r,  &c. 
Hooker,  Pres't  Continental  Bank  agt.  Franklin,  impleaded, 

and  one  and  a  half  per  cent,  damages. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 

Seneca  Nation  of  Indians  agt.  Knight. 

Orser  and  others  agt.  Orser,  ex'r,  &c. 

Gilbert  agt.  Bentley. 

Manning  agt.  Monaghan,  both  judgments. 

Requa  and  others  agt.  Holmes. 

Simonson  and  others  agt.  O'Hara,  impleaded,  &c. 

Allen,  by  next  friend  agt.  Cowen,  sheriff. 

Dagal  agt.  Simmons. 
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Gould  agt.  Town  of  Sterling. 
Ross  agt.  Town  of  Sterling. 
Starin  agt.  Town  of  Sterling. 
Ruse  agt.  Mutual  Benefit  Life  Ins.  Co. 
Starin  agt.  Town  of  Genoa. 
Starin  agt.  Town  of  Venice. 
Gould  agt.  Town  of  Genoa. 
Gould  agt.  Town  of  Venice. 

Judgment  of  Supreme  Court  and  decree  of  Surrogate  reversed, 
without  costs,  and  proceedings  remitted  to  Supreme  Court. 

Moultrie  and  others  agt.  Hunt,  Jr. 


Judgment  affirmed,  with  costs,  on  the  appeal  of  James  Buel ;  judg- 
ment reversed,  without  costs,  on  the  appeal  of  Duncan  McGregor, 
without  prejudice  to  any  future  application  for  letters  testamen- 
tary. 

Buel  agt.  McGregor. 

Order  granting  new  trial  affirmed,  with  costs,  and  judgment  absolute 
for  defendant. 

Pancost,  ex'r  agt.  Hawley  and  others. 
Corning  agt.  Day  and  others. 
Dana,  receiver  agt.  Monroe  and  others. 
Graham  agt.  Day  and  others. 


Judgment  reversed,  and  judgment  of  Special  Term  affirmed, 
with  costs. 

Rindge  agt.  Judson. 

Carpenter  agt.  Oswego  &  Syracuse  Railroad  Co. 

Order  appealed  from  by  John  R.  Taten,  affirmed  with  costs. 
Griswold  and  others  agt.  Fowler  and  others. 

Judgment  reversed,  and  judgment  of  Oyer  and  Terminer  affirmed. 
People  agt.  Morrisette. 
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Judgment  reversed  and  new  trial  granted,  and  costs  of  this  appeal 
and  of  suit  to  abide  the  final  decision  of  the  court  below. 

Downing  and  others  agt.  Marshall  Infirmary  and  others. 


Re-argument  ordered. 

Johnson,  adm'r  agt.  Jenkins. 

Dibble,  adm'r  agt.  New  York  &  Erie  Railroad  Company. 

Buckhardt  agt.  Sandford,  ex'r. 

Leggett  agt.  Bank  of  Sing  Sing. 

Smith,  adm'r  agt.  New  York  Central  Railroad  Company. 

Bissell,  adm'r  agt.  New  York  Central  Railroad  Company. 

Newland,  adm'r  agt.  New  York  Central  Railroad  Company. 

Perkins,  adm'r  agt.  New  York  Central  Railroad  Company. 

Cases  not  decided. 

Harris,  ex'r  agt.  Ely  and  others. 

Forsyth  and  others  agt.  Rathbone. 

Poughkeepsie  and  Salt  Point  Plankroad  Co.  agt.  Griffin. 

Lawrence  agt.  McGurk. 

Neusbaum  agt.  Kelm  and  others. 

Bidwell  agt.  Northwestern  Ins.  Co. 

Bonati  agt.  Welsch. 

Spoor  agt.  Farman. 
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for  arrest  here 112 

Affidavit  for,  sources  of  information  must  be  stated 112,  152 

"When  all  the  members  of  a  firm  liable  to  arrest  for  the  fraud  of  one  of 
them 114 

When  motion  to  vacate  denied,  cannot  be  renewed  without  leave  of 
the  court 238 

When  an  order  for,  remaining  in  force  after  judgment,  sufficient  to  sus- 
tain execution  against  the  person 343 

Order  granted  on  facts  independent  of  the  complaint,  cannot  be  sus- 
tained where  the  complaint  is  inconsistent  with  those  facts 462 

ASSIGNMENT — for  the  benefit  of  creditors,  executed  by  three  partners,  one 

of  whom  is  an  infant,  is  void 384 

ATTACHMENT— the  officer's  return  to,  must  state  specifically  the  place  of 

residence  of  the  defendant  when  served  by  copy 429 

Sheriff  not  entitled  to  poundage  on  the  property  attached  unless  sold. .     456 

ATTORNEY  OR  AGENT — parol  evidence  admissible  to  show  power  to  sign 

notes,  &o 14 

ATTORNEY'S  COSTS— When  a  private  settlement  by  the  parties,  before  ver- 
dict or  judgment,  does  not  affect  the  collection  of  the  attorney's  costs.     293 


JjAIL — at  what  time  they  may  be  exonerated,  after  the  death  of  the  prin- 
cipal       143 

BANK  STOCK  CERTIFICATES— An  assignee  by  a  mere  transfer  acquires 

no  rights  against  the  corporation  superior  to  the  assignor 271 

BOARD  OF  SUPERVISORS— of  the  county  of  New  York,   when  mandamus 

will  be  issued  to  compel  them  to  proceed  and  audit  accounts 322 
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BOND  OF  INDEMNITY — given  as  security  for  a  promissory  note,  instead  of 
indorsing  the  note,  does  not  give  the  obligor  the  privilege  of  an  in- 
dorser 440 

BOND  AND  MORTGAGE— by  husband  and  wife,  on  wife's  separate  estate 
for  benefit  of  a  third  person,  the  premises  constitute  the  primary 
fund — the  bond  is  not  a  debt  against  the  husband  or  his  estate 211 

BREACHES — of  an  agreement  relied  on,  must  be  sufficiently  stated  in  the 

pleadings 154 

BROOKLYN  CITY  CHARTER— when  it  does  not  authorize  the  employment 

of  associate  counsel  at  the  expense  of  the  city 339 


V>»ASE  OR  EXCEPTIONS — when  settled  and  filed,  may  be  taken  prima 
facie,  in  the  further  progress  of  the  action,  as  evidence  of  the  facts 
therein  appearing 314 

An  exception  to  a  charge  should  point  to  the  very  error  complained  of    356 

CAUSES  OF  ACTION — legal  and  equitable,  united  in  one  complaint,  when 
the  evidence  sustains  either,  judgment  should  be  rendered  accord- 
ingly, whether  tried  at  the  circuit  or  special  term 296 

For  a  penalty  or  forfeiture,  must  be  brought  within  three  years 365 

CERTIORARI — to   remove  an   indictment  from  the  oyer  and   terminer  to 

supreme  court,  issue  must  be  joined  and  a  return  filed,  before  any       • 
action  can  be  taken 149 

COMMISSIONERS  OF  EXCISE,  N.  Y.  CITY— expenses  of  actions  in  their 

name,  a  county  charge 117 

COMMISSIONERS  OF  HIGHWAYS— regularity  of  their  elections,  Ac.,  at 

town  meeting 42 

COMMON  COUNCIL — of  New  York ;  powers  and  jurisdiction  to  make  contracts        1 

COMPLAINTS — when  part  may  be  stricken  out,  as  not  conforming  to  the 

summons 9 

When  a  demurrer  to,  waives  the  remedy  to  strike  out 9 

When  allegations  of  fraud  not  considered  the  gravamen  of 9 

CONTEMPT — in  proceedings  on  attachment  for  the  non-delivery  of  infant 

children 74 

What  commitment  for,  must  show  on  its  face 103 

CONTRACTS — powers  and  jurisdiction  of  common  council,  New  York,  in 

reference  to 1 
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CONTRACTS — executed  by  one  partner,  with  the  consent  of  the  rest,  binds 

the  firm 317 

When  a  contract  containing  a  provision  to  pay  stipulated  damages,  con- 
sidered as  mutual,  and  the  obligations  reciprocal 317 

COSTS — When  on  private  settlement  of  the  action  by  the  parties  before  judg- 
ment, the  attorney  not  entitled  to  an  attachment  upon  the  fund  in 
controversy,  to  collect  his  costs « •  • 467 

COUNTER-CLAIM— when  a  lien  upon  property  not  a  counter-claim  in  an 

action  of  conversion 130 

What  allegations  insufficient  to  constitute  a  counter-claim  in  an  action 

of  replevin 190 

In  tort,  cannot  be  interposed  as  one  upon  contract  although  the  facts 

alleged  might  sustain  a  cause  of  action  on  contract 289 

Against  all  the  persons  who  compose  a  corporation  jointly,  cannot  be 

made  against  the  corporation  itself 302 

CRIMINAL  LAW— application  to  a  court  of  sessions  for  a  new  trial,  when 

must  be  made  before  judgment 406 

Special  sessions  in  New  York,  no  jurisdiction  to  try  cases  of  larceny 
committed  under  the  act  of  1860 451 


I  JEMAND  AND  TENDER — when  necessary  to  sustain  an  action  against 
stockholders  for  violation  of  agreement  in  selling  stock  (reversed 
at  general  term.) 187 

V 

DISBURSEMENTS — stenographic  reporter's  fees,  when  not  taxable  by  the 

prevailing  party 88 

DISCONTINUANCE — when  ineffectual,  respecting  attorney's  costs 155 

DIVORCE — when  wife  as  defendant,  not  entitled  to  counsel  fee  or  alimony. .     364 

DOUBLE  COSTS — a  verdict  and  judgment  for  defendants  sued  in  trespass,  as 

overseers  of  highways,  entitle  them  to  double  costs 314 


_H/RROR — an  erroneous  decision  of  a  referee,  against  respondent,  no  cause 

for  reversal  of  judgment 283 

ESTOPPEL — when  a  judgment  by  default  not  a  cause  of  estoppel  by  the 

defendant 175 

EVIDENCE — parol,  admissible,  to  show  the  power  of  an  attorney  or  agent  to 

sign  notes,  &c •' 14 
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EVIDENCE — certificate  of  clerk  of  court  of  special  sessions,  N.  Y.,  insuffi- 
cient evidence  of  testimony  on  the  trial 83 

When  parol  evidence  as  to  an  account  authorized}  although  the  books 

are  in  evidence 93 

When  a  witness,  not  an  expert,  not  allowed  to  prove  handwriting 356 

When  facts  may  or  may  not  constitute  larceny,  depending  upon  the  in- 
tent of  the  prisoner,  it  is  a  question  for  the  jury 356 


\JTUARANTY — a  parol  promise  to  indemnify  the  promisee  for  becoming 

bail  for  a  third  person,  is  within  the  statute  of  frauds 444 


JLLABEAS  CORPUS — merits  of  an  order  of  commitment  for  contempt,  not 

inquirable  into 54 

Powers  and  duties  of  courts  in  cases  of  enlistment  of  minors  in  the 

army 68 

Prisoners  right  to  show  by  proof  aliunde  that  court  has  no  jurisdiction.      80 
A  justice  of  supreme  court,  when  no  power  to  let  to  bail  after  an  arrest 
on  a  bench  warrant 85 


I 


NDICTMENT— for  murder,  when  jury  not  authorized  to  find  a  verdict  for 
manslaughter  for  arson  in  the  first  degree,  when  jury  authorized  to 

find  a  verdict  in  the  third  degree 239 

In  relation  to  the  fraudulent  issue  of  passenger  tickets,  what  must  allege .     383 

INJUNCTION — when  will  be  dissolved,  for  inadequate  security — affirmed  at 

general  term 404 

When  not  authorized  to  restrain  the  violation  of  an  agreement  by  a 

.   danseuse   465 

INSOLVENT  CORPORATIONS— the  law  forbids  transfers  of  property  by 

corporations  in  contemplation'of  insolvency 313 

The  courts  are  authorized  to  restrain  by  injunction  any  creditor  from 

proceeding  at  law  and  obtaining  a  preference 313 

,  When  action  to  charge  trustees  personally  for  a  debt  of  the  company, 

must  be  brought  within  three  years 365 

Statute  in  reference  to  transfers  by,  applicable  to  manufacturing  com- 
panies .- 409 

What  is  intended  by  "contemplation  of  insolvency,"  when  not  in  issue, 
Ac 409 

INSOLVENT  DEBTORS— must  state  fully  in  their  petitions  the  account  of 

all  their  property  in  which  they  have  any  interest 448 
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OINT  DEFENDANTS— the  construction  of  §  119  of  the  Code,  that  "  one 

or  more  may  sue  or  defend  for  the  benefit  of  the  whole" 319 

JUDGMENT — by  confession  which  is  defective,  sheriff  may  justify  under  exe- 
cution issued  thereon 329 

JUDICIAL   DETERMINATION— of  an  appropriation  by  the  legislature, 

when  the  amount  may  be  ascertained  by  mandamus 178 

JURISDICTION — of  the  court,  or  of  title,  cannot  be  raised  for  the  first  time 

on  appeal 248 

Of  the  court  in  an  action  on  a  promissory  note  against  a  resident,  com- 
missioned as  a  foreign  consul,  sustained 450 

Special  Sessions  of  New  York  city  have  no  jurisdiction  to  try  cases  of 
larceny  committed  in  New  York  under  the  statute  of  1860 451 


.L/ANDLORD  AND  TENANT— when  tenant  bound  to  pay  assessment  for 

benefit  on  opening  street 89 

When  change  of  title  with  tenant's  assent  ends  his  term 108 

LIEN  FOR  COSTS — a  delay  of  seven  years  in  moving  to  open  a  judgment  and 

to  establish  a  lien  for  costs,  fatal  to  the  application 153 

LIEN  LAW — when  powder  and  fuses  furnished,  considered  "  materials  in 

building" 189 


J3_LANDAMUS — should  not  be  issued  in  cases  of  doubt — denied  against  the 
board  of  supervisors  of  Richmond  county,  in  reference  to  issuing 
bonds  to  the  State  for  quarantine  indemnity 335 

MANUFACTURING  CORPORATION— when  by  a  sale  of  the  entire  busi- 
ness of  the  corporation,  by  a  majority  of  the  trustees,  the  sale  is 
void  for  want  of  power,  Ac 193 

MARRIED  WOMEN — when  may  be  sued  in  an  action  at  law,  and  judgments 

enforced  against  them 309 

Wife  must  bring  the  action  alone  for  an  injury  committed  against  her.     372 

METROPOLITAN  POLICE  ACT— expenses  of  certain  actions  under  it  pros- 
ecuted by  the  district  attorney,  not  a  county  charge 117 

MORTGAGE  FORECLOSURE— when  the  death  of  plaintiff  does  not  inter- 
fere with  the  sale  of  the  premises 34 

Remedy  for  erroneous  judgment  as  to  costs  and  distribution  of  proceeds 
is  by  appeal 360 
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MORTGAGE  FORECLOSURE — when  prior  mortgagees  put  in  answer  and 

unnecessarily  increase  costs,  they  must  pay  costs 360 

A  purchaser  whose  deed  is  not  recorded  prior  to  filing  notice  of  Us  pen- 
dens,  loses  all  right,  as  against  a  purchaser  under  the  foreclosure  . .  431 

Where  the  plaintiff  is  protected  by  possession  of  the  premises,  and  the 
filing  notice  Us  pendens,  an  injunction  to  prevent  alienation  will  not 
be  allowed 437 

Filing  Us  pendens  when  as  effectual  to  prevent  any  disposition  of  the 
property  as  an  injunction 449 

A  defect  of  title  cannot  be  set  up  as  a  counter-claim  on  foreclosure, 
where  the  purchaser  remains  in  possession 459 

MOTION — cannot  be  renewed  on  additional  facts,  which  were  known  by  the 

mover  when  the  original  motion  was  made 478 

MUNICIPAL  CORPORATION— of  the  city  of  New  York,  its  powers  and 

duties  in  reference  to  entering  into  covenants  and  stipulations  defined    251 
Binding  effect  of  a  contract  by,  in  reference  to  city  railroads 257 


JN  EW  TRIALS — allowing  entry  of  judgment  as  security,  the  opposite  party 

may  be  allowed  to  make  a  motion  for  a  new  trial 279 

NOTICE  OF  ARGUMENT — until  the  time  expires  to  file  the  case,  after  set- 
tlement, it  cannot  be  noticed  for  argument 438 


P 


ARTIES — for  an  assault  and  battery  committed  on  the  wife,  she  must 

sue  alone • 372 

PARTITION — an  infant  plaintiff  must  obtain  authority  from  the  court  to 

institute  the  proceedings,  and  his  next  friend  must  give  security. . .     479 

PRINCIPAL  AND  AGENT— upon  the  death  of  the  principal  the  agency 

ceases    433 

PROMISSORY  NOTES— should  be  prosecuted  by  the  real  owner  and  holder      87 
*          When  obtained  by  false  representations,  or  without  consideration,  or 
misapplied,  and  discounted  by  a  bona  fide  holder  as  security  for  a 

precedent  debt,  not  collectable 344 

When  an  answer  must  show  that  a  note  never  had  any  valid  existence 
at  the  time  it  was  discounted  by  plaintiff,  to  predicate  the  defence 
of  usury 878 


Q 


UO  WARRANTO — the  title  to  an  office  must  be  tried  by,  before  damages 

can  be  claimed  for  alleged  withholding  of  the  certificate  of  office  ...     382 
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AILROADS — petition  for  lands  taken  for,  must  properly  designate  the 

lands 434 

RECEIVER — when   a  motion  to  compel  him  to  pay  a  judgment  for  costs 

against  him  will  be  denied  with  costs — the  duties  of  receivers  stated    275 
In  supplementary  proceedings,  when  he  has  given  ample  security  on 
his  first  appointment,  there  is  no  necessity  for  further  security  in 
subsequent  cases 469 

REFEREE'S  REPORT — on  a  question  of  fact,  where  evidence  conflicting,  is 

conclusive 93 


s 


ALE  AND  DELIVERY — of  goods  when  proved,  by  admission  of  the  cor- 
rectness of  the  bill 302 

SECURITY  FOR  COSTS— once  properly  filed  by  a  foreign  corporation  plain- 
tiff, is  sufficient,  though  the  sureties  afterwards  become  insolvent. . .     436 

SERVICE — of  notice  of  motion  to  strike  out  parts  of  a  complaint  as  irrele- 
vant, should  be  made  within  twenty  days  after  service  of  complaint 

— when  excuse  insufficient  234 

Of  copy  of  case  and  exceptions,  equivalent  to  a  formal  notice  of  appeal    279 
Of  process  on  absent  defendants — statute  must  be  strictly  complied  with    286 

SHERIFFS — not  liable  for  escape  when  defendant  is  taken  off  the  limits  by 

process  and  authority  of  law 40 

Their  fees  on  attachment — not  entitled  to  poundage  unless  property 
sold 456 

SPECIAL  SESSIONS— in  the  city  of  New  York,  must  be  held  by  three  jus- 
tices        80 

Certificate  of  clerk  of,  when  insufficient  evidence  of  testimony  on  the 
trial 83 

SUMMARY  PROCEEDINGS— when  injunction  to  restrain  them  will  not  be 

allowed 224 

SUNDAY  LAWS — act  of  1860,  declaring  Sunday  theatres  a  nuisance,  not     ' 

unconstitutional 156 

SUPPLEMENTARY  PROCEEDINGS— extent  of  examination  of  a  party 

under  §  294 17 


.  AX  ATION — personal  property  of  a  resident  here  capable  of  having  a  situs 

situated  in  another  state  or  country,  not  liable  to  taxation  here  ....     385 
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TBADE-MARK — exception  to  conditional  offer  of  testimony,  when  not  sus- 
tained     100 

Expenses  of  obtaining  injunction  not  to  be  included  in  damages  for 
violation  of « 103 

TRESPASS  ON  LANDS— when  parties  fail  to  show  title,  first  or  oldest  pos- 
session prevails 226 


|_J  NDERTAKING — when  aggregate  amount  of  justification  by  three  sure- 
ties sufficient 354 

Filed  on  granting  an  order  of  arrest,  if  not  indorsed  with  the  approval 
of  the  judge,  is  invalid 427 

USURY — when  an  acceptor  of  an  accommodation  draft,  not  estopped  from  set- 
ting up  usury 279 

What  statements  in  an  answer  necessary  to  predicate  the  defence  of 
usury  to  an  alleged  accommodation  note  passed  without  consideration  378 

A  commission  paid  for  accepting  a  draft,  on  a  deposit  of  goods,  not 
usurious,  (affirmed  at  general  term,) 404 

When  defence  of  will  be  stricken  out  of  an  answer,  on  motion,  as  sham    475 


w 


ILL — when  widow  should  be  compelled  to  elect  between  the  provisions 
in  the  will  and  dower 63 

WITNESS — when  privileged  from  answering  in  relation  to  violation  of  trade- 
marks          50 

When  not  privileged  from  answering  in  a  criminal  case 54 
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